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RULES  OF  THE  SUPREME  COURT 


OF   THE 


STATE  OF  ARKANSAS. 

ADOFfED  ON  THE  7th  DAY  OF  MARCH,  1885. 


RULE  I. 

MOTIONS  MUST  BE  WBITTEN. 

All  motions  shall  be  submitted  in  writing,  and  such  as  are  not  of 
course  shall  be  supported  by  affidavit,  unle&s  the  facts  are  of  record. 

RULE  n. 

MOTION  TO  ADVANCE  CAUSES. 

£very  motion   to  advance  a  cause  shall  contain  a  brief  state- 
ment of  the  matter  involved,  with  the  reason  of  the  application. 

RULE  in. 

PETITIONS  FOR  RE-HEARING. 

All  petitions  for  a  re-hearing  must  be  presented  within  fifteen  judl- 
<^al  days  from  the  time  the  decision  was  rendered,  and  must  briefly 
If 43 
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and  distinctly  state  the  grounds,  and  be  supported  by  certificate  Of 
counsel ;  and  in  no  case  will  such  petition  be  granted  when  based  on 
any  fact  thought  to  be  overlooked  by  the  court,  unless  reference  has 
been  clearly  made  to  the  same  in  the  abstract  of  the  transcript  pre- 
scribed in  rule  16. 

RULE  IV. 

WRITS  OF  ERROR  AND  APPEALS  BY  THE  CLERK. 

When  a  writ  of  error  is  issued,  or  an  appeal  is  granted  by  the  clerk 
of  this  court  a  summons  shall  be  issued,  commanding  the  defendant 
or  appellee  to  appear  at  the  trial  term  and  defend.  If  the  summons 
be  returned  not  executed  an  alias  may  issue,  at  any  time,  or  when  it 
shall  appear  that  the  defendant  or  appellee  is  a  non-resident,  notice 
shall  be  given  by  a  warning  order,  that  he  appear  by  a  day  to  be 
fixed  :  which  order  shall  be  published  weekly  for  at  least  four  weeks, 
in  some  authorized  newspaper  published  at  the  seat  of  government, 
the  first  of  which  publications  shall  be  at  least  thirty  days  before  the 
appearance  day  fixed  as  aforesaid,  and  an  affidavit  of  such  publi- 
cations shall  be  filed  with  the  Clerk.  The  cause  shall  stand  lor  hear- 
ing in  the  same  manner  as  if  a  notice  against  such  defendant  had 
been  returned  executed. 


RULE  V. 

MANDATES,  CERTIFIED  COPIES  OF  DECISIONS,  &C. 

No  transcript  of  any  judgment,  decision  or  opinion  of  this  court 
shall  be  certified  by  the  Clerk,  or  mandate  issued,  within  fifteen 
judicial  days  after  the  judgment  is  rendered  without  the  special  leave 
of  the  court ;  and  no  leave  will  be  given  therefor  before  the  expir- 
ation of  fifteen  judicial  days  from  the  date  of  the  judgment  or  deci- 
sion, unless  by  consent  of  both  parties. 

RULE  VI. 

ORAL  ARGUMENTS. 

Only  two  counsel  shall  be  heard  for  each  party  on  the  argument 
of  a  cause. 
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Two  hours  on  each  side  shall  be  allowed  to  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argu- 
njent  begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side,  at  their  discretion  :  provided  always, 
that  feir  opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments. 

The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  op«n 
and  conclude  the  argument  of  the  cage.  But  when  there  are  cross, 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff 
in  the  court  below  shall  be  entitled  to  open  and  conclude  the  argu. 
ment. 

RULE  VII. 

APPELLEE    MAY  FILE     TRANSCRIPT   AND  MOVE    TO    AFFIRM    OR 
DISMISS,  WHEN. 

In  all  cases  when  the  appeal  has  been  taken  more  than  ninety 
days  before  the  first  day  of  a  term  of  this  court,  and  a  supersedeas 
bond  filed,  and  the  appellant  does  not  file  in  the  office  of  the  Clerk 
an  authenticated  copy  of  the  record,  the  appellee  may,  at  any  time 
after  the  third  day  of  the  term,  file  in  this  court  a  certified  tran- 
script of  the  judgment,  order  or  decree  appealed  from,  the  order 
granting  the  appeal  and  the  supersedeas  bond,  with  his  motion  to 
dismiss  the  appeal,  or  affirm  the  judgment ;  and  the  appeal  shall  be 
dismissed  or  the  judgment  affirmed  at  the  cost  of  the  apellant  unless 
for  good  cause;  provided,  a  notice  of  ten  days  of  such  intended 
motion  be  given  the  appellant  or  his  attorney  of  record. 


RULE  vin. 

BRIEFS. 

Each  party  shall  prepare  for  the  use  of  the  court  three  copies  of 
argument  or  brief  of  the  points  and  authorities  relied  on. 

RULE  IX. 

ABSTRACTS  OF  THE  TRANSCRIPT  AND  BRIEFS  TO  BE  FILED. 

In  all  cases  except  felonies,  the  appellant  or  plaintiff  in  error  shall 
file  with  the  Clerk  of  thia  court  when  his  case  is  called  for  submissioo, 
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an  abstract  or  abridgement  of  the  transcript  setting  forth  the  ma- 
terial parts  of  the  pleadings,  proceedings,  facts  and  documents  upon 
which  he  relies,  together  with  such  other  statements  from  the  record 
as  are  necessary  to  a  full  understanding  of  all  questions  presented  to 
this  court  for  decision.  The  abstract,  if  in  writing,  shall  be  in  a 
legible  hand,  on  one  side  only  of  legal  cap  paper,  and  shall  contain 
full  references  to  the  pages  of  the  transcript.  He  shall  also  deliver 
a  copy  of  said  abstract  and  of  his  brief  to  the  attorney  for  the  op. 
posite  party,  or  deposit  it  with  the  Clerk  of  this  court  for  his  use,  at 
least  thirty  days  before  his  case  is  subject  to  be  called  for  submission  ; 
and  the  attorney  for  the  appellee  or  defendant  in  error  shall,  at  least 
one  week  before  the  case  is  subject  to  call  for  submission,  deliver  to 
the  attorney  for  the  appellant  or  plaintiff  in  error,  or  deposit  with 
the  Clerk  of  this  cour«;  for  his  use,  a  copy  of  his  brief  and  such  further 
abstract  as  he  may  deem  necessary  to  a  fair  determination  of  the 
case,  and  shall  on  or  before  the  calling  of  the  case  for  submission  file 
with  the  Clerk  of  this  court  a  copy  of  the  same ;  and  the  evidence 
of  the  service  of  the  abstracts  and  briefs  as  above  required,  shall  be 
filed  by  each  party  at  the  time  of  filing  said  copies  with  the  Clerk. 


RULE  X. 


FAILURE  TO  COMItLY  WITH  BULK  IX,   BY  APPELLANT. 


Where  no  counsel  appears  and  no  abstracts  and  briefis  have  been 
filed  by  the  plain tifi"  in  error  or  appellant,  in  accordance  with  rule 
ix,  when  the  case  is  called  for  trial,  the  defendant  In  error  or  appel- 
lee may  have  the  writ  of  error  or  appeal  dismissed,  or  the  judgment 
affirmed  as  of  course. 


RULE  XI. 

FAILURE  TO  COMPLY  WITH  BULE  IX,   BY  APPELLEE 

Where  the  appellee  or  defendant  fails  to  appear  and  file  his  brief, 
when  the  ease  is  called  for  trial,  the  court  may  proceed  to  hear  ar- 
gument on  the  part  of  the  appellant  or  plaintifT,  and  give  Judg- 
ment according  to  the  right  of  the  case,  or  upon  his  motion,  may 
continue  the  same. 
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RULE  xn. 


FAILURE  TO  COMPLY  WITH  RULE  IX,   BY  BOTH  PARTIES. 


Where  a  case  is  reached  in  the  regular  call  of  the  docket,  aud 
there  is  no  appearance  in  compliance  with  rule  9,  by  either  party, 
the  caae  shall  be  dismissed  at  the  cost  of  the  plaintiff  or  appellant. 


RULE  XIII. 


BILLS  OF  EXCEPTIONS. 


Bills uf  exceptions,  except  in  cases  of  felony,  shall  be  so  prepared 
as  only  to  present  to  the  Supreme  Court  the  rulings  of  the  court 
below  upon  some  matter  of  law ;  and  shall  contain  only  such  state- 
ment of  facts  as  may  be  necessary  to  explain  the  bearing  of  the 
rulings  upon  the  issues  or  questions  involved ;  and  if  the  facts  are 
undisputed,  they  shall  be  stated  as  facts,  and  not  the  evidence  from 
which  they  are  deduced ;  and  if  disputed,  it  shall  be  sufficient  to 
state  that  evidence  was  adduced  tending  to  prove  them,  insLeail  of 
setting  out  the  evidence  in  detail;  but  if  a  defect  of  proof  be  the 
ground  of  ruling  or  exception,  then  the  particular.-*  in  which  the 
proof  is  supposed  to  be  defective  shall  be  briefly  stated,  and  all  the 
evidence  offered  in  anywise  connected  with  such  supposed  <ierect, 
shall  be  set  out  in  ihe  bill  of  exceptions 

In  no  bill  of  exceptions  shall  any  patent,  deed,  will,  or  other  doc- 
umentary evidence  be  inserted  at  length,  but  shall  only  be  briefly 
fitated,  according  to  its  import  and  efil-ct,  unless  the  nature  of  the 
question  raised  and  decided  renders  necessary  that  it  should  be  in- 
serted in  extenso :  nor  shall  any  document  be  more  than  once  inserted 
ftt  large  in  any  transcript  to  be  sent  to  the  Supreme  Court.  And  it 
shall  be  the  duty  of  the  Judges  of  the  courts  below  to  require  exceptions 
to  be  prepared  in  accordance  with  this  rule.  Either  parf y,  however, 
shall  have  the  right  to  have  any  or  all  of  the  testimony  in  any  ca.«e, 
or  all  of  such  documentary  proof  inserted  at  length ;  it  being  stated 
in  the  exception  at  whose  instance  the  same  is  so  inserted,  that 
costs  may  be  awarded  as  the  matter  so  incorporated  may  be  deemed 
proper,  or  not,  to  have  been  set  out  in  full,  by  this  court. 
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RULE  XIV. 

TRANSCRIPTS— HOW  TO  BE  MADE  OUT. 

All  transcripts  shall  commence  with  the  style  of  the  court  in 
which  the  controversy  was  decided,  and  the  name  of  the  Judge 
presiding  when  tlie  decree,  judgment  or  order  in  the  cause  was 
rendered,  to  reverse  which  the  appeal  is  prayed,  or  writ  of  error  in- 
tended to  be  prosecuted,  and  its  date,  as:  "  Pleas  before  A.  B.,  judge 

[or  special  judge]  of  the Circuit  Court,  on  the day  of 

18 ,"  etc.;  the  names  of  all  the  parties  litigant,  as  they  stood 

when  the  controversy  was  decided,  with  the  nature  of  the  suit  or 
motion,  as 

J.  K.,  Plaintijff^ 

Against 
\j,  M.,  Defendant, 

When  an  order  of  court  is  meutioued,  the  date  must  be  distinctly 
stated,  and  not  by  a  reference  to  the  day  and  year  aforesaid. 

Depositions  offered  as  evidence  and  rejected  by  the  court,  shall 
not  be  inserted,  unless  by  exceptions. 

No  paper  shall  be  more  than  once  copied ;  when  it  occurs  a  second 
time,  let  it  be  referred  to  by  the  page  in  the  preceding  part  of  the 
record. 

.  When  the  depositions  are  taken  on  interrogatories,  in  makinn:  up 
the  transcript,  the  answers  must  follow  immediately  after  the  ques- 
tions to  which  they  are  responsive. 

When  a  cause  has  once  been  before  this  court,  and  a  transcript  is 
again  called  for  to  have  error,  which  oi^curred  after  its  return,  cor- 
rected, the  second  transcript  shall  begin  where  the  former  ended ; 
that  is,  with  the  judgment  of  this  court,  which  should  t)e  entered 
of  record  in  the  Circuit  Court,  omitting  the  opinion  of  the  Appellate 
Court— the  appeal  or  supersedeas  bond  to  be  the  last  paper  copied, 
and  at  the  end  of  the  transcript  there  must  be  added  an  index  or 
table  of  contents,  referring  to  the  pages  of  the  record  where  the  mat- 
ter referred  to  is  copied,  as: 

Complaint page  1 

Exhibit  A,  &c "    3 

Answer "    4 

Exhibit  B,  Ac.. '*    5 

Decree  or  Judgment  **    6 

Appeal **     7 

and  so,  referiing  to  the  material  points  of  the  whole  record.  There 
should  also  be  marginal  notes  indicating  the  subject  matter  of  each 
page. 
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^^wks  may  add  to  their  fee  for  the  transcript,  a  reasonable  charge 
^'Oieee  items. 

*"®  fee  for  the  transcript  must  in  all  cases  be  certified ;  also  the 
^'^  ^^  the  Circoit  Court,  specif^^ing  by  whom  paid. 

^^^  transcript  should  be  made  out  in  plain  handwriting,  on  legal 
cap  paper,  written  on  one  side  only,  and  fastened  at  the  top  of  the 
page. 

Vlien  surveys  form  a  part  of  the  record  it  is  preferable  to  send  up 
a  copy  without  fastening  it  to  the  transcript. 


RULE  XV. 


TRANSCBIPT,    CONTINUED, 


In  civil  cases  at  law  the  complaint,  exhibit  if  any,  answer,  ex- 
hibit if  any,  referred  to,  in  immediate  succession  up  to  and  includ- 
ing the  final  Judgment— omitting  such  matters  as  are  proscribed  by 
rule  Id,  then  the  record  entry  of  filing  motions  for  new  trial  and  in 
arrest  of  judgment  and  the  order  of  court  thereon,  the  prayer  and 
grant  of  appeal,  the  filing  of  the  bill  of  exceptions,  the  bill  of  ex- 
ceptions with  the  papers  therein  referred  to,  the  supersedeas  bond  if 
any,  then  the  certificate  duly  signed  and  sealed. 


RULE    XVI. 


TRANSCBIPTS  IN  CIVIL  GASES  AT  LAW. 


The  clerks  of  the  several  Circuit  Courts  in  making  up  transcripts 
of  records  in  civil  cases  at  law,  to  be  transmitted  to  this  court,  skali 
noi^  where  the  defendant  has  appeared,  set  out  any  summons  or 
other  writ  or  process  for  appearance,  or  the  return  thereof,  but  in 
lieu  thereof,  shall  say  {e,  gS)  "  summons  issued  January  2, 1886 ; 
served  January  3,  1885,"  and  if  any  pleading  be  ameitded,  the 
clerk  ^ill  treat  the  last  amended  pleading  as  the  only  one 
of  that  order  in  the  cause,  and  he  must  refrain  f^om  copying  any 
pleading  that  is  withdrawn,  waived,  or  superseded  by  amendment, 
into  the  transcript,  unless  it  be  ea-h d  for  by  the  bill  of  exceptions; 
and  no  Clerk  shall  insert  in  the  transcript  any  matter  touching  the 
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organizatioQ  or  adjouriiment  of  the  court,  or  the  impannclinp:,  swear- 
ing, ornames  of  jurors;  or  any  montiou  of  any  motion  or  attid.ivit, 
or  order  or  ruling  in  reference  tliereto  ;  or  any  eontinuanre,  or  oiu- 
luissioQ  to  take  testimony  or  tiie  return  thereto,  or  no  iee  to  t;»kc 
depositions,  or  the  caption  or  certiticate  of  tlie  oflfieer  before  wluini 
taken,  or  any  other  merely  ineidenta!  mutter  unle-rf  tlie  sjime  b^- 
specially  called  for  hy  the  hill  of  exfeptions. 


RULE  XVII. 


TRANSCRIPTS  IN  CHANCERY  CASES. 


In  chancery  causes,  after  the  sru-m^nr  as  t.>  th*^  court,  judge  and 
parties  as  In  suits  at  law,  the  complaint  .should  he  copie<l,  unless  an 
order  of  the  court  properly  precede"  if,  then  the  exhihiis  referred  to, 
the  order  of  the  court  previous  to  t!»«'  fHing  of  ilie  answer,  then  the 
answer  and  the  exhibits  referred  to  tlu*iein. 

In  all  such  cases  the  whole  of  the  evidence  sl>all  be  embodied  iii 
the  tran.seript  unle^s  the  partiVs  shidi  agree  UiX)n  an  abbreviated 
statement  there.>f. 

The  depositions  will  b«»  introduced  by  the  Clerk  in  this  manner: 

Depositions  read  on  tlie  ]).«rt  of  the  plaintiff. 

Deposition  of  A.  B.  UiUi-n  for  pianuitf  at ,  on  the  day  of 

,  18-. 

(Here  copy  the  •I*' position.) 

Deposition  read  f  »r  def*  ndnnt. 

Deposition  of  C.  D.  takt-n  for  defendant  at ,  on  the day 

of ,  18—. 

(Here  copy  the  deposit  ion.) 

Decree.  Appeal  and  supersedeas  bon«l  jf  any.  Opinion  of  the 
court. 


RULP:  XVIII. 


TRANSCRIPTS  IN  CRIMINAL  CASES. 


On  appeal  in  criminal  causes  the  transcript  shall  begin  with  the 
return  of  the  indictment  into  court,  unless  a  motion  shall  have  be  ui 
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made  t^  set  a8Me  the  indictmenti  in  which  case  the  proceedings  em- 
pjiiieiiiig  ihe  grand  jury  shall  also  be  copied  in  the  transcript.  Then 
follows  the  indictment— the  pleadings  by  the  defendant  and  subse- 
quent proceedings  as  in  civil  causes  and  in  accordance  with  the 
HHtute, 


RULE  XIX. 

DUE  COSTS  TO  BK  PAID  BEFORE  MANDATE  ISSUED. 

Ill  all  cuses  reverjkjd  or  atHrmed  by  this  court,  the  Clerk  is  not  re- 
quired to  issue  the  mandate  bat  may  retain  the  same  until  all  his 
costs  in  the  case  are  paid,  except  when  it  is  required  on  the  part  of 
the  state. 

RULE  XX. 

PRACTICE,  WHEN  NO  SPECIFIC  RULE. 

In  cases  where  no  provision  Is  made  by  statute,  or  by  th^we  nile.'^, 
proceedings  in  this  court  shall  be  in  accordance  with  the  prtVCtiCH 
heretotore  existing.  • 

RULE  XXI. 

WHEN  RULES  TO  TAKE  EFFECT. 


Thet«e  rules  shall  take  effect  on  the  first  day  of  the  next  term  :  — 
25th  May,  1885.  And  thereupon  all  formal  rules  of  prac-ic*  iu  tiii" 
court,  heretofore  adopted,  shall  oease  to  be  in  force.  Bdtrulesof 
practice  established  in  the  decisions  of  the  c  )urt,  not  inconsist^tu 
with  these  rules,  shall  remain  in  force  as  heretofore. 
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In  the  Supeemb  Court,     1 
DlCEMBER  6, 1884.  J 


PROCEEDINGS  IN   MEMORY   OP 


HON-    E.    H.    ENGLISH, 


LATE  CHIEF  JUSTICE  OF  THE  SUPREME  COURT. 


Messrs.  Sol.  F.  Clark,  C.  B.  Moore  and  B.  B.  Battle, 
members  of  the  bar  of  this  court,  presented  the  following 
resolations  adopted  at  a  bar-meeting,  on  occasion  of  the 
death  of  Judge  English;  Messrs.  Clark  and  Moore, 
severally,  delivering  complimentary  addresses  upon  the 
life,  character,  and  services  of  the  deceased  chief  justice. 

RESOLUTIONS. 

**  IVhereas,  We  have  received  the  sad  intelligence  of  the 
death  of  our  Chief  Justice,  Hon.  Elbert  H.  English,  who 
died  at  Asheville,  North  Carolina,  on  the  evening  of  the 
first  day  of  September,  1884,  and  desire,at  once,  lo  mani- 
fest the  deep  and  sincere  sorrow  which  this  not  wholly 
unexpected  event  has  cast  over  the  bench,  the  bar,  and 
all  the  citizens  of  the  State,  and  are  at  the  same  time 
conscious  that  the  usual   and   formal   testimonials  of  re- 
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spect  would  fail  to  express  the  depth  and  siucerity  of  the 
emotioDS  with  which  we  are  impressed, 

Resolvedy  That  we  bow  our  hearts  in  submission  to  the 
God  whom  he  reverently  worshiped  whilst  living,  Whose 
myaterious  dispensations  lead  through  darkness,  in 
mercy,  to  ineffable  light.  It  is  His  will  that  is  accom- 
plished :  "  so  mote  it  be." 

That,  in  the  death  of  our  honored  and  distinguished 
Chief  Justice,  our  State,  and  the  legal  profession  in  all 
the  States  where  our  system  of  law  prevails,  have  lost 
an  able,  learned,  careful,  conscientious  and  industrious 
ornament  and  co-laborer.  His  whole  life  had  been  de- 
voted to  the  study,  the  improvement,  and  the  judicial 
administration  of  the  law,  in  legislative  assemblies,  at 
the  bar,  in  chambers,  as  reporter,  and  upon  the  Supreme 
Bench.  He  was  a  constant  attendant  at  the  meetings  of 
the  committee  which  framed  the  article  upon  the  judi- 
ciary of  our  present  constitution;  and  the  memi»ers 
derived  incalculable  benefit  from  his  advice.  He  brought 
to  the  aid  and  embelishment of  jurisprudence,  a  cu  ti- 
vated  mind  and  varied  information.  Emiu  .:ny  con- 
servative in  temper,  and  jealous  of  theoretical  changes ; 
disposed  to  walk  in  the  old  tried  ways  which  had  been 
lound  effective  and  wholesome,  and  to  prefer  the  cer- 
tainty of  fixed  decisions  to  the  uncertain  benefits  t)f 
speculative  experiments,  he  was  nevertheless  prudently 
progressive,  readily  embracing  and  earnestly  administer- 
ing all  modifications  which  commended  themselves  to  his 
deliberate  judgment,  or  that  had  been  made  imperative 
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bj  legislative  will.  Clothed  with  the  confidence  of  his 
people,  which  never  faltered,  he  wore  the  ermine  un- 
Bpbtted,  and  with  dignity  through'  all  changes  of  consti- 
tutions and  of  governments,  until  now  at  the  summons, 
of  the  Grand  Master  ol  the  Universe,  calling  him  to 
rest,  he  lays  it  reverently  on  the  brink  of  the  grave. 
He  has  worshiped  best  who  has  labored  best.  The 
reports  of  onr  Supreme  Court  constitute  his  best  and 
proudcbi  iiionument,  which  will  be  more  enduring  than 
stone. 

That,  as  a  patriot,  jurist,  citizen  and  Christian  gentle- 
man, and  in  all  the  relations  of  business  and  of  social 
and  domestic  life,  he  was  uniformly  just,  upright,  genial, 
and  humane.  His  death  leaves  a  void  in  our  society 
that  will  long  be  felt. 

That,  we  sympathize  most  sincerely  with  his  wife,  his 
son,  his  descendants,  and  relatives,  in  their  bereavement, 
and  desire  to  tender  them  now  io  their  affliction,  this 
poor  triliute  to  his  virtues,  until,  upon  more  deliberate 
occasions,  the  pen  of  the  historian,  and  the  remarks  of 
those  selected  to  present  these  resolutions  to  the  courts 
of  the  State,  may  do  higher  justice  to  the  melancholy 
theme." 

The  Hon.  S.  R.  Cockrill,  Chief  Justice,  made  the  fol- 
lowing response : 

**  The  court  unites  most  heartily  with  the  bar  in  hon- 
oring the  memory  of  the  late  Chief  Justice.  The 
announcement  of  his  death  has  met  with  a  response  of 
sorrow  from  all  classes,  and  it  seems  exceedingly  appro- 
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priate  that  members  of  his  fthosen  profession  should 
seek  in  this  tribunal  to  make  some  memorial  of  his  lite 
and  character,  and  to  give  some  testimonial  of  his  emi- 
nent services  ;  for  in  the  records  of  this  court  the  chief 
part  of  his  history  is  written.  He  held  the  Chief  Jus- 
tice's office  longer  than  it  has  been  vouchsafed  to  any 
other  judge  to  sit  upon  the  bench.  He  was  the  careful 
reporter  of  eight  volumes  of  the  decisions  of  this  conrt, 
and  throughout  tweaty-three  other  volumes  of  your 
State  reports  he  has  placed  the  indelible  impress  of  his 
learning,  and  has  therein  builded  for  himself  an  honorable 
monument,  more  enduring,  as  the  resolutions  presented 
state,  than  any  we  can  raise  to  his  memory.  From  first 
to  last  of  his  long  judicial  career,  he  was  an  upright, 
conscientious  judge.  He  never  undertook  to  fashion  the 
law  according  to  his  private  opinion  of  what  he  thought 
it  ought  to  be,  for  with  him  authority  was  sacred,  and 
his  delight  was  to  search  diligently  for  the  existing  state 
of  the  law,  and  when  found,  declare  it.  He  was  potent 
in  enquiry,  penetrating  in  research,  patient  and  persever- 
ing in  investigation,  discriminating  in  selection,  and  in 
all  that  he  undertook  an  earnest,  continuous  hard 
worker.  These  qualities  may  not  be  the  elements  of 
genius,  but  in  a  judge  they  are  perhaps  the  best  possible 
substitute  for  it.  The  talents  the  Master  gave  him,  he 
did  not  lay  idly  by,  to  be  returned  in  his  final  account 
without  interest;  and  while  his  intellect  did  never  flash 
with  splendor,  it  shone  with  a  steadfast  ray  that  lighted 
a  path  of  usefulness.  It  is  probable  that  the  ofiicial 
labors  of  the  last  few  years  of  his  life  hastened  the  end. 
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Be  that  as  it  may,  like  no  other  judge  in  the  history  of 
this  court^  he  died  in  the  harness.  His  fatal  malady 
found  him  at  the  post  of  duty,  and  when  four  years  of 
his  term  of  office  were  unexpired  "  the  pallid  messenger 
with  the  inverted  torch  "  beckoned  and  he  departed. 

"  To  every  man  upon  this  earth 
"  Death  cometh  soon  or  late," 

And  how  can  man  die  better  than  steadfastly  facing  the 

honest  discharge  of  his  duty  in  the  service  of  his  State 

and  her  people,  while  yet  in  the  full  ripeness  of  hi^ 

power,  ere  life  has  fairly  turned  into  the  sere  and  yellow 

leaf?    It  was  thus  Judge  English  died.     The  end  crowns 

the  work. 

Concurring  in  the  sentiment  of  the  resolutions  adopted 
by  the  bar  and  presented  by  the  gentlemen  selected  for 
that  purpose,  with  apt  and  appropriate  remarks,  the 
court  will  cause  them  to  be  entered  on  its  records." 

Ordered  by  the  court,  that  the  resolutions  be  spread 
upon  the  record,  and  that  the  court  now  adjourn  out  of 
respect  for  the  memory  of  the  late  Chief  Justice. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME   COURT 


OP  THE 


STATE   OF   ARKANSAS, 

AT  THE 
]^-A."Y"    TEEr]^,    1884. 

{Continued  from  Volume  42.) 

Ca80N   V,   BONB,   ET   AL.  ^   .Jji 


73    186 


1.  ExBMPTioN :  None  for  tort,  dc, 

A  debtor's  property  is  not  exempt  from  execution  for  a  tort,  nor 
for  the  purchase  price  of  tlie  property. 

2.  JusTicK  OF  THE  Peace  :    Liability  for  official  acts.  "^ 
Neither  a  justice  of  the  peace  nor  any  other  person  having  judicial 

powers  is  liable  for  hi9  official  acts. 

3.  ExBBfPTiON:    Remedy  of  claimant  of :     Waiver  of  exemption. 
The  remedy  of  an  execution  debtor,  when  a  justice  of  the  peace 

refuses  a  supersedeas  upon  the  filing  of  his  schedule,  is  by  appeal 
to  the  circuit  court;  and  a  failure  to  appeal  is  a  waiter  of  his  ex- 
emption. 

APPEAL  from  Independence  Circuit  Court. 
Hon.  R.  H.  Powell,  Circuit  Judge. 
2 48 
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Cason  V.  BoDe,  et  al. 

H.  S.  Coleman  for  appellant. 

For  appellant  we  submit  that  the  right  to  hold  the  prop- 
erty, claimed  by  him  in  his  schedule,  was  guaranteed  to 
him  by  the  Constitution  and  laws  of  the  State,  and  of 
which  he  could  not  be  lawfully  deprived.  This  right  was 
judicially  determined  by  the  Independence  Circuit  Court 
in  granting  the  mandamus,  by  which  the  Justice  was 
compelled  to  discharge  the  duty  required  of  him  by  law. 

No  particular  form  for  notice  and  schedule  is  prescribed 
by  our  statutes.  Hence  none  was  necessary.  See  Free" 
man  on  Executions^  Section  218. 

The  Court  clearly  erred  in  giving  instruction  number 
3  asked  for  by  defendent,  Bone,  and  objected  to  by 
plaintiff. 

If  this  instruction  is  good  law,  a  demurrer  should  have 
been  interposed  and  sustained,  to  plaintiff's  complaint, 
for  his  whole  cause  of  action  was  based  upon  the  fact 
that  no  supersedeas  was  issued,  and  that  thereby  the  de- 
fendant was  enabled  to  commit  the  wrong  and  injury 
complained  of.     See  Fain  v.  Goodwin^  35  Ark,^  Page  109. 

It  certainly  is  a  novel  proposition,  to  say  the  least  of 
it,  that  it  is  too  late  to  recover  damages  for  a  wrong  done, 
after  the  wrong  has  been  committed ! 

Cason  had  done  all  that  was  required  ot  him  by  the  law, 
in  order  to  protect  his  rights  and  exempt  his  property  from 
sale,  and  having  done  his  part  he  certainly  had  a  right  to 
expect  that  the  appellees  would  obey  the  laws  and  re- 
spect his  rights,  and  when  they  refused  to  do  this  he  very 
properly  pursued  the  only  remedy  left  him,  viz  :  manda- 
mus, to  compel  the  officer  to  issue  the  supersedeas.  Sec 
Fry^  Collector^  v.  Reynolds,  33  Ar/c,  450 ;  Smith  v.  Ragsdafe 
36  Ark.,  297.  ^ 

The  principle  laid  down  in  Greenwood  &  Son  v.  Mad- 
dox  &  Tome,  27th  Ark.,  660,  that  injunction  could  be  ob- 
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tained  to  stay  the  sale  until  his  homestead  right  could  be 
ascertained  and  established,  cannot  be  applied  to  this 
case.  Tkere  the  party  owned  no  separate  parcel  of  land, 
and  no  homestead  could  be  set  apart  to  him  until  after 
partition.  Here  was  specific  property  owned  in  severalty, 
selected  valued  and  claimed,  and  no  judgment  or  order 
of  court  was  necessary. 

Ad  action  for  damages  will  lie  for  the  sale  of  exempt 
property,  to  the  same  extent  as  if  ihe  property  of  a  stran- 
ger to  the  writ  had  been  sold,  and  all  parties  who  partic- 
ipate, direct  or  encourage  the  sale  are  liable  as  trespass- 
ers. See  Freeman  on  Executions^  Sec.  272-3 ;  Thompson  on 
Homestead  and  Exemptions j  Sec.  877,  and  the  various  author- 
ities therein  cited. 

When  the  Court  gave  instruction  "3''  the  plaintiff  de- 
clined to  further  prosecute  his  action,  well  knowing  that 
the  jury,  under  that  instruction,  was  bound  to  render  a 
verdict  in  favor  of  defendants,  and  for  that  reason  he  did 
not  object  to  the  instructions  numbered  4-5  asked  for  by 
defendant,  Peete.  We  submit  however  that  such  is  not 
the  law ;  that  the  defendant,  Peete  in  regard  to  the  Sched- 
ule was  only  a  ministerial  officer  required  by  law  to  per- 
form certain  duties,  and  when  he  refused  to  perform 
those  duties,  he  did  so  at  his  peril,  and  should  be  held 
liable  for  any  damages  his  refusal  to  act  may  have  in- 
flicted on  the  appellant,  without  regard  to  his  motives. 

SheriflPa,  Clerks  and  other  ministerial  officers  have  al- 
ways been  held  liable  to  respond  in  damages  for  a  failure 
or  refusal  to  perform  duties  required  of  them  by  law,  and 
we  know  of  no  law,  or  reason  why  Justices  of  the  peace 
when  acting  ministerially  should  not  be  held  to  the  same 
rule. 

Smith,  J.  Bone  had  obtained  a  judgment  against  Ca- 
son before  a  Justice  of  the  peace,  and  had  taken  out  ex- 
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ecution  [thereon,  which  was  levied  upon  a  horse  as  the 
property  of  the  defendant  in  the  writ.  Cason,  pursuant 
to  notice,  filed  with  the  Justice  a  schedule  of  his  prop- 
erty, claiming  the  horse  as  exempt,  and  demanded  a  su- 
persedeas, tendering  the  fee  therefor.  Bone  resisted  the 
issue  ot  this  process,  and  the  justice  refused  to  issue  it; 
in  consequence  of  which  the  constable  sold  the  horse. 
Afterjthe  sale  Cason  applied  to  the  Circuit  court  and  ob- 
tained a  peremptory  writ  of  mandamus,  requiring  the 
Justice  to  grant  him  a  supersedeas.  This  order  was 
obeyed,  but  the  horse  having  passed  into  the  hands  of  a 
stranger,  it  was  impossible  for  the  constable  or  the  plaint- 
iff in  the  execution  to  make  restitution.  Cason  there- 
upon sued  Bone  and  the  Justice  of  the  peace  for  damages. 
But  the  verdict  and  judgment  were  for  the  defendants. 
tVon*"**'"  Nowhere  does  it .  appear  upon  what  cause  of  action 
tort!'o?por-the  original  judgment  was  founded.  If  it  was  for  a  tort, 
ey.  or  for  the  purchase-money  of  the  horse,  the  debtor  was 

not  entitled  to  a  supersedeas.  Constitution  of  1874,  Art, 
IXj  Sec.  1.  It  devolves  upon  the  claimant  of  an  exemp- 
tion to  show  that  he  is  entitled  to  the  privilege.  Thomp- 
son on  Homesteads  and  Exemptions^  Sec.  879. 

The  plaintiff  evidently  supposed  that  this  matter 
was  concluded  by  the  judgment  in  the  proceeding  for 
mandamus.  And  this  may  be  so  with  regard  to  the 
Justice,  who  was  the  defendant  in  that  action ;  although 
the  writ  was  improvidently  granted,  since,  the  ultimate 
object  that  was  sought,  being  impossible  of  attainment, 
it  must  necessarily  have  pix)ved  futile.  High^s  Extraor- 
dinary Legal  Remedies^  Sec.  14.  But  Bone  not  having 
been  a  party,  could  not  be  bound  by  any  judgment  ren- 
dered therein. 

2.  Officers     Now  the  J  usticc  was  not  liable  to  an  action  for  dam- 
not  liable 

ior    officii]  j^g^g  ^^  account  of  any  of  his  official  acts.     Wherever  the 
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state  confers  judicial  powers  upon  an  individual,  it  con- 
fere  them  with  full  immunity  from  private  suits.  This 
rule  applies  alike  to  the  highest  judges  in  the  land  and 
to  the  lowest  officer  who  sits  as  a  court  and  tries  petty 
causes. 

And  it  applies  not  in  respect  to  their  judgments 
merely,  but  to  all  process  awarded  by  them  for  carrying 
their  judgments  into  eflect.     Cooky  on  Torts^  408-9. 

Cason's  remedy,  on  the  refusal  of  the  justice  to  issue    s.  super- 
the  supersedeas,  was  to  appeal  to  the  Circuit  Court,     ^c^'nsf^*' , 

""^  Remedy, 

of  March  9, 1877,  Sec.  1.  Winter  ^  Co.  v.  Simpson,  42  Ark., 
410. 

By  failing  to  appeal,  he  waived  his  exemption. 

AflSrmed. 


Platt  v.  Snipes. 


1.  Notes  ant>  Bills  :  Accommodation  endorsers :  Consideration  : 
Fraud. 
Mrs.  Moreland  as  executrix  of  her  deceased  husband,  by  the  ad- 
vice and  atthe  request  of  Lovejoy  of  the  firm  of  Lovejoy  &  Co  , 
sold  a  portion  of  the  property  of  the  estate  to  pay  an  account  of 
1200  which  the  firm  had  against  her  husband  ;  Lovejoy  agreeing 
to  buy  enough  to  pay  the  account.  At  the  sale  Lovejoy  pur- 
chased to  the  amount  of  the  account  and  took  the  property  pur- 
chased In  full  discharge  of  the  debt.  He  then  let  Hinton  take  it» 
between  whom  and  the  firm  there  was  a  private  arrangement 
that  he  should  execute  his  notes  to  her  for  the  property.  This 
was  done,  and  she  then  indorsed  them  to  the  firm  at  the  request 
and  by  the  advice  of  Lovejoy  in  whom  she  placed  implicit  con- 
fidence, and  to  whom  she  looked  for  advice.  She  did  not  know 
Lovejoy's  object  in  putting  it  in  that  shape,  and  neither  he  nor 
she  intended  anything  but  to  give  the  firm  the  right  to  collect 
the  notes  from  Hinton  without  making  her  in  any  way  respon- 
sible, and  solely  for  the  benefit  and  accommodation  of  the  firm. 
Afterwards,  Lovejoy  died  and  the  surviving  partner  sued  on  her 
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endorsement.  Held  :  Tiiat  the  facts  were  a  good  defense  at 
law ;  the  endorsement  being  without  consideration  and  for  the 
accommodation  of  the  endorsees : — also  a  good  defense  in  equity, 
being  a  fraud  in  the  surviving  partner  to  abuse  the  confidence 
reposed  in  Lovejoy ;  and  her  expression  of  concern  on  hearing 
of  the  foilure  of  Hinton  to  pay  the  note,  and  asking  indulgence 
fh>m  the  firm,  in  ignorance  of  her  rights,  ought  not  to  estop  her. 

2.  Samb  :  Endorsement:  Want  of  consideration  for. 
Want  of  consideratioa  for  an  endorsement  is  a  good  defense  to  a 
suit  on  it  by  the  endorsee  where  no  new  credit  is  given  by  him 
to  the  maker  of  the  bill  or  note,  or  any  former  party,  on  account 
of  the  endorsement,  and  where  no  considerations  moved  the  en- 
dorser. 

APPEAL  from  Lonoke  Circuit  Court. 
Hon.  F.  T.  Vaughan,  Circuit  Judge. 

George. Sibly  for  appellant. 

1.  The  term  ^^ protest  waived"  has  by  general  usage  a 
legal  signification  which  includes  all  those  acts  which  by 
law  are  necessary  to  charge  an  indorser.  Parsons  on  Notes 
^c,  Vol.  1,578:  1  Comstock  N.  Y.  186;  3  Denie  16.  It  is 
a  technical  term  to  dispense  with  protest,  notice  of  de- 
mand and  non-payment,  &c. 

2.  A  note  endorsed  after  due  is  payable  on  demand. 
14  Ark.  336.  The  indorsement  in  blank  by  the  payee  of 
a  non-negotiable  note  authorizes  the  holder  to  write  over 
it  a  guaranty.  The  note  in  this  case  comes  within  the 
rule  in  Edwards  on  Bills  and  Notes^  650 — 3.  Mrs.  8.  not  en- 
titled to  notice,  lb.  633 — 6,  supposing  she  had  not  waived 
it.  But  having  waived  it,  she  cannot  complain.  2  Bur- 
relVs  Law  Diet.  349.  Title  Protest:  10  Reporter  820. 

See  also  Smith's  Merc.  Law  p.  322:  13  Reporter  Q02:  14 
Id.  734 :  14  Id.  728 ;  Story  on  Notes  p.  68,  Sec.  63  p.  109, 
Sec.  104, p.  125, 5ec5. 117  and  118  and  notes:  lb.  Sec.   128 
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and  noteSj  Sec.  148 ;  Broom's  Leg.  Max.  626 ;  Edwards  on 
Bills  and  Notes  Sec.  248—261 ;  Ky  Law  Journal,  335. 

Eakin,  J.  In  a  suit,  by  attachment,  before  a  justice 
of  the  peace,  Piatt  as  surviving  partner  of  Geo.  F.  Love- 
joy  &  Co.,  recovered  a  judgment  against  defendant  Mary 
A.  Snipes,  (formerly  Moreland)  upon  two  notes;  which, 
with  their  endorsements,  are  as  follows : 

199.58.  One  day  after  date  I  promise  to  pay  to 

M.  A.  Moreland,  ninety-nine  and  58-100  dollars,  for 
value  received,  with  interest  at  ten  per  cent,  per  annum, 
irom  due.     This  the  29th  day  of  Decemb.  1871. 

J.  L.  HINTON  [sE  l]. 

Endorsed  "Mary  A.  Morel^kd." 

"  For  value  received  I  assign  the  within  note  to  Geo.  F. 
Lovejoy  &  Co.  protest  waived.  This  1st  day  of  January, 
1872.  MARY  A.  MORELAND." 

$110.00.  One  day  after  date  I  promise  to  pay  to 

M.  A.  Moreland  executrix  of  the  estate  of  L.  H.  More- 
land  deceased  or  order,  one  hundred  and  ten  dollars,  for 
value  received,  with  interest  at  ten  per  cent,  per  annum, 
from  due.     This  29th  day  of  Dec'r  1871. 

J.  L.  HINTON.  [seal]" 

Endorsed. 

"For  value  received  I  assign  the  within  note  to  Geo. 
F.  Lovejoy  &Co.  MARY  A.  MORELAND." 

"Protest  waived.  MARY  A.  MORELAND." 

The  defendant  appealed  to  the  Circuit  Court,  where, 
upon  a  trial  by  jury,  there  was  a  verdict  in  her  favor.  A 
motion,  by  plaintiflf  for  judgment,  non  obstante  veredicto, 
was  overruled.  Also  a  motion  for  a  new  trial.  A  proper 
bill  of  exceptions  was  taken  and  the  plaintiff  appeals 
here. 
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The  complaint,  which  is  in  writing,  sets  forth  the  notes 

with  their  endorsements;   and  makes  the  allegations 

which  are  usual  in  an  action  against  an  endorser. 

Moot^f^M     The  defendant  is  the  executrix  of  the  will  of  her  de- 

ERsT ^**' ceased  husband,  Moreland,  who  died  indebted,  by  open 

tion:         account,  to  the  firm  of  Lovejoy  &  Co.     She  states,  in  her 

Fraud.  •^    "^  ^  ' 

answer,  that  Geo.  P.  Lovejoy  was  the  active  business 
manager  of  the  firm,  and  advised  her  to  sell  some  of  the 
personal  property  of  the  estate  to  pay  this  account ;  that 
he  agreed,  in  behalf  of  the  firm,  to  become  the  purchaser 
of  an  amount  suflicient  for  the  purpose ;  that,  relying 
upon  that  advice  and  promise,  she  made  a  eale  of  a  con- 
siderable quantity  of  personal  property ;  and  that  Love- 
joy purchased  for  the  firm,  to  the  amount  of  $209.58 
"  which  amount  he  took,  and  accepted,  and  received,  in 
payment  in  full,  and  in  liquidation  of  the  claim  of  the 
said  indebtedness  of  Geo.  P.  Lovejoy  &  Co.  against  the 
said  estate." 

She  proceeds,  then,  to  explain  the  execution  and  trans- 
fer of  the  notes,  saying ;  that  there  was  a  private  arrange- 
ment between  the  firm  and  one  J.  L.  Hinton,  to  which 
she  was  not  a  party,  and  in  which  she  had  no  interest  as 
executrix,  or  individually,  that  the  purchase  was  made 
by  the  firm  for  the  benefit  of  Hinton  ;  and  it  was  arranged 
that  he  was  to  execute  two  notes  for  the  property,  one 
to  herself  individually,  and  one  to  her  as  executrix,  which 
are  the  notes  sued  on ;  that  Hinton  was  not  in  fact  the 
purchaser  at  the  sale ;  that  the  matter  was  put  into  that 
shape  at  the  request  of  said  Geo.  P.  Lovejoy  in  whom 
she  reposed  implicit  confidence,  and  to  whom  she  looked 
for  advice.  It  was  done  wholly  at  his  instance  and  for 
the  benefit  and  accommodation  of  his  firm.  That  she 
would  not  have  extended  credit  to  Hinton,  or  taken  his 
notes  for  the  property  without  security.    All  that  she  in- 
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tended,  or  that  said  Geo.  F.  intended,  was  to  pass 
to  the  firm  the  right  to  collect  the  notes' from  Hinton, 
without  making  herself  in  any  respect  liable.  It  was  all 
done  after  said  firm  had  purchased  the]J  property.  Hin- 
ton did  not  buy  it.  She  did  not  know  then  nor  does  she 
kaow  now,  why  said  Geo.  F.  desired  the  matter  put  in 
that  shape.  She  knew  nothing  about  law  or  business, 
but  reposing  implicit  confidence  in  Lovejoy,  she  yielded 
to  his  request  withdut  questioning  his  reason. 

She  sets  up  in  another  paragraph,  her  marriage  with 
Snipes  pending  the  suit,  whereby,  as  she  contends,  it  was 
abated.  She  does  not  appeal,  however,  and  that  need 
not  be  considered.    The  cause  was  tried  upon  its  merits. 

She  pleads,  further,  want  of  demand  and  notice ;  and 
also,  amongst  other  things,  that  she  only  wrote  on  the 
papers  "protest  waived,"  and  signed  it,  and  that  the 
other  portions  of  the  endorsements  were  added.  It  may 
be  said  in  passing  that  this  would  not  vitiate  them,  as  an 
endorser  in  blank  gives  any  holder  the  right  to  fill  up  the 
blank  with  all  that  is  legally  implied  by  a  blank  endorse- 
ment, though  not  with  any  special  provision  aftecting  the 
general  rights  of  an  endorser  according  to  commercial 
law  and  usage.  He  may  make  the  endorsement  special 
to  himself,  as  payee,  for  instance,  for  that  privilege  is 
implied. 

There  was  enough  in  this  answer  to  constitute  a  good   2.    e  m  - 
defense,  if  not  at  law,  certainly  at  equity.     It  was  a  plea  ""f  •     ^ 
by  one  endorsingfor  the  accommodation  and  convenience  Son  fo^*'*~ 
of  the  indorsee  J  that  there  was  no  consideration  for  the 
contract.     This  may  be  done  in  a  suit  between  the  im- 
mediate parties  to  the  contract  of  endorsement,  where 
no  new  credit  is  extended  by  the  indorsee  to  the  maker, 
or  any  former  party,  on  account  of  the  endorsement,  and 
where  no  consideration  moves  the  endorser. 
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"  That  18  to  say,"  says  Mr.  Daniels  in  his  work  on  ne- 
gotiable instruments  Vol.  Ist  p.  146,  "  between  the  im- 
mediate parties  to  any  contract  evidenced  by  the  drawing-, 
accepting,  making,  or  m  Jomn(7,  a  bill  or  note,  it  may  be 
shown  that  there  was  no  consideration ;  or  that  the  corisid  - 
eration  has  failed ;  or  a  set  off  may  be  pleaded  ;  but  as  be- 
tween other  parties,  remote  to  each  other ^  none  of  these  de- 
fences are  admissible."  The  plea  is  substantially  this, 
that  after  the  agreement  to  dispose  of  the  goods  to  Love- 
joy  &  Co.  had  been  carried  into  effect,  and  the  goods  had 
been  in  effect  appropriated  to  the  debt,  Lovejoy  &  Co. 
were  minded  to  let  Hinton  have  the  benefit  of  the  pur- 
chase, and,  to  subserve  their  real  or  supposed  conven- 
ience, induced  the  defendant  to  put  the  matter  in  this 
shape,  so  that  they  might  sue  Hinton  if  necessary,  as  the 
assignees  of  herself  and  ot  the  estate  of  Morelaud.  If 
the  plea  be  true,  she  derived  no  advantage  from  that,  and 
none  was  meant  for  her.  .  The  plea  was  good  at  law. 

Beyond  question  it  was  a  good  equitable  defence,  be- 
ing a  clear  case  of  confidence  reposed  and  abused,  by  a 
partner  of  the  firm  which  seeks  to  reap  the  fruits  of  the 
transaction.  It  is  due  to  the  memory  of  Geo.  F.  Love- 
joy,  however,  to  add  that  the  defendant  absolves  him  of 
fraud.  He  is  now  dead.  He  meant  doubtless  what  he 
was  supposed  to  mean.  The  fraud  would  be  in  allowing 
the  surviving  partner  to  convert  into  an  abuse  of  confi- 
debce,  what  was  intended  to  be  in  good  faith.  There 
was  no  motion  by  either  party  to  go  over  to  the  equity 
side.  The  cause  was  tried  by  a  jury  on  its  merits,  and 
there  is  no  room  now  for  a  motion  for  judgment,  non  ob- 
stante. If  the  facts  set  up  in  the  answer  be  true  there  is 
no  cause  of  action  left.  Questions  affecting  consideration 
as  well  as  questions  of  fraud  admit  of  parol  testimony. 
It  is  unnecessary  to  enquire  whether  a  waiver  ot  protest 
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in  this  case  meant  a  waiver  of  demand  and  notice,  or  what 
it  did  mean.  If  there  were  no  consideration,  or  if  the 
enforcement  of  the  contract  would  be  inequitable,  the 
defense  would  be  still  good  if  demand  and  notice  had  been 
expressly  waived. 

The  court  on  request  of  the  plaintift  properly  instructed 
the  juiy,  that  the  endorsement  imported  a  consideration, 
and  that  the  onus  was  on  the  defendant  to  show  there 
was  none ;  also,  what  if  not  strictly  correct  was  in  his 
favor,  that  if  the  defendant  endorsed  the  notes  when 
past  due,  and  waived  protest,  no  notice  of  demand  and 
non-payment  was  necessary ;  and  that  if  defendant  re- 
ceived any  consideration  or  benefit  from  the  notes  en- 
dorsed, or,  if  the  endorsement  was  made  for  a  consider- 
ation, she  would  be  liable. 

None  of  the  instructions,  save  one,  asked  by  the  de- 
fendant were  given.  What  that  was  we  must  partly  con- 
jecture, as  this  whole  transcript  was  a  remarkably  care- 
less one,  full  of  repetitions  and  omissions.  It  is  suffi- 
ciently clear  however,  that  the  court  meant  to  say,  that 
if  the  defendant  should  be  found  to  be  a  mere  endorser 
of  past  due  notes,  and  the  plaintifi'  or  holder  failed  to  ap- 
ply within  a  reasonable  time  for  payment,  (unless  such 
presentation  was  waived),  and  give  notice  to  the  defend- 
ant of  non-payment,  she  became  thereby  discharged  from 
all  liability.  There  is  some  obscurity  in  the  meaning  and 
intended  application  of  this  instruction,  unless  it  be  con- 
sidered as^  purely  abstract.  The  defendent  was  not  a 
mere  endorser,  in  the'sense  of  being  an  endorser  in  blank. 
She  Lad  waived  prdtest,  which  the  court  had  already 
told  the  jury  dispensed  with  the  necessity  of  demand  and 
notice. 

The  evidence  tends  to  support  the  position  of  defend- 
ant taken  in  her  answer.     The  jury  could  not  under  the 
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instructions  have  based  their  verdict  upon  any  idea  that 
demand  and  notice  were  necessary.  It  follows  that  it 
must  have  been  found  upon  the  defense  of  no  considera- 
tion, or  the  equitable  considerations  springing  from  the 
confidential  relations  between  herself  and  Geo.  F.  Love- 
joy.     In  neither  case  should  it  be  disturbed. 

Assuming  the  facts,  which  we  must  suppose  the  jury 
found,  the  verdict  commends  itself  to  every  one's  sense 
of  justice.  The  debt  was  not  Mrs.  Moreland's.  She 
might  have  required  it  to  be  probated,  but  was  willing 
to  give  up  effects  of  the  husband  to  save  trouble.  If  that 
were  wrong  it  does  not  look  well  in  thefirm  to  complain. 
Other  creditors  or  distributees  might.  In  strict  law  she 
might  and  should  have  taken  Hinton's  notes  secured,  and 
would  have  been  bound  only  to  pay  over  the  proceeds 
upon  order  of  the  court,  without  any  personal  liability 
on  her  own  part.  She  was  induced  to  give  up  goods 
enough  to  pay  the  debt,  and  the  firm  let  Hinton  take 
them.  To  accommodate  the  firm  she  put  the  matter  in 
the  shape  of  a  sale  to  Hinton,  without  any  care  for  secu- 
rity, or  any  possible  benefit  to  herself.  Her  endorsement 
was  gratuitous,  in  compliance  with  trusted  adyice.  She 
afterwards,  on  being  advised  that  Hinton  had  not  paid, 
wrote  a  letter  to  the  firm,  expressing  concern,  and  beg- 
ging favor.  It  would  be  hard  on  the  woman,  to  allow 
her  to  suffer,  from  natural  expressions  ot  apprehension 
springing  from  ignorance  of  her  rights. 

Affirm. 


Bryan  et  al  v.  Winburn  et  al. 


48     28 
U9    ^\       1.    Equity  Jurisdiction  :  To  remove  cloud  from  title^ 

84    2^         Unless  the  plaintifi^'s  title  is  a  mere  equitable  one,  incapable  of  ef* 
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fectual  ansertioQ  at  law,  possession  is  necessary  to  give  a  court 
of  ctiancery  jurisdiction  to  remove  a  cloud  upon  it. 

2.  Landlord  and  Tenant  :  Tenant  disclaiming  possession. 

A  tenant  in  possession  cannot  disclaim  his  landlord's  title  without 
surrenderinjo:  possession  to  him.  He  cannot  collude  with  and 
attorn  to  another  to  the  prejudice  of  his  landlord. 

3.  Married  Woman  :  Deed:  Acknotvledgment, 

Since  the  adoption  of  the  constitution  of  1874  a  married  woman 
can  convey  her  separate  property  the  same  as  if  she  were  single; 
and  where  she  Joins  her  husband  in  a  de^d  of  her  land,  and  also 
relinquishes  dower,  the  deed  will  convey  the  fee,  though  she  ac- 
knowledges only  the  relinquishment. 

APPEAL  from  Nevada  Circuit  Court  in  chancery, 
lion.  C.  E.  Mitchell,  Circuit  Judge. 

Montgomery  ^  Hardy'ioT  appellants. 

A  party  asking  equitable  relief  in  removingcloud  from 
title,  must  be  in  actual  possession  of  land,  or  they  must 
be  wild  or  unoccupied,  or  not  in  the  actual  possession  of 
another :  otherwise  the  remedy  is  complete  at  law.  27 
Ark.,  233;  24  Id.  431  ;  29  Id.  612.  The  evidence  clearly 
shows  that  appellees  were  not  in  possession  at  the  com- 
mencement of  the  suit. 

The  deed,  and  certificate  of  acknowledgement,  from 
Bell  and  wife  xo  Georgia  E.  Winburn,  are  defective,  and 
appellee  acquired  no  title.     32  Ark^^  453 ;  33  Id.  432. 

Plaintiffs  were  guilty  of  laches  in*  not  recording  their 
deeds,  until  long  after  the  deed  to  Bryan  and  Warren 
was  recorded,  and  in  not  asserting  their  claim,  until 
Bryan  et  al  had  taken  possession  under  their  purchase, 
and  had  the  tract  surveyed  into  lots  and  blocks. 

Smoote  Sf  McRea  tor  appellees. 

1.  Even  if  the  deed  from  the  Bells  was  insufficient  to 
carry  a  good  legal  title,  it  invested  Mrs.  Winburn  with 
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an  equitable  title,  good  in  chancery  against  purchasers 
with  notice  of  her  equities.  29  Arh^  548 ;  30  Id.  110. 
The  deed  having  been  executed  since  the  adoption  of  the 
present  constitution,  was  good  without  any  private  ex- 
amination, or  any  acknowledgement  at  all,  against  sub- 
sequent purchasers  with  notice,  especially  as  appellants 
do  not  claim  through  Mrs.  Bell.  Inserting  a  relinquish- 
ment of  dower  was  a  mere  mistake  of  the  scrivener  who 
drew  it.  36  Ark.,  335 ;  4  3Iass.,  63;  3  Pick,  149;  6  Wen- 
deM213;  3  Fi.,  420. 

2.  The  evidence  abundantly  proves  the  deed  from  the 
Bells  to  appellee.  But  it  it  did  not,  the  answer  fails  to 
deny  it  except  in  an  indirect,  evasive  and  equivocal  way. 
33  Ark.,  p.  222-227. 

3.  Appellants  purchased,  if  not  with  actual,  at  least 
with  implied  or  constructive  notice,  which  in  law  and 
good  conscience  is  sufficient.  16  Ark,,  340 ;  27  irf.6-27  ; 
fiOld.  250;  29  111.  80;  15  N.  Y.  354;  10  Watts  67;  6 
Wendell,  213.  Notice  to  Warren  was  notice  to  Mrs. 
Bryan.  Their  relationship  was  much  closer  than  tenants 
in  common.  18  Pa.  St.  157;  14  Ark.,  69.  She  was  also 
affected  by  notice  to  her  agent  Thos.  J.  Bryan,  who  trans- 
acted the  whole  matteron  her  p  irt.  29  Ark.,  99  ;  3  Penn., 
67;  1  Hafl,  480;  15  N.  Y.,  637;  iMass.,  637;  64  N.  Y., 
159;  2m/Ubl. 

It  is  conceded  that  Johnson  had  notice.     13  Peck,  460, 

Actual  possession  is  notice. 

4.  The  weight  of  evidence  proves  that  appellees  were 
in  possession,  but  this  case  does  not  depend  upon  the 
clearing  away  a  cloud,  to  give  jurisdiction.  There  is  the 
question  as  to  the  lost  deed,  and  the  equitable  title  under 
the  Bells  to  be  passed  upon.     37  Ark.,  643-169-187, 
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Smith,  J.  This  was  a  bill  to  removS  a  cloud  upon  Mrs. 
Wiuburn^s  title  to  a  lot  in  the  town  of  Prescott  and  to 
qdet  her  podsessiou.  The  tract  of  forty  acres,  of  which 
the  lot  once  formed  a  part,  originally  belonged  to  John 
J.  Thomas.  He  sold  and  conveyed  it  in  May,  1876  to 
John  D.  Anderson  upon  a  credit.  Anderson  caused  it  to 
be  laid  off  into  blocks  and  lots  as  an  addition  to  the 
tiiwn.  In  December,  1876,  Anderson  bold  off"  some  of  the 
lots  by  public  auction.  The  defendant,  E.  A.  Warren, 
was  Anderson's  agent  in  conducting  the  auction  sale. 
The  lot  in  controversy  was  bid  off"  by  one  Bell  and  the 
parchase  money  paid  to  Warren,  who  by  Anderson's  di- 
rection paid  it  to  Thomas,  the  original  vendor,  or  gave 
Thomas  his  note  for  the  amount.  Anderson  made  a  deed 
to  Bell's  wife,  and  in  this  deed  Thomas  appears  either  to 
have  joined,  or  to  have  endorsed  upon  it  a  relinquish- 
ment of  all  right  to  go  upon  the  lot  for  the  balance  of 
purchase-money  due  him  This  deed  was  never  recorded 
and  has  since  been  lost.  On  the  9th  of  March,  1877,  Bell 
and  his  wite  conveyed  to  Mrs.  Winburn.  Mrs.  Bell  joins 
in  the  granting  clause  of  the  deed,  which  contained  like- 
wise a  renunciation  of  dower  on  her  part.  And  in  the 
acknowledgement  appended  to  the  deed,  the  notary  cer- 
tifies only  to  the  relinquishment  of  dower  by  Mrs.  Bell, 

This  is  the  plaintiff's  title.  The  defendant's  claim 
arose  thus:  On  the  27th  of  March,  1877,  Anderson,  be- 
ing unable  to  pay  for  the  forty  acres  of  land,  reconveyed 
it  t«)  Thomas  without  any  reservation  or  exception  of 
this  lot.  And  on  the  same  day  Thomas  sold  and  con- 
veyed it  to  E.  A.  Warren  and  Mrs.  Bryan  ;  the  latter  act- 
ing through  her  husband,  who  had  actual  notice  of  the 
plaintifi''s  title.  Warren,  as  we  have  seen,  was  fully  ac- 
<iaainted  with  her  rights  in  the  premises  ;  and  he,  in  fact, 
afterwards  signed  a  memorandum  that  it  was  only  by 
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Deglect  this  lot  wts  not  excepted  in  the  conveyance  made 
by  Thomas  to  himself  and  Mrs.  Bryan. 

The  Circuit  Court  found  the  facts  to  be  substantially 
as  above  stated  and  decreed  for  the  plaintiffs. 
juR^Du>     ^*  ^®  contended  that  the  plaintiffs  were  not  in  posses- 
™BimoTe^'^'^^^^®'^  the  bill  was  filed.     Unless  the  plaintiff's  title 
cjood  from  j^^  merely  an  equitable  one,  incapable  of  effectual  asser- 
tion at  law,  possession  is  necessary  to  give  a  court  of 
chancery  jurisdiction  in  a  suit  of  this  character.    Law- 
rence V.  Zimpleton,  37  Ark.^  643  and  cases  cited. 

LORD^^A  m^'d  '^^^  evidence  on  this  point  is  that,  shortly  after  the  deed 
^rinantwas  made  to  them  by  the  Bells,  the  plaintiffs  took  pos- 
cuum^iMd' session  of  the  lot,  built  a  house  upon  it  and  occupied  it 

loid's     poe-  • 

as  a  residence  until  they  removed  to  the  state  of  Texas  ; 


that  they  then  leased  it  to  a  tenant,  who  remained  in  pos- 
session fourteen  months  and  until  he  was  informed  by 
the  plaintiffs*  agent  that  they  had  sold  it.  The  house- 
keys  were  delivered  to  this  proposed  purchaser,  who  put 
a  schoolmistress  in  as  his  tenant.  But  from  apprehended 
difficulty  in  the  title,  this  party  declined  to  consummate 
his  purchase.  And  when  possession  was  demanded  of 
the  school-miHtress,  she  stated  that  she  had  no  other 
place  to  go  to  and  was  allowed  to  remain.  Afterwards, 
as  it  appears,  she  colluded  with  the  defendants  and  agreed 
to  hold  under  them.    . 

We  think  the  plaintiffs  had  sufficient  possession  to 
maintain  this  suit.  The  possession  of  the  school-mistress 
was  their  possession.  A  tenant  in  possession  cannot  dis- 
claim his  landlord's  title,  without  surrendering  possession 
to  him.  Clemm  v.  Wilcox,  15  Ark,  102;  Miller  v.  Longy 
99  Mass.,  18. 
RimD  ^w^     It  is  further  contended  that  the  deed  from  the  Bells 


NAN  : 


'oLii:      and  the  certificate  of  acknowledgement,  not  being  in  the 
edsemeot.    form  prescribed  for  the  conveyances  of  the  wife's  estate. 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884. 


33 


Pettigrew  et  al  v.  Washington" County. 


are  so  defective  as  not  to  vest  title  in  Mrs.  Winburn,  ac- 
cording to  the  doctrine  of  Little  v.  Dodge,  32  ^rA.,  453  and 
Wentworth  v.  Clark,  33  Id.y  432.  Perhaps  this  objection 
has  no  great  force  coming  from  the  appellants,  who  do 
not  claim  through  the  Bells  and  who  purchased  with  no- 
tice of  Mrs.  Winburn's  rights  in  the  premises,  whatever 
they  were.  But  the  deed  was  executed  since  the  adop- 
tion of  the  constitution  of  1874,  which  enables  a  married 
woman  to  convey  her  separate  property  the  same  as  if 
she  were  single.  Mrs.  Bell  did  join  in  the  operative 
words  of  grant,  as  well  as  relinquish  dower,  which  last 
estate,  of  course,  she  had  not  in  her  own  lands.  And  al- 
though her  acknowledgment  is  defective,  yet  as  between 
her  and  her  grantee,  the  deed  might  be  good  without  ac- 
knowledgement, or  vest  an  equitable  title.  Stirman  v. 
Cravens,  29  Ark.,  548  ;  Jackson  v,  Allen fiO  Id.,  110;  Roberts 
and  wife  v.  Wileoxon  &  Rose,  36  Id.,  355 ;  Donahoe  v.  Mills, 
41  Id.,  421. 
Affirmed. 


Pettigrew  et  al  v.  Washington  County. 

1.    Certiorari:  No  substitute  for  a ffeal. 
The  writ  of  certiorari  cannot  be  used  as  a  substitute  for  appeal  to 
correct  the  mere  errors  of  an  inferior  court. 

i    Appeal:  Remedywhen  County  Court  refuses  to  grant. 
When  the  County  Court  refuses  to  grant  an  appeal,  or  to  act  on  the 
application  for  it,  it  may  l)e  compeUed  by  mandamus ;  and  if 
the  time  for  appealing  has  elapsed  it  will  be  compelled  to  make 
the  ueoessary  order  by  a  nunc  pro  tunc  entry. 

3.    County  Court  :  Jurisdiction  over  defaulting  collector  of  school 
taxes* 
The  County  court  ha«  jurisdiction  to  render  Judgment  against  a 
3 43 
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defaulting  collector  and  his  sur^tiei,  for  school  taxes  collected 
by  him  and  not  paid  over. 
4.     Practice  .  Ob/ections  to  piatniiff  '5  capacity  to  sue. 
Objections  to  plaintiff's  capacity  to  sue  must  be  taken  by  demur- 
rer or  answer.    It  is  t  >o  late  to  make  them  t  >  tiie  judgment. 

6.     Judge  :  Disqualification  of. 
It  is  too  late  after  judgment,  to  object  that  the  judge  was  disquali- 
fied to  try  the  case  on  account  of  consanguinity  to  one  of  the  de- 
fendants. 

APPEAL  from  Washington  Circuit  Court. 
Hon.  A.  B.  Greenwood,  Special  Judge. 

L.  Gregg  J  for  appellants. 

The  first  objection  made  is  by  demurer  to  the  jurisdic- 
tion of  the  County  Court,  and  its  power  to  render  judg- 
ment. 

If  the  County  Court  had  not  jurisdiction  all  subsequent 
proceedings  were  invalid  and  any  judgment  for  costs  or 
otherwise  is  void. 

We  submit  that  by  act  of  the  legislature  of  Febru- 
ary 27,  1879,  Acts  79,  Page  13,  all  corporate  powers  were 
taken  away  from  the  counties  and  it  was  expressly  en- 
acted that  the  counties  should  neither  sue  nor  be ^ sued. 

Again,  while  the  general  Revenue  law  provides  that 
district  school  taxes  shall  be  collected  in  the  same  man- 
ner and  by  the  same  person  as  other  taxes,  yet  there  is 
no  statute  authorizing  the  County  Court  to  make  settle- 
ment for  them  or  requiring  the  collector  to  settle  them 
with  the  County  Court — See  Section  5422  GantVs  Digest — 
and  the  County  Court  being  a  court  of  limited  or  pre- 
scribed jurisdiction,  we  submit  it  could  not  go  beyond  the 
authority  by  the  act  conferred  upon  it,  even  if  previous 
revenue  laws  on  other  subjects  had  authorized  a  settle- 
ment with  the  collector  when  the  act  creating  these  pe- 
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culiar  didtricts  and  authorizing  these  taxes,  had  given  no 
each  authority. 

The  statute  not  only  declares  that  Counties  shall  have 
no  corporate  powers  and  that  they  shall  not  sue  or  be 
3  ued,  but  distinctly  enacts  that  each  school  district  shall 
be  a  body  corporate  with  piiwer  to  sue  and  be  sued,  &c. 
4c.,.  See  See.  53,  page  71,  Act  1877.  And  hence  each  dis- 
trict was  the  only  proper  party  to  sue  for  a  right  with- 
held or  a  wrong  done  it. 

The  County  Court  certainly  had  no  general  jurisdic- 
tion authorizing  it  to  bring  in  alleged  sureties  on  a  col- 
lector's bond  and  litigate  with  them,  if  there  was  not 
statutory  power  for  so  doing. 

The  Constitution,  Sec.  20,  Art.  7,  as  well  as  the  statutes, 
declares  a  judge  shall  not  preside  in  a  cause  whete 
'*  either  of  the  parties  shall  be  connected  with  him,"  Ac- 
Does  this  not  deprive  him  of  jurisdiction  to  try  a  cause 
wherein  his  son  was  a  party  ? 

And  when  his  son  was  brought  before  him  in  this  case 
did  he  not  know  judicially,  as  well  as  personally,  that 
Thomas  J.  MuUins  was  his  son?  He  was  bound  under 
the  Constitution  to  certify  this  case  to  the  Governor  for 
the  appointment  of  a  judge,  &c.  See  Sec.  36,  Art.  7,  Con- 
stitutian  1874.  In  Freeman  on  Judgments^  Sec.  146,  it  is 
said  the  action  of  any  judge  in  a  matter  wherein  he  is 
interested  is  coram  non  judice  and  void.  See  5  Picker- 
ing 483,  and  Coffin  v.  Cottle,  9  Pick.  287  and  Sigourney  v 
Libfey  21  Pick.  101,  Grag  v.  Minot  3  Cush  252,  Staie  v.  Cas- 
tleberrif  23  Ala.,  85  and  Sec.  144  of  Freeman  on  Judgments, 
this  authority  says,  parties  cannot  waive  objections  to  re- 
lationship and  the  judgment  is  void.  See  Converse  v. 
Mc Arthur  17  Barb.  N.  Y.  410  and  41  Barb.  200,  Hall  v. 
Thayer  105  Mass.  219  and  other  cases  cited  by  Mr.  Free- 
man. 
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The  next'error  complained  of  is  that  the  County  Court 
refused  to  grant  an  appeal  upon'  application  made  and 
bond  filed.  At  the  first  term  afterwards  the  county  judge 
disapproved  of  the  appeal  bond,  not  because  the  signers 
were  not  amply  good,  but_]^because  they  were  litigants  in 
the  case. 

But  this  was  quite  immaterial.  The  appeal  should 
have  been  allowed  as  a  matter  of  right — Sec.  1193  GantCs 
Digest — and  bond  or  no  bond  only  determined  the  right 
to  a  supercedeas. 

As  found  by  the  Circuit  Court,  the  county  court  at  its 
next  session  adjourned  the  hearing  in  the  case  to  a  cer- 
tain hour  and  before  the  hour  arrived  without  notice  ad- 
journed his  court,  &c,  and  without  fault  or  laches  on  the 
part  of  appellants,  deprived'them  of  the  right  to  appeal. 

Mandamus  could  not  then  issue  {High  on  Extraordinary 
Legal  Remedies,  Sec.  14,  P.  15)  because  there  was  no  court 
in  session  to  allow  an  appeal  and  no  appeal  could  be 
granted  at  the  next  term  by  reason  of  that  being  beyond 
the  time  allowed  by  law ;  hence  the  only  remedy  the  law 
afforded  was  certiorari. 

Upon  the  return  of  which  under  Sec.  1196  the  Court 
was  empowered  to  hear  and  determine  the^  same,  and 
correct  any  erroneous  proceedings  and  the  next'section  au- 
thorized the  hearing  of  evidence  dehors  the  record,  ^c. 
See  also  Sec.  1197. 

These  statutes  modify  the  general  rule  and  give  lati- 
tude to  reach  the  merits  of  the  case.  25  Ark.,  518;  37 
Ark.,  318. 

The  Circuit  Court  upon  the  evidence  found  the  fact  that 
appellants  had  been  deprived  of  their  right  of  appeal  with- 
out fault  or  laches  on  their  part,  but  rejected  the  practice 
of  hearing  the  case  upon  its  merits.  ^^  It  also  found  specifi- 
cally that  the  county  had  no  interest  in  the  money  sought 
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to  be  recovered  and  the  County  was  the  nominal  plaintiff 
and  that  the  county  was  not  a  body  corporate  or  other 
person  and  had  no  capacity  to  sue,  and  that  the  judgment 
was  rendered  in  faver  of  Washington  County  for  the  use 
of  certain  school  districts,  and  yet  rendered  a  judgment 
affirming  the  proceeding  and  judgment  in  the  County 
Court.  And  the  Circuit  Court  on  appellee's  motion 
quashed  the  writ  as  to  all  of  appallants  but  one,  and  re- 
fused to  quash  it  as  to  him,  and  adjudged  that  the  judg- 
ment of  the  County  Court  be  affirmed  in  part  and  quashed 
in  part. 

This,  we  submit,  was  a  palpable  error.  Upon  appellee's 
motion  the  Court  was  legally  bound  to  quash  the  writ  or 
overrule  the  motion.  As  a  Court  of  Law,  it  could  not 
divide  a  judgment  and  quash  it  as  to  one  and  affirm  it  as 
to  the  others.  See  Freeman  on  Judgments  Sec.  136.  He 
says  a  judgment  void  as  to  one  is  void  as  to  all. 

How  strange  to  assume  that  when  A,  B  and  C  are 
equally  liable  and  sued  together,  A  and  C  must  pay  the 
claim  and  B  be  discharged  because  he  is  a  son  of  the 
judge,  his  discharge  being  for  a  want  of  jurisdiction  in 
the  court  and  not  upon  any  defense  personal  to  himself 
— such  never  was  the  law.  See  Shuford  v.  Cain  1  abb.  U. 
8.  302. 

Kitchens  v.  Huichins  41  Geo.  620,  ComH  Bank  v.  Wilson 
14  Grants  ch.  473.     G  M.  L.  Ins.  Co.  v.  Cloar  36  Mo.  392 

B.  R.  Davidson  for  appellee. 

The  relationsphip  of  the  party  to  the  judge  was  made 
known  for  the  first  time  in  the  circuit  court.  No  objec- 
tion was  made  to  the  judge  below  and  unless  made  was 
waived. 

GaniCs  Digest  Sec  1159;  12  Ark.,  191;  19  Ark.,  97; 
White  V.  Reagan,  25  Id.  622. 
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But  this  would  not  affect  this  cause  as  the  judgment 
was  quashed  as  to  the  relative. 

The  second  ground  is  that  the  county  court  had  no  ju- 
risdiction as  to  the  subject  matter.  Arts  1874-5  p.  144 
Sec  78.  Acts  1879,  p.  115  Sec.  8  snb'd  8.  Acts  1875,  p.  67, 
Sec.  41. 

Thirdly,  it  was  claimed  hy  appellants  that  the  county 
had  no  interest  and  was  an  improper  party  to  the  proceed- 
ing. The  school  tax  by  the  acts  referred  to  must  be  lev- 
ied by  the  county  court  and  collected  like  any  other 
tax.  The  only  forum  authorized  to  make  the  settlement 
was  the  County  Court.     14  ArL,   170;  24   Id.,  143. 

Lastly  it  is  assumed  that  the  county  had  no  legal  ca- 
pacity to  sue.  It  is  assumed  that  this  is  a  suit  brought 
and  prosecuted  by  a  county  instead  of  a  settlement  under 
statute  by  the  County  Couit.  The  act  Feb.  27,  1879  had 
no  reference  to  settlements  of  this  character.  This  set- 
tlement was  made  with  the  sheriff  by  the  clerk,  and  was 
conclusive  after  approval  by  the  court,  and  spread  upon 
the  record.     14  Ark.,  170  ;  22  Id.,  236 ;  24  M,  551. 

Cei*tior(iri  could  not  be  resorted  to  to  open  up  the  set- 
tlement with  the  sheriti.  If  there  had  been  error  in  the 
settlement  the  statute  provides  that  it  may  be  corrected 
on  motion  at  any  time  within  one  year.  GantVs  Dig., 
Sec.  5280. 

The  defendants  had  a  right  to,  appeal  and  if  denied 
them  by  the  county  judge,  could  have  obtained  it  by 
mandamm  or  could  have  obtained  an  appeal  by  applica- 
tion to  the  clerk  of  the  circuit  court.  GantCs  Dig.,  Sec. 
1193, 1057. 

It  is  not  enough  that  a  party  may  have  been  deprived 
of  an  appeal;  he  must  also  show  that  there  is  error  in 
the  record  or  the  court  cannot  quash  upon  certiorari. 
23  ArL,  107;  21  ArL,  426;  17  Ark.,  4-10;  McCoy  v.  Co. 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  39 


Pettlgrew  et  al  v.  Washington  County. 


Court  Jackson  Co.,  21  ArL,  475;  Jefferson  Co.  v.  Hudson, 
22  Ark.,  595. 

If  the  case  is  to  be  made  out  by  collateral  facts  certio- 
rari will  not  lie.     29  Arh,  179  ;  21  Ark.,  426. 

It  is  assumed  that  the  collector's  bond  was  joint  and 
not  several.  The  record  shows  nothing  of  the  kind,  and 
such  is  not  the  case.  If  the  action  may  be  joint  or  sev- 
eral the  judgment  may  be  quashed  as  to  some  and  affirmed 
as  to  others.  Freeman  on  Judgments,  136 ;  11  i\r.  Y.,  294- 
301;  10  Okio  St.  451 ;  24  Ohio  St.,  87-96. 

Oar  statute  has  made  all  joint  obligations  the  same  as 
joint  and  several,  and  ail  or  a  part  may  be  sued,  and  if  all 
are  sued  judgment  may  be  rendered  agiinst  all  or  a  part. 

Gantt's  Digest  3587,4480,  4479,  4702,  and  4704. 

Smith,  J.  By  a  settlement  had  by  the  county  clerk 
with  the  collector  oi  the  revenue  of  Washington  County, 
for  the  year  1879,  it  was  ascertained  that  special  school 
taxes  belonging  to  various  school  districts,  aggregating 
more  than  $2,300,  had  gone  into  the  hands  of  the  col- 
lector, but  bad  not  been  paid  into  the  county  treasury. 
A  scire  facias  was  issued  against  him  and  his  sureties  to 
appear  in  the  County  Court  and  show  cause  why  judg- 
ment should  not  be  rendered  against  them,  for  the  amount 
of  the  defalcation.  They  appeared  and  by  demurrer 
questioned  the  jurisdiction  oi  the  Court.  This  point  be- 
ing determined  against  them,  they  answered.  A  trial 
was  had  and  judgment  rendered  in  favor  of  Washington 
County. 

It  was  sought  to  quash  this  judgment  upon  certiorari.  ,  qkk  • 
This  writ  cannot  be  used  as  a  substitute  for  appeal  for  "NSSuisti. 
the  mere  correction  of  errors  of  an  inferior  con  rt.  ITaynes  ^/**'  **" 
v.Semms,  39  ArL,  399 and  cases  cited. 
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It  was  alleged  in  the  petition  and  found  as  a  fact,  that 
the  petitioners  had  lost  their  right  of  appeal  from  said 
judgment  without  laches  or  fault  on  their  part.  The 
judgment  was  rendered  at  the  July  term  1882  of  the 
Washington  County  Court.  The  law  then  in  force  re- 
quired the  appeal  to  be  taken  at  the  same  term  or  the 
next  succeeding  term.  GanWs  Dig,  Sees.  705, 1193.  An 
appeal  was  prayed  orally  at  the  July  term,  and  in  writing 
at  the  next  term,  and  an  appeal  bond  was  filed,  which 
the  court  disapproved  because  it  was  executed  only  by 
the  defendants  in  the  judgment,  without  sureties.  How- 
ever,  no  action  was  had  as  to  the  grant  or  refusal  of  the 
appeal.  The  application  was  set  down  for  hearing  at  9 
A.  M.  of  a  certain  day,  at  which  time  counsel  attended, 
but  the  court  had  adjourned  an  hour  before  to  the  next 
regular  term. 

mu8^*cora"-  ^^^  *^^  right  to  appeal  being  absolute,  without  regard 
Ifin?""!^  to  merits,  if  the  County  Court  refused  to  grant  the  ap- 
**®*'*  peal,  or  to  act  upon  the  application,  the  remedy  was  by 

mandamus  to  compel  it  to  discharge  a  plain  duty,  in  the 
performance  of  which  it  was  invested  with  no  discretion. 
Nor  was  this  remedy  an  ineffectual  one,  by  reaspn  of  the 
fact  that  the  County  Court  had  finally  adjourned  for  the 
term,  and  the  next  term  would  be  too  late  to  appeal ; 
since  at  a  subsequent  term  it  might  have  been  compelled 
to  make  the  necessary  order  by  a  nunc  pro  tunc  entry. 
McOrary  v.  Rogers,  35  Ark.,  298. 

The  circumstances  detailed  might  furnish  ground  to 
enjoin  the  execution  of  the  judgment,  if  the  defendants 
have  any  meritorious  defense  to  the  action.  But  nothing 
is  disclosed  to  invalidate  the  judgment  itself.  The  court 
which  rendered  it  had  jurisdiction  both  of  the  subject 
matter  and  of  the  persons  of  the  defendants.     Gantfs 
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Dig.  Sec.  5279;  Christian  v.  Ashley  County  24  Ark,  142  and 
cases  cited. 

Sec.  41  of  the  act  of  December  7,  1875,  is  a  re-enact- ^«^^^"^'*- 
ment  of  Sec.  5422  Qantt's  Digest,  which  requires  all  taxes  tion"?'^ l"^ 
for  school  purposes  voted  by  any  school  district  to  be  wiicSt4>r  "ol 

%'  •'  school  tAxes 

levied  by  the  County  Court  and  to  be  collected  by  the 
same  officer,  at  the  same  time  and  in  the  same  manner, 
as  county  taxes,  and  to  be  paid  into  the  county  treasury. 
The  County  Court  was,  therefore,  the  appropriate  forum 
for  adjusting  the  liabilities  of  the  collector  and  his  sure- 
ties for  these  taxes,  and  for  coercing  payment. 

But  it  is  insisted  that  the  act  of  February  27,  1879,  de- 
prives counties  of  their  corporate  powers,  and  hence 
Washington  County  had  not  legal  capacity  to  sue.  And 
it  is  suggested  that  Sec.  53  of  the  Act  of  Dec.  7,  1875, 
erects  each  school  district  into  a  body  corporate. 

The  school  districts  are  the  ultimate  beneficiaries  of  *-  objec- 

tions    to 

the  taxes  levied  for  the  support  of  schools.  But  the  law  J^p^i^i"" *^ 
coutemplates  that  the  proceeds  of  such  levies  shall  pass'"** 
into  the  county  treasury,  there  to  be  disbursed  on  the 
warrant  of  the  school  directors.  To  hold  that  the  funds 
may  be  intercepted  on  their  way  to  the  county  treasury, 
would  disturb  the  harmony  of  the  system,  and  introduce 
confusion.  The  judgment  should  have  been  in  favor  of 
the  State,  the  obligee  in  the  collector's  bond,  or  of  the 
county  treasurer,  the  real  party  in  interest.  Hunnicutt  v. 
Kirkpatrick,  39  Ark.,  172.  It  was  in  fact  rendered  in  the 
name  of  the  county  upon  motion  of  the  treasurer.  This 
was  matter  of  form  rather  than  of  substance.  And  since 
the  objection  to  the  plaintiff's  capacity  to  sue  for  this 
demand  was  not  taken  either  by  demurrer  or  answer, 
it  must  be  deemed  to  have  been  waived.  Gantfs  Dig. 
Sec.  4567. 
Another  objection  to  the  judgment  was,  that  the  ^i^5;J/{fl: 

CMUuii  ol : 
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County  Judge  was  the  father  of  one  of  the  defendants, 

and  so  disqualified  to  try  the  cause.     This  also  was  waived 

by  failure  to  call  the  atention  of  the  County  Courttothe 

fact  of  disqualification.     The  defendants  were  numerous 

and  it  cannot  be  presumed  that  the  presiding  judge  was 

aware  that  his  son  was  a  party  to  the  action.     Shropshire 

V.  State,  12  ArLy  190;  Sweepster  v.  Oaines  19  Id.,  96. 

tiM-  ^^^^     The  Circuit  Court  quashed  the  judgment  against  the 

agJjM^SSy*  son  of  the  County  Judge  and  aflirmed  it  as  to  the  other 

E^Vinlts  defenaants.     This  is  not  an  error  of  which  the  appellants 

•ejendiy  u- can  take  advantage.     They  were  severally   as  well  as 

jointly   liable.     Ihe  plaintift'  could,  even  after  service, 

have  stricken  out  the  name  of  the  judge's  son,  and  have 

proceeded  against  them  alone.     Freevian  on  Judgments^ 

Sec.  136;  Kitchens  v.  Hutchins,  44  Geo.,  620.        And  they 

may    recover  of  him  his  due   proportion  of  whatever 

sum  they  may  be  compelled  to  pay. 

Affirmed. 
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1,  Appeai  :  Fi'om  County  Courfs  refusal  of  liquor  license. 

Upon  the  reftisal  of  a  County  Court  to  grant  license  to  seU  liquor 
tbe  applicant  may  appeal  to  the  Circuit  Court. 

2.  LiquoR  :  Discretion  of  County  Court  in  granting  license  to  sell. 
The  County  court  has  the  discretion  to  grant  or  entirely  reftise 

license  to  sell  liquor  at  aJl,  in  township  or  city  wards,  where  the 
county  and  township,  or  ward,  have  voted  for  license :  but  if  it 
license  some  it  cannot  arbitrarily  refuse  other  applicants  in  the 
same  township  or  ward  who  are  of  good  moral  character  and 
comply  with  the  requirementsof  the  statute;  and  when  some 
are  refused,  the  Court  should  give  its  reasons,  so  that  an  appel. 
late  court  may  see  whether  a  sound  legal  discretion  has  been  ex- 
ercised. 
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APPEAL  from  Jefferson  Circuit  Court. 
Hon.  J.  A.  Williams,  Circuit  Judge. 

N.  T.  WhUe,  H.  King  White,  M.  L.  Bell,  and  U.  M.  <&  G. 
B.  Rose  for  appellants. 

There  can  be  no  doubt  as  to  the  right  of  appeal  from 
the  County  Court.  That  is  a  constitutional  right  which 
the  legislature  could  not  take  away,  even  if  it  wished  to 
do  80. 

Simpson  v.  Simpson,  25  Ark.,  487;  O^Bannon  v.  Ragan, 
30  Id.,  181 ;  Anthony  ex  parte.  Id,,  358 ;  Pope  v.  Ashley  13 
Id,;  286. 

Although  the  legislature  canifot  take  away  the  right, 
yet  it  may  regulate  it.  This  has  b<  en  done-  by  an  act 
which  declares  •'  that  appeals  shall  be  granted  as  a  mat- 
ter of  right  to  the  Circuit  Court  from  all  final  orders 
and  judgments  of  the  County  Court  in  this  State,^'  and 
which  provides  a  method  of  taking  such  appeal.  Act. 
1883,  p.  49. 

Any  adjudication  that  aftects  a  pecuniary  or  property 
right  may  be  appealed  from ;  as,  for  instance,  an  asses  - 
ment  of  property  for  taxation.  Randle  v,  Williams^  18 
Ark,  328. 

If,  in  any  case  where  the  legislature  has  failed  to  pre- 
scribe the  method  of  taking  an  appeal  from  the  County 
Court,  the  cause  may  be  taken  to  the  Circuit  Court  by 
certiorari. 

Lindsay  v,  Lindley,  20  Ark.  581 ;  Floyd  v.  OUbreath,  27 
K,683; 

On  the  appeal  from  the  County  Court  the  cause  is  tried 
denovo  in  the  Circuit  Court.     Acts  1883,  p.  50,  See,  6. 

As  th*e  right  to  an  appeal  undoubtedly  exists,  it  is  a 
contradiction  of  terms  to  say  that  the  Circuit  Court,  on 
the  appeal,  is  bound  by  the  decision  of  the  court  below. 
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If  the  Circuit  Court  has  jurisdiction  of  the  case  at  all,  it 
must  have  jurisdiction  to  decide  it.  "  W  here  a  Court  has 
jurisdiction,  it  has  a  right  to  decide  any  question  which 
occurs  in  the  cause.^'     Peck  v.  Jennesa^  7  Howard,  624. 

In  our  opinion  the  court  below  wholly  misconceived 
the  decision  made  in  Whittington  ex  partej  34  Ark.y  397. 
In  that  case  it  was  only  decided  that  as  the  act  of  May 
30,  1874,  {Acta  1874,  p.  49)  provided  that  where  the  ma- 
jority of  votes  is  cast  for  license, "  it  shall  be  lawful  for 
the  Board  of  Supervisors  to  grant  licenses,"  it  was  not 
incumbent  on  the  Board  to  grant  licenses  as  a  matter  of 
duty,  when  there  had  been  a  vote  for  license  ;  that  it  is 
still  a  matter  of  discretion  in  the  tribunal,  which  cannot 
be  controlled  by  mandamus. 

I. 

The  act  does  not  give  any  power  to  discriminate  be- 
tween persons  equally  capable  of  receiving  license.  Ac- 
cording to  its  real  meaning,  and  the  construction  placed 
on  it  in  the  Whittington  case,  the  court  has  only  a  discre- 
tion "  to  grant  licenses,"  or  not  to  grant  them.  If  the 
legislature  had  intended  that  the  County  Court  should 
have  the  right  to  grant  favors  to  some  persons,  and  to 
refuse  them  to  others,  not  laboring  under  any  disability, 
certainly  such  an  unusual  intention  would  have  been 
clearly  expressed. 

11. 

We  deny  that  under  our  Constitution  the  legislature 
has  the  power  to  authorize  the  County  Judge  to  distrib- 
ute a  legally  recognized  right  to  pursue  any  particular 
calling  exclusively  among  his  favorites.  The  proposition 
is  at  variance  with  the  most  fundamental  conceptions  of 
our  form  of  government.  The  sale  of  ardent  spirits  may 
be  proscribed ;  but,  if  it  is  legalized,  it  stands  on  the 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  45 

Leon  Levy.    Ex  Parte." 

same  basis  as  any  other  calling,  and  no  monopoly  in  it 
v«n  be  created. 

That  Constitution  says  ;  "  Perpetuities  and  monopo- 
lies are  contrary  to  the  genius  of  a  Republic,  and  shall 
Dot  be  allowed."     Constitution  of  1874,  Art,  11,  Sec.  19. 

"  The  General  Assembly  shall  not  grant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  termSy  shall  not  equally  belong  to  all  citizens. 

Id.,  An.  11,  /Sec,  19. 

A  monopoly  is  defined  as  *'  The  abuse  of  free  commerce, 
by  which  one  or  more  individuals  have  procured  the  ad- 
vantage of  selling  alone  all  the  particular  kind  of  mer- 
chandise. A  monopoly  is  also  an  institution  or  allowance 
by  a  grant  from  the  sovereign  power  of  the  State,  by 
commission,  letters  patent  or  otherwise,  to  any  person 
or  corporation,  by  which  the  exclusive  right  of  buying, 
selling,  making,  working,  or  using  anything  is  given." 

Bouvier^s  Law  Dictionary. 

It  is  obvious  that  the  legislature  could  not  have  granted 
such  an  exclusive  privilege  to  any  eight  persons  in  the 
County  of  Jefferson  ;  it  is  equally  obvious  that  what  the 
legislature  cannot  do  directly,  it  cannot  do  indirectly. 
We  do  not  deny  but  that  the  legislature  might,  for  the 
purpose  of  promoting  temperance,  prescribe  thatthesale 
of  spirits  should  be  made  by  certain  oflBcials  with  a  view 
to  limit  its  use  to  medical  purposes  alone.  But  this  is 
not  a  case  of  that  kind.  The  eight  persons  belonging  to 
the  privileged  class  have  an  unlimited  power  of  sale. 
They  are  simply  carrying  on  a  well  recognized  branch  of 
commerce,  and  other  citizens  are  forbidden  to  interfere 
with  their  traffic,  or  to  exercise  the  privileges  which  they 
enjoj,  not  only  on  the  same  terms,  but  on  any  terms  what- 
ever. The  case  is,  therefore,  one  of  monopoly,  pure  and 
simple,  \»ithout  a  single  mitigating  or  doubtful  feature. 
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See  in  point  25  Conn.  19;  11  Coke  84;  7  Paige  Chy  261; 
16  Wall  102;  46  III.  396;  18  Ohw  St.  293;  Cooley  Const. 
Urn  390;  lb.  391-2-3. 

W.  E.  Hemingwayy  Amicus  Curiae. 

We  submit  that  the  County  Court  had  the  right  to 
license  only  so  many  saloons  as  it  thought  necessary  to 
carry  on  the  trade ;  that  appellant  has  been  restrained 
of  no  liberty  he  previously  had,  and  hindered  in  no  trade; 
that  the  action  of  the  County  Court  has  taken  nothing 
from  any  one;  was  in  derogation  of  no  individual  rights, 
and  not  subject  to  the  objection  of  monopoly. 

The  law  invests  the  County  Court  with  full  discretion 
to  grant  or  refuse  each  application  for  license,  consider- 
ing the  fitness  of  the  traffic  and  of  the  person  to  engage 
in  it,  and  the  demands  and  convenience  of  the  people  in 
the  loclity  in  which  it  is  to  be  conducted. 

The  appetites  of  man  demand  liquor;  experience  dem- 
onstrates that  'tis  best  for  him  and  the  public  that  he  buy 
it  from  a  saloon  regulated  by  law.  Experience  has  fur- 
ther shown  that  the  number  of  saloons  should  not  be 
greater  than  is  necessary  to  supply  the  absolute  demand 
for  drink.  It  should  never  be  exceeded;  what  it  is, 
when  it  would  be  exceeded,  must  be  determined  by  the 
County  Judge  from  his  knowledge  of  the  drinking  habits 
of  the  community,  and  its  demands  upon  the  trade. 

Sec.  5718  Qantea  Dig.;  Acts '74  p.  48;  Ads  1879,  p.  34; 
Acts  1881,  p.  133;  Whittington  Ex  Parte,  34  Ark.,  394-6-7 
Ac;  39  Md.,  524;  5  IredeU,  327 ;  18  B.  Mon.  15;  11  Gratt 
655;  iDuer  618;  1  HUl  655;  8  Mod.  309;  2  Jones  N.  C., 
288. 

Saloons  are  not  permitted  for  the  benefit  of  the  licensee, 
but  for  public  convenience.  24  Peck.  358;  32  Iowa,  249; 
No  one  has  a  right  to  a  license.  34  Arh,  397;  18  -B.  Mon., 
15;  39  Mo.,  524;  18  W'aH,136. 
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As  to  the  power  of  the  legislature  to  passs  the  act  as  a  po- 
lice regulation,  see  11  Otto  819;  Best.  Stat.  Crimes,  See.  ddb; 
16  Wall,  65,102;  18  Wall,  136;  24  Pick,  358;  40  /7id.3l5; 
32  Iowa,  249,  &c. 

Eakin,  J.  Leon  Levy,  uuder  the  Act  of  March  8ih,  1879, 
as  ameDded,  applied  to  the  County  Court  of  .Tefterson  county 
fur  a  license  U»  retail  liquors  in  the  city  of  Pine  Bluff,  ac- 
companying his  petition  with  a  sufficient  bond,  conditioned 
as  required  by  law.  Oo  the  7th  day  of  January  1884,  the 
petition  was  reject(»d,  and  he  appealed  from  the  order  to  the 
Circuit  Court. 

The  matter  was  there  heard  upon  a  motion  to  dismiss  the 
appeal  for  want  of  jurisdiction.  The  court  seems  to  have 
treated  the  appeal  as  a  petition  for  mandamus^  which  it  over- 
ruled and  dismissed.  Levy  took  a  bill  of  exceptions  and 
ap()ealed  here.  • 

The  bill  of  exceptions  contains  a  statement  of  the  facts, 
with  the  motion  for  a  new  trial,  and  the  order  overruling  the 
same. 

It  appeared  that  at  the  last  prece<1ing  general  election,  a 
majority  of  tliC  voters  of  the  county,  and  of  each  ward 
in  Pine  Bluff,  voted  in  favor  of  liqu'»r  licenses;  that 
the  application  of  petitioner  for  a  license  complied  in 
every  resjiect  with  the  law;  that  he  was  himself  ctim- 
petent  to  receive  it,  and  of  good  moral  character ;  and  thnt 
the  hond  was  good  and  sufficient;  that  at  the  same  term  of 
the  County  Court  seventeen  other  citizens  made,  separately, 
similar  applications;  that  the  county  court  granted  the  peti- 
tioLS  of  eight  of  them  and  refused  the  t**n  others,  including 
that  of  appellant;  and  that  those  whose  applications  were  re- 
jected were  citizens  c»f  the  county,  with  as  g(»od  moral  char- 
acter as  those  whose  applications  were  granted. 

Upon  these  facts  the  Circuit  Ji|dge  declared  the  law  to  be : 
"That  under  the  laws  of  this  State,  the  (  ounty  Court  is 
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clothed  with  the  exclusive  jurisdiction  to  grant  or  refuse 
license  for  the^ keeping  of  dram  shops^  or  drinking  saloons; 
and  under  that  discretion,  it  has  the  power  and  authority  to 
grant  to  one  or  niore  applicants  license  to  sell  liquor,  and 
refuse  it  to  all  others;  even  if  those  reiused  are,  in  all  re- 
spects, equal  to  those  to  whom  it  grants  license ;  and  when 
that  discretion  has  been  exercised  by  the  County  Court,  no 
other  court  has  the  power  or  jurisdiction  to  enquire  into  that 
discretion  on  an  appeal  or  otherwise." 

Whereupon  the  court  refused  to  disturb  the  order  of  the 
County  Court, 

It  will  be  observed  that  the  efiect  of  the  declarations  of 
law  upon  which  the  court  acted,  is  simply  a  disclaimer  and 
negation  of  jurisdiction  to  entertain  the  appeal ;  and  does  not 
touch  the  question  of  abuse  or  mistake  in  the  exercise  of 
the  discretion.  In  vie\?  however  of  the  public  importance 
of  the  subject  matter  we  deem  it  expedient  to  consider  all  the 
questions  which  the  attorneys  have  meant  to  make,  and 
which  they  have  considered  as  involved  in  the  appeal. 

The  Act  of  March  8th,  1879  (p.  34  of  Pampt.  Acts),  as 
amended  March  19th,  1881,  after  prohibiting,  generally,  the 
sale  of  liquors  without  license,  authorizes  and  empowers  the 
County  Courts  to  grant  licenses  to  keep  dram  shops,  as  fol- 
lows : 

By  Section  7,  as  amended,  (See  Acts  1881,  p.  132)  it  is 
provided  that  the  question  shall  at  each  general  election  be 
submitted  to  the  people  of  each  county,  as  to  whether  or  not 
licence  shall  be  granted  for  the  sale  of  liquors  for  any  pur- 
pose in  the  county.  By  the  9th  Section,  as  amended,  it  is 
provided  that  if  the  vote  of  the  county  be  not  for  license) 
none  shall  be  granted  in  the  county  until  after  the  next  gener- 
al election.  But  if  the  vote  he  for  license,  "  then  it  shall  be  law- 
ful for  the  County  Court  of  such  county,  to  grant  licenses  for 
the  purposes  aforesaid,  to  persons  of  good  moral  character. 
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over  the  age  of  21  years,  within  any  township,  town,  or  ward 
of  a  city,  in  such  county,  where  the  majority  of  the  vote  has 
been  for  license." 

This  court  has  held  under  a  similar  statute,  (Whittington 
ex  parte  34  Ark.y  39%7)  that  where  the  vote  of  the  township 
or  ward,  may  be  in  favor  of  license,  the  County  Court  is  not 
bonnd  thereby  to  grant  it,  but  may  still  exercise  a  discretion 
in  determining  whether  any  licenses  should  be  granted  in 
the  township  or  ward,  and  who  may  be  fit  subjects  of  the 
grant.  In  determining  these  questions  or  similar  ones,  the 
court  acts  as  a  court,  discharging  the  proper  functions  of  a 
court,  invested  with  police  powers,  and  making  orders  aflfect- 
ing  the  general  good  of  the  citizens,  with  regard  to  their 
local  concerns.  This  is  within  the  ambit  of  their  constitu- 
tional purpose.  It  is  not  like  cases  where  occasional  duties 
of  a  political  or  ministerial  nature  are  imposed  upon  particu- 
lar boards  or  officers.     (See  Oonst.y  1874,  Art  VII,  Sex^.  28.) 

"The  Circuit  Court  shall  exercise  a  superintending  con- 
trol and  appellate  jurisdiction  over  County,''  and  other  des- 
ignated courts,     lb.  Sec.  14. 

By  the  Ist  Section  of  Act  of  Feb.  20th,  1888  (p.  49  Pamph.  j.  appeal: 
Acts)  it  is  provided  that  "  appeals  shall  be  granted  as  a  mat-  ^"^^cSini 
ter  of  right,  to  the  Circuit  Court,  from  all  final  orders  and  "qoor  ii- 
judgments  of  the  County  Courts  in  this  State.''  By  Section 
6  it  is  provided  that  the  Circuit  Court  shall  proceed  to  try 
all  such  appeals  de  novo. 

We  think  it  clear  that  an  appeal  lay  in  this  case  from  the 
County  to  the  Circuit  Court;  and  that  the  Hon.  Circuit 
Judge  erred  in  holding  that  no  other  court  had  power  or  ju- 
risdiction to  enquire  into  the  exercise  of  the  discretion  ot 
the  County  Court  on  appeal ;  and  in  dismissing  the  cause 
for  want  of  jurisdiction. 

It  might  suffice,  in  this  case,  and  it  is  as  far  as  this  court 
ordinarily  goes,  to  remand  the  matter  to  the  Circuit  Court 
4 43 
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with   directions  to  hear  and  determine  the  cause  upon  its 
merits,  considering  whether  or  not  the  County  Court  had 
transcended  or  abused  any  discretion  it  might  have  in  the 
matter.     Yet,  in  view  of  the  public  convenience  we  will  con- 
sider the  merits,  for  the  purpose  of  determining,  once  for  all, 
the  only  remaining  point  in  the  case,  which  is  this  : 
2.  Diflcre-     Assuming  as  settled  that  the  County  Court  had  the  right 
co^urts*  *jj  under  the  popular  vote  to  issue  any  number  of  license**  in  the 
fiquor*^V^J*y — ^^^  *^®  discretion  to  decline  to  issue  any  licenses  at 
cease         ^|j  ^  ^^^^  .^  follow  that  it  had  the  discretion,  or  properly  ex- 
ercised it,  after  accepting  the  privilege  to  issue  liquor  li- 
censes, and  adopting  the  policy  of  doing  so,  to  discriminate 
between  individuals  equally  meritorious  and,  without  appa- 
rent reason  for  the  distinction,  to  grant  license  to  some,  and 
refuse  it  to  others  ? 

This  court  has  held  in  the  case  of  Lowman  ex  parte^  42 
Ark.,  370  that  the  refusal  of  the  Circuit  Court  to  approve  a 
sheriflPs  bond  which  appeared  proper  in  form  and  sufficient  in 
surety,  and  where  upon  the  record  no  reason  appeared,  nor 
was  suggested,  for  the  refusal,  beyond  the  will  of  the  judge, 
or  outside  of  his  private  knowledge,  was  an  abuse  of  his 
sound  judicial  discretion. 

This  proceeds  upon  the  ground  that  when  a  court  refuses 
to  do  an  act  which  is  in  itself  proper  to  be  done,  but  the  do- 
ing of  which,  in  a  particular  instance,  is  in  the  discretion  of 
the  court,  if  the  refusal  afiects  the  rights  or  interests  of  the 
public  or  of  individuals,  it  must  appear  to  have  some  ra- 
tional basis.  If  it  appears  to  be  merely  arbitrary,  it  will  be 
considered  an  abuse. 

There  is  no  vested  right  in  any  one  to  have  a  liquor  li- 
cense, nor  such  public  necessity,  in  his  case,  as  would  bring 
into  play  the  decision  in  Lowman  ex  parte,  regarding  the 
sheriflF's  bond.  The  question  must  be  determined  hj  the 
constitution  and  by  the  intent  of  the  legislature. 
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First,  then,  does  the  construction  of  the  act,  which  con- 
fers this  privilege  of  discrimination  violate  any  of  the  pro- 
visions of  the  constitution  ?  This  question  has  never  been 
before  us.  The  decision  in  Whittington  ex  parte,  34  Ai'k., 
394,  went  meiely  to  the  extent  that  the  County  Court  had 
the  discretion,  notwithstanding  the  vote  of  any  township  or 
ward,  to  refuse  to  grant  any  liquor  licenses  to  any  one  what- 
ever; that  is  to  say,  to  refuse  to  adopt  the  policy  of  granting 
them.  There  is  an  allusion  by  the  Judge  delivering  the 
opinion,  to  a  former  act,  (Gantt'a  Dig.  Sec.  5718)  long  since 
repealed,  which  left  it  in  the  county  court  to  determine  both 
the  fitness  of  the  traffic  and  of  the  persons  to  exercise  it,  and 
a  remark  that  there  is  nothing  to  contravene  this  in  the  act 
then  in  question.  But  this  expression  was  made  with  refer- 
ence to  the  point  before  the  court  in  the  case  then  in  judg- 
ment ;  and  is  to  be  confined  to  that  in  its  application.  That 
point  was  the  discretion  of  the  County  Court  to  refuse  license 
to  any  and  everybody.  The  question  of  discrimination  was 
not  raised.     This  is  a  case  of  first  impression. 

Sec.  ]  9,  Art  II  Const,  of  Ark.,  declares  that  "  Perpetui- 
ties and  monopolies  are  contrary  to  the  genius  of  a  republic 
and  shall  not  be  allowed."  The  monopolies  which  in  Eng- 
land became  so  odious  as  to  excite  general  opposition,  and 
and  infuse  a  detestation  which  has  been  transmitted  to  the 
free  States  of  America,  were  in  the  nature  of  exclusive  priv- 
ileges of  trade,  granted  to  favorites  or  purchasers  from  the 
crown,  for  the  enrichment  of  individuals,  at  the  coat  of  the 
public.  They  were  supported  by  no  considerations  of  public 
good.  They  enabled  a  few  tp  oppress  the  community  by 
nndue  charges  for  goods  or  servitjes.  The  memory,  and  his- 
torical traditions,  of  abuses  resulting  from  this  practice,  has 
left  the  impression  that  they  are  dangerous  to  Liberty,  and 
it  is  this  kind  of  monopoly,  against  which  the  constitutional 
provision  is  directed.     Not  all  the  States  have  felt  this  ap- 
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prehension.  There  is  no  indication  of  it  in  the  Federal  Con- 
stitution. It  has  not  been  most  usual^  I  think^  for  State 
constitutions  to  inhibit  monopolies^  in  governments  whose 
representatives  come  directly  from  the  people,  and  are  re- 
sponsible to  them.  Mr.  Bouvier,  in  his  Law  Dictionary, 
enumerates  only  three  States  in  which  monopolies  were  for- 
bidden by  their  constitutions,  Maryland,  North  Carolina  and 
Tennessee.  He  overlooked  our  state  and  may  have  overlooked 
some  others,  bmt  it  is  quite  apparent  that  a  great  many  of  the 
States  have  not  considered  such  prohibitions  necessary.  It 
is  to  be  regretted  that  the  States  which  have  set  up  the  in- 
hibition, have  not,  with  it,  given  us  some  more  satisfactory 
definition  of  a  monopoly  than  can  de  derived  from  its  literal 
meaning,  the  ^*sole  power  to  sell,''  or  than  can  be  gathered 
trom  the  oppressive  measures  of  the  Tudors  and  Stuarts. 
Evidently,  powers  to  sell,  to  be  exercised  by  some,  and  not 
by  all,  cannot  be  wholly  prohibited,  because  that  would  ex- 
clude the  power  to  sell  under  license.  It  is  no  justification 
of  a  monopoly  that  the  right  has  been  paid  for.  Most  mo- 
nopolies were  doubtless  granted  on  a  quid  pro  quo  basis. 
Even  now,  I  do  not  think  a  manifestand  palpable  monopoly, 
such  as  a  sole  power  to  make  and  import  farm  wagons,  could 
be  sustained  on  the  ground  that  the  beneficiary  had  paid  the 
government  a  compensation.  We  are  left  to  conclude  that 
the  monopolies  meant  were  such  as,  in  England,  had  been 
found  detrimental  and  offensive ;  such  as  were  directed  to 
the  ag(2^randizement  of  the  wealth  of  the  few ;  and  which  to 
that  end,  restrained  the  subject  from  the  exeicise  of  occupa- 
tions, which  otherwise  would  have  been  proper. 

There  are  some  trades  and  occupations  confessedly  danger- 
ous to  the  public,  either  as  to  health,  or  safety,  or  morals. 
Government  has  the  inherent  power  to  regulate  or  prohibit 
them.  It  is  not  presumed  that  constitutions  meant  to  pro- 
hibit this  salutary  exercise  of  power.     The  retail  of  liquors 


Digitized  by  VjOOQ IC 


MAV  TEKM,  1884.  53 

Leon  Levy.    Ex  Parte. 

is  one  of  them.  As  lawful  as  any  other^  when  permitted, 
and  as  fully  entitled  to  piotection^  it  is  nevertheless  in 
questions  of  giving  or  withholding  permission,  considered  as 
dangerous. 

If  the  legislature,  recognizing  this  danger,  had  prohibited 
the  retail  of  liquors  generally,  making  it  unlawful  to  any  one 
to  keep  a  dram  shop,  and  had  at  the  same  time  recognized  a 
certain  public  necessity  or  convenience  to  be  met  by  the  ex- 
btence  of  a  limited  number  of  places  for  such  houses ;  and 
l^  provided  that  the  assent  of  the  people  having  been  first 
obtained,  the  County  Court  might  grant  such  number  of 
licenses  as  it  might  deem  best ;  it  would  be  just  such  a  stat- 
ute as  the  Jefferson  Court  construed  this  to  be.  Although 
private  profits  might  attend  the  privilege,  they  would  not  be 
in  the  contemplation  of  the  law,  nor  within  its  purposes. 
The  intention  of  such  a  law  would  be  the  relaxation  of  a 
general  prohibition  for  the  benefit  of  the  public  in  certain 
localities  upon  the  expression  of  the  desire  of  a  majority  of 
the  inhabitants  of  those  localities,  and  to  do  so  only  to  the 
extent  which  the  proper  local  tribunal  might  deem  best. 
Although  such  a  selection  might  result  in  an  exclusive  power 
to  sell  in  the  hands  of  those  selected,  we  think  it  could  not 
&irly  be  considered  a  monopoly  in  the  sense  of  the  constitu- 
tional prohibition,  but  rather  a  police  regulation  forthe  pub- 
lic good.  This  view  of  a  definition  of  a  monopoly  is  sus- 
tained by  the  court  in  The  Slaughter  House  Gases,  16  Wal-^ 
lace.  See  remarks  of  Mr.  Justice  Miller  on  page  65,  which 
are  addressed  to  this  point. 

If  the  construction  of  the  act  adopted  by  the  County 
Court  gives  it  an  unconstitutional  effect,  it  must,  we 
think,  result  from  some  other  clause.  There  is  another 
which  appellant  relies  on  with  much  confidence,  and 
which  we  confess,  presents  greater  difliculty. 

Sec.  18  of  same  article  provides  that  "  The  General  As- 
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flembly  shall  not  grant  to  any  citizen  nor  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens." 

It  must  be  conceded  that  the  legislature  could  not  em- 
power the  County  Courts  to  do  that,  which  the  Constitu- 
tion prohibits  the  legislature  from  effecting.  Of  course 
there  are  things  which,  on  account  of  jurisdiction,  must 
be  done  by  some  special  court,  like  the  probate  of  a  will, 
or  the  appointment  of  a  guardian,  and  which  the  legis- 
lature could  not  do  directly;  and  in  such  cases,  an  inhi- 
bition against  the  legislature  would  not  necessarily  affect 
the  court.  But  where  a  policy  is  forbidden  it  affects  all 
branches  of  government,  and  this  clause  must  be  taken 
to  forbid  not  only  an  act  of  the  legislature,  but  any  au- 
thorization whatever  by  the  legislature.  In  other  words, 
if  this  power  of  selection,  and  of  limiting  the  number  of 
dram  shops,  be,  in  its  effects,  in  the  constitutional  sense, 
a  grant  to  some  citizens,  of  privileges  or  immunities,  de- 
nied to  other  citizens  upon  the  same  terms,  then  the 
County  Court  has  misconstrued  the  act,  and  given  it  a 
meaning  which  arrays  it  against  the  constitution. 

A  privilege  (privilegium  in  the  old  law)  is  quite  a  differ- 
ent thing  from  a  monopoly.  It  is,  according  to  Burrell, 
some  peculiar  right  or  favor  granted  by  law  contrary  to 
the  general  rule — an  exemption  or  immunity  from  some 
general  duty  or  burden — a  right  peculiar  to  some  individu- 
al or  body — a  personal  benefit  or  favor.  (See  Bur.  Law  Die. 
in  verb).     An  immunity  is  much  the  same.     {lb.  in  verb,) 

Where  the  retailing  of  liquors  is  prohibited  by  the  gen- 
eral law,  and  some  persons  may  sell  it,  obtaining  license 
therefor,  and  be  exempt  from  prosecution,  it  is  diflicult 
to  distinguish  that  from  a  privilege  or  immunity.  It  is 
expressly  held  to  be  a  privilege  in  Austin  v.  State,  10  3Io., 
591,  although  no  such  constitutional  provision  as  the  one 
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under  discussion,  was  then  urged.  If  it  be  such,  it  fol- 
lows, here,  that  if  granted  to  one  it  must  be  granted  to 
all  others  upon  the  same  terms.  That  is  to  say,  those 
who  make  application,  tender  the  license  fee  and  bond, 
propose  to  sell  in  the  township  and  ward,  and  as  to  whom 
there  can  be  shown  no  unfitness  as  to  moral  character  or 
otherwise.  In  other  words,  it  would  seem  plainly  to  pre- 
clude the  County  Court  from  making  any  arbitrary  dis- 
crimination.    Yet  the  authorities  are  conflicting. 

In  Illinois  it  is  settled  that  such  discriminations  cannot 
be  made.  In  City  of  East  St.  Louis  v.  Wehrung^  46  ///., 
392,  it  was  held  that  the  court  could  not  discriminate  be- 
tween persons,  charging  some  a  higher  rate  of  license 
than  others,  exercising  the  same  calAng,  under  the  same 
circumstances,  and  with  equal  facilities  for  profit,  al- 
though an  ordinance  of  a  city  might  discriminate  between 
localities.  A  discrimination  as  to  persons,  without  rea- 
sons, was  considered  an  abuse  of  discretion. 

A  late  case,  Zanone  v.  Mound  dty,  103  Ill.y  562,  is  one 
very  much  like  this.  A  city  ordinance  provided  for  the 
issuance  of  dram  shop  license  upon  certain  conditions. 
Zanoui  brought  himself  within  the  conditions,  yet  was 
refused  license.  He  applied  for  a  mandamus,  and  showed 
as  is  done  here,  that  he  was  in  every  respect  a  suitable 
person,  and  that  licenses  had  been  issued  to  others.  The 
defendants,  the  municipal  authorities,  as  in  this  case, 
showed  no  excuse,  justification  or  explanation  of  their 
action.  The  court  conceded  that  the  authorities  might 
exercise  a  sound  discretion,  and  refuse  a  license  to  unfit 
persons,  but  could  not  exercise  an  arbitrary  discrimina- 
tion. The  mandamus  was  ordered.  The  court  says 
that,  "  Equality  before  the  law  is  a  fundamental  principle 
of  our  institutions,  and  no  reason  is  perceived  why  ap- 
plicants for  a  license  to  keep  a  dram  shop,  who  are  suit-» 
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able  persons  to  be  licensed,  should  not  stand  on  an  equal- 
ity before  the  law.  Captious  discriminations  among  men 
of  that  trade,  are  as  obnoxious  as  would  be  such  discrim- 
inations in  regard  to  other  trades."  The  court  concluded 
also  that  the  city  authorities  might  limit  the  number  of 
dram  shop  keepers  to  be  licensed,  but  said  that  in  such 
case  to  avoid  favoritism  and  monopoly  some  provision  should 
be  made  for  a  fair  competition.  ITie  People  v.  Villoge  of 
Crotty^  93  III.,  180,  is  cited  as  sustaining  this  view  of  the 
law ;  although,  on  its  own  grounds,  the  mandamus,  in 
that  case,  was  refused. 

The  case  of  Zanone  v.  Mound  City^  aupraj  was  decided 
by  a  divided  court,  there  being  three  dissenting  mem- 
bers. Yet  in  connection  with  the  cases  cited,  it  may  be 
considered  as  settling  the  law  in  Illinois,  that  such  arbi- 
trary discriminations  are  not  valid. 

In  Kentucky,  although  no  similar  constitutional  restric- 
tion concerning  equality  of  privileges  and  immunities 
was  discussed,  yet  in  the  cases  of  the  Oity  of  Louisville  v. 
Divers  Parties,  IS  B.  Monroe,  p.  15,  it  was  held,  on  general 
principles,  that  a  discretion  in  a  County  Court  to  grant 
or  refuse  liquor  licenses  was  not  an  arbitrary  one,  but 
would  be  controlled.  It  was  held  that  there  might  be  a 
general  refusal  of  every  one,  without  any  question  of  rea- 
son, just  as  we  have  held  here;  and  the  City  Council 
might  decide  how  many  taverns  licensed  to  sell  liquor  were 
required  in  the  city.  This  is  an  authority,  certainly, 
against  an  unlimited  and  arbitrary  discretion,  such  as 
the  courts  may  not  control. 

The  courts  in  North  Carolina  have  taken  about  the 
same  view  of  the  general  question  of  discretion,  which 
has  obtained  in  Kentucky.  Judge  Ruffin  in  5  Iredell  327, 
says  :  that  the  County  Courts  are  not  compelled  to  issue 
licenses  to  every  qualified  candidate,  but  that  the  partic- 
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ular  licenee  is  within  the  sound  legal  discretion  of  the 
court,  holding,  however,  that  the  reasons  for  the  refusal 
should  appear.  AWy  OenH  v.  JiMtices  of  OuUford,  {vJ}i 
9upra. 

In  other  words,  the  power  to  give  or  refuse  is  held  not 
to  be  absolute.  The  learned  Chief  Justice  quotes,  ap- 
proviugly,  the  case  of  Young  v.  FUts  in  1st  Burrows,  556, 
which  arose  under  the  act  of  5  and  6  Ed.  6.,  prohibiting 
ale  houses  without  a  license  from  two  Justices  of  the 
Peace.  Lord  Mansfield  said :  "  It  must  not  be  permit- 
ted to  them  to  exercise  an  arbitrary  and  uncontrolled 
power  over  the  rights  of  the  people ;  that  if  they  had  no 
reasonable  objection  against  the  applicant  they  ought toli^ 
cense  him,  and  if  they  had  they  ought  to  give  itJ'  This  is 
very  hard  common  sense,  to  say  the  least  of  it,  and  is  inde- 
pendent of  constitutional  restrictions. 

In  Missouri  the  courts  seem  to  tavor  the  arbitrary 
power  of  discrimination.  State  ex  Rel.  v.  Holt  Co.,  89  Mo. 
524.  The  matter  there  is  not  put  upon  constitutional 
grounds,  and  the  court  refers  to  Austifi  v.  State  in  10  ifo., 
which  treats  a  license  as  a  privilege. 

The  courts  of  Virginia  have  reached  the  conclusion 
that  the  discretion  of  the  County  Courts  in  giving  or  re- 
fusing license  in  a  particular  case  cannot  be  controlled 
by  any  revisory  process,  but  refuse  to  declare  that  they 
have  an  arbitrary  discretion,  which  they  can  exercise  at 
pleasure  without  responsibility.  The  control  in  this  State 
is  given  by  appeal,  and  the  authority  of  the  Virginia 
cases  seems  scarcely  applicable,  upon  the  main  point  now 
discussed,  although  they  had  in  their  constitution  a 
clause  to  the  eflFect  that  "  no  man  or  set  of  men,  are  enti- 
tled to  exclusive  or  separate  emoluments  or  privileges." 
The  court,  however,  has  not  seemed  to  rely  upon  this 
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clause  in  the  case  which  seems  to  have  settled  the  prac- 
tice in  that  state.     Yeager  ex  partem  11  Grattan  674. 

In  the  case  of  the  Commonwealth  v.  Blackington,  24  Pick- 
eringy  352,  the  Supreme  Court  of  Massachusetts  held  di- 
rectly, that  a  law  giving  to  County  Commissioners  the 
right,  at  their  option,  to  license  as  many  persons  as  they 
should  think  good  for  the  public,  was  not  in  conflict  with 
the  clause  of  their  Bill  of  Rights,  which  is  as  follows: 
"  No  man,  nor  corporation,  or  association  of  men,  have 
any  other  title  to  obtain  advantages,  or  particular  and 
exclusive  privileges  distinct  from  those  of  the  community, 
than  what  rises  from  the  consideration  of  services  ren- 
dered to  the  public."  The  court  said  they  might  put  the 
decision  on  the  ground  that  the  law  required  of  licensed 
persons,  some  burdens  for  the  accommodation  of  the 
public,  for  which  the  exclusive  privilege  might  be  perhaps 
a  consideration,  as  in  case  of  ferries;  but  preferred  to 
put  the  decision  on  the  broader  ground  that  the  privi- 
lege was  not  conferred  as  a  privilege  to  the  vendor,  or 
with  a  view  to  give  him  an  exclusive  right.  That  the 
exclusive  right  is  collateral  to  the  peace  and  good  order, 
and  security  and  morals  of  the  community — and  that 
when  these  are  the  obvious  purposes  of  a  law,  and  the  ex- 
clusive privilege  the  means,  the  Constitution  is  not  vio- 
lated. 

The  reasoning  is  not  very  satisfactory,  nor  easily 
grasped.  What  shall  be  the  exact  limit  to  which  ex- 
clusive privileges  may  extend,  if  they  be  good  in  some 
cases  and  not  in  others?  The  jurisprudence  of  Massa- 
chusetts has  its  roots  in  a  time  when  the  worthy  fore- 
fathers of  the  generation  rendering  this  opinion,  were 
extrelnely  careful  to  fortify  against  all  arbitrary  powers 
and  abuses  of  the  crown, and  at  the  same  time  very  prone  to 
hold  up  the  bauds  of  their  own  home  rulers  in  the  col- 
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ony,  in  very  arbitrary  meaBures  to  coerce  good  conduct 
at  home.  The  same  principles  were  not  always  easily 
adjusted  for  both  purposes.  So  far  as  it  goes,  however, 
and  the  court  of  Massachusetts  goes  far,  as  authority,  it 
sustains  the  action  of  the  County  Court. 

In  the  case  of  Blair  et  al  v.  Kilpatrick,  40  Ind.,  815,  it 
was  held  that  a  similar  provision  of  the  Constitution  had 
no  reference  to  liquor  lincenses.  In  that  case  the  dis- 
tinction made  by  the  law,  was  between  males  and  fe- 
males, and  to  that,  it  is  obvious  the  constitutional  provis- 
ion would  not  apply.  It  is  intimated,  however,  that  if 
a  distinction,  as  to  this  privilege,  should  be  attempted 
between  a  white  man  and  a  black  one,  it  might  alter  the 
case. 

It  has  been  held  in  Georgia  that  the  court,  under  their 
law,  which  in  terms,  however,  is  more  mandatory  than 
ours,  has  no  right  to  withhold  license  from  any  one  ap- 
plying and  bringing  himself  within  the  requirements  of 
the  law.    Siaie  v.  Justices  of  Morgan  Co.y  15  Ga,,  408. 

In  Nebraska  it  seems  to  be  held  that  courts  have  un- 
limited and  uncontrolled  discretion  as  to  each  license  ap- 
plied for,  but  no  constitutional  question  was  made.  State 
V.  Cass  Co.  Commr'sy  12  Nebraska  54.  None  could  have 
been  well  made,  as  their  constitution  prohibits  only  irre- 
vocable grants  of  privileges  and  immunities. 

So  in  Connecticut  where  a  like  discretion  has  been  up- 
held {Batters  v.  Co.  Comr'Sy49  Cbn.,  479.)  no  constitutional 
question  was  made,  as  their  constitution  seems  only  to 
prohibit  hereditary  privileges. 

In  Mayor  ^c,  of  Hudson  v.  Thome,  7  Paige  Chancery 
Rep.y  261,  Chancellor  Walworth,  upon  equitable  princi- 
ples, held  a  city  by-law  to  be  unreasonable,  and  conse- 
qaently  void,  which  would  permit  one  person  to  carry  on 
a  dangerous   business,  and  prohibit  another  who  has  an 
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equal  right,  from  pursuing  the  same  business.  This 
principle  seems  directly  applicable  to  the  case  now  in 
judgment,  since  the  multiplication  of  dangers  is  the  only 
plausible  ground  upon  which  the  County  Judge  could 
base  a  refusal  of  a  portion  of  the  applicants. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations, 
lays  it  down  as  a  maxim  of  constitutional  law,  by  which 
all  enactments,  and  we  may  add,  constructions  of  enact- 
ments, are  to  be  tested ;  that  those  who  make  the  laws 
"  are  to  govern  by  promulgated,  established  laws,  not  to 
be  varied  in  particular  cases,  but  to  have  one  rule  for 
rich  and  poor,  for  the  favorite  at  court  and  the  countryman 
at  the  plough" — quoting  from  Locke  on  Civil  Govern- 
ment Sec.  142  (See  Cooley^a  Const.  Lim.y  Mar.  p.  392.) 

In  Lewis  v.  Webb^  8  Me.,  326,  this  principle  is  thor- 
oughly recognized.  The  court  say  "  On  principle  it  can 
never  be  within  the  bounds  of  legitimate  legislation  to 
enact  a  special  law  or  pass  a  resolve  dispensing  with  the 
general  law  in  a  particular  case,  and  granting  a  privilege 
and  indulgence  to  one  man  by  way  of  exemption  from 
the  operation  and  effect  of  such  general  law,  leaving  all 
other  persons  under  its  operation.  Such  a  law  is  neither 
just  nor  reasonable  in  its  consequences.  It  is  our  boast 
that  we  live  under  a  government  of  laws  and  not  of  men, 
but  this  can  hardly  be  deemed  a  blessing  unless  those 
laws  have  for  their  immovable  basis  the  great  principles 
of  constitutional  equality." 

The  Honorable  Judges  of  the  County  and  Circuit  Court 
of  Jefferson  County,  and  the  attorneys  in  this  case,  have 
manifested  a  spirit  of  candor  which  is  commendable,  and 
which  evinces  an  earnest  desire  to  be  thoroughly  advised 
ol  the  proper  practice.  They  have  discarded  all  techni- 
cal advantages,  but  have  been  careful  to  present  to  the 
courts  in  succession  the  naked  question,  whether  or  not 
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the  Coanty  Court,  under  the  law,  can  without  any  reason 
assigned,  at  its  own  option,  grant  licenses  to  some  citi- 
zens, and  refuse  them  to  others  in  every  respect  as  well 
qualified  to  receive  them,  and  standing  before  the  Court 
in  all  respects  in  the  same  light.  We  have  endeavored 
to  meet  the  question  in  the  same  spirit,  and  to  settle  it 
for  the  whole  State,  have  gone  somewhat  beyond  what 
the  case  requires. 

Upon  a  review  of  all  the  conflicting  and  modified 
views,  which  have  been  expressed  by  the  courts,  a  major- 
ity of  the  court  determine  : 

That  any  construction  of  law  which  gives  to  the  Coun- 
ty Court  the  power,  arbitrarily  to  grant  licenses  to  some 
individuals,  and  refuse  them  to  others  in  the  same  town- 
ship or  ward,  equally  as  competent  and  as  worthy,  and 
without  any  cause  assigned,  is  contrary  to  the  spirit  of 
our  government  and  in  hostility  to  the  declarations  of 
our  Bill  of  Rights,  and  a  misapprehension  of  legislative 
intent. 

We  think  the  discretion  of  the  County  Court  extends 
to  determining  whither  or  not  any  license  at  all  shall  be 
issued  in  any  particular  township  or  ward,  after  that  dis- 
cretion may  have  been  conferred  by  the  vote  of  said  town- 
ship or  ward,  and  by  the  vote  of  the  county.  But,  hav- 
ing adopted  the  policy  by  issuing  any  license,  it  has  no 
further  discretion  in  a  particular  case,  than  to  determine 
whether  the  applicant  has  complied  with  all  the  require- 
ments of  the  law,  and  is  of  good  moral  character,  and, 
we  think,  upon  refusal,  the  grounds  of  the  objection 
should  be  shown,  that  it  may  be  seen  whether  or  not  the 
court  has  exercised  a  sound  legal  discretion  in  the  matter. 

In  coming  to  this  conclusion  we  have  carefully  weighed, 
on  one  hand,  the  evils  likely  to  ensue  upon  a  multiplicity 
of  licenses.     We  incline  to  think  a  few  dram  shops  in  any 
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locality,  although  not  perhaps  as  great  a  nuisance  aa 
many,  would  be  quite  as  pregnant  with  evils  to  the 
morals  of  the  community,  as  many.  The  actual  supply 
of  intoxicating  drinks  would  be,  in  each  case,  about  the 
same,  and  quite  as  easily  accessible. 

Upon  the  other  hand  we  have  considered  the  true 
spirit  of  our  free  government  as  to  the  absolute  equality 
of  citizens,  the  meaning  of  our  provision  against  exclusive 
privileges,  the  dissatisfactionlikely  to  ensue  from  ground- 
less discriminations,  and  the  danger  of  corruption  which 
may  grow  out  of  favoritism,  and  the  temptation  to  undue 
inflences  to  secure  the  privilege.  Nothing  of  the  sort  in 
revealed  by  this  transcript.  The  County  Judge,  as  shown 
by  the  nature  of  these  proceedings,  has  been  concien- 
tionsly  desirous  of  being  advised  as  to  his  duty.  But 
shocking  corruptions  may  grow  out  of  the  practice  of  an 
uncontrolled  discrimination. 

This  cause  must  be  remanded  to  the  Circuit  Court  to 
be  heard  de  novo  upon  the  appeal,  and  to  be  decided  in 
accordance  with  the  principles  herein  announced. 

Hon.  E.  H.  English,  C.  J.,  dissenting. 


i^^i  Willeford  et  al  v.  State  Ex.  Rel.,  &c. 

\  73    eoi 

1.  Mandamus:    When  proper  remedy. 

Mandamus  is  an  appropriate  remedy  where  a  public  officer  is 
called  upon  to  perform  a  plain  and  specific  public  duty  positively 
required  by  law,  calling  for  the  exercise  of  no  discretion  or  offi- 
cial judgment. 

2.  Elections  ;  Duty  of  canvassing  boards. 

The  duties  of  eanvasHing  boards  are  purely  ministerial.  They  have 
no  judicial  functions  and  no  discretionary  power  to  go  behind 
the  returns  for  any  purpose. 
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3,  Same;  Manner  of  conducting  elections  i  Statute  directory. 

The  board  of  canvassers  can  not  reject  a  poll-book  on  account  of 
its  being  transmitted  to  the  clerk  through  one  not  an  elective 
officer.  Statutes  concerning  the  manner  of  conducting  elections 
are  directory,  unless  a  non-compliance  is  expressly  declared  to 
be  fotal  to  the  validity  of  the  election,  or  will  ohauge  or  make 
doubtful  the  result 

4.  Election  op  County  Seat  ;  Jurisdiction  of  Chancery :  of  County 

Court:  Appeal. 
Chancery  has  no  power  to  restrain  the  counting  of  votes  in  a 
County  seat  election,  for  fraud  or  illegality.  The  jurisdiction  is 
in  the  County  Court  to  purge  the  polls  of  fraudulent  and  illegal 
votes,  as  an  incident  to  it^  exclusive  jurisdiction  over  all  matters 
pertaining  to  the  local  concerns  of  the  county ;  and  ftom  its  de- 
cision any  person  aggrieved  may  appeal  to  the  circuit  court. 

5     Injunction:  Issued  without  authority  void, 
A  writ  of  injunction  issued  in  a  matter  over  which  the  court  has  no 
jurisdiction  is  void,  and  no  one  is  bound  to  obey  it. 

APPEAL  from  Prairie  Circuit  Court. 
Hon.  M.  T.  Saunders,  Circuit  Judge. 


/.  E.  Gatewood  and  8.  P.  Hughes  for  appellants. 

Poll  books  must  be  returned  by  judge  of  election.  Sees. 
41,42, 43,  Ac,  Acts  1875,  p.  100.  The  statute  is  mandatory, 
McCrary  on  Elections,  Sees.  199-200. 

The  board  of  canvassers  may  determine  whether  what 
purports  to  be,  are  the  returns,  lb,,  Sec.  82.  Proof  of  gen- 
uineness of  returns  transmitted  through  private  and  uuau- 
thorized  channels.  lb.,  Sees,  160,  441-2-3.  In  determin- 
iDg  whether  returns  are  genuine  and  ought  to  be  opened  and 
compared,  canvassing  boards  act  in  a  jwcwi  judicial  character, 
and  are  not  to  be  controlled  by  mandamus.  76.,  Sees.  331, 
333;  SKans.68. 

If  there  is  no  mode  for  contesting  an  election  for  remov- 
ing a  county  seat,  then  there  is  no  remedy  at  law  against  the 
85  fraudulent  votes  cast  at  Hazen,  and  injunction  was  proper. 
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There  is  no  mode  of  contesting  such  an  election,  and  in  all 
cases  where  it  has  been  held  equity  would  not  restrain  the 
count  of  a  vote,  there  was  a  remedy  at  law.  McQ'ary,  Sees, 
220,340,318,819;  41  Pa.  St.,  396;  17  Ohio  St.Rmkv. 
Weddle;  14  Ohio  St.  315;  Moaely  v.  Mack  30  ArL,  485. 

Where  no  contest  is  provided  for,'inj unction  is  the  remedy. 
48  111,  263;  77  lb.,  485.  See  election  laws  1875,  Acts  1875 
p.  107,  Sees.  76-7,  71  p.  106  andp.  83  Act  1883,  prescribing 
mofles  of  contests  for  oflBcers.  Also  Story  Eq.,  Sees.  26,  27  and 
83 ;  High  on  Inj.  801. 

See  also  High  on  Ext.  Rem.  Sees.  32,  42,  43. 

Appellants  bound  to  obey  the  injunction  whether  right- 
fully or  wrongfully  issued.  High  Ext.  Rem.,  Sec.  852,  1st 
Ed.    lb.  Sees.  847-9,  32,  &c. 

Geo.  Sibly  and  Clark  &  Williams  for  appellee. 

To  count  the  votes  as  returned  was  the  plain  duty  of  the 
canvassing  board.  It  was  a  plain  ministerial  duty  to  per- 
form, merely  to  count  the  votes  as  returned  and  certify  to 
the  County  court,  which,  alone,  possessed  exclusive  jnri9dict\on 
to  hear  and  determine  all  questions  of  fraud,  illegality  or  ir- 
regularity. The  canvassers  had  no  authority  to  throw  out 
or  refuse  to  count  anything,  and  mandamus  was  the  proper 
remedy.  Patton  v.  Coates,  41  Ark.,  — ;  26  Ark.,  100.  The 
injunction  was  no  defense,  as  the  court  had  no  jurisdiction  to 
award  the  injunction,  and  it  was  void.  High  on  Inj.  See. 
1250,  1257;  MeOrarylon  Elections,  See.  220,  318,  340;  15 
Kans.  500 ;  5  Oi-egon,  427. 

The  County  Court  heis' exclusive  jurisdiction.  Const.  Art. 
7,  Sec.  28,  and  the  County  Court  must  devise  the  machinery 
to  carry  it  into  eflft^ct.  The  removal  of  a  County  seat  is 
clearly  a  local  concern  of  the  county.  Under  the  present 
Constitution  giving  County  Courts  exclusive  juriBdiciion,  the 
County  Court  must  first  act  before  equity  can  interfere  for 
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fmud.    The  remedy  was  clearly  by  contest  in  the  County 
Court.     17  Ohio  271. 

Cite  further  16  Waff,  203;  McOrary  on  Elections^  Sec. 
81-2-4,145,166. 

Smith,  J.  Pursuant  to  an  order  of  the  County  Court,  an 
election  was  held  in  Prairie  County  on  the  15th  of  February 
1883,  to  determine  whether  the  county  seat  should  be  re- 
moved from  Des  Arc  to  Hazen.  Returns  were  made  to  the 
Circuit  Clerk,  who  is  ex  officio  clerk  of  the  County  Court, 
and  he  called  in  two  justices  of  the  peace  to  assist  him  in  can- 
vassing the  vote.  Before  the  canvassers  had  performed  their 
duties,  a  bill  in  equity  was  filed  by  the  citizens  of  Des  Arc 
and  a  temporary  injunction  was  granted  by  the  County  Judge, 
restraining  them  from  opening  and  counting  the  poll-books 
of  the  townships  of  Carlisle,  Tyler  and  Belcher,  and  from 
counting  more  than  180  of  the  265  votes  that  were  cast  in 
Hazen  township. 

It  was  alleged  that  the  returns  from  the  three  town- 
ships first  above  named  were  transmitted  to  the  clerk 
through  persons  who  were  not  election  officers;  but 
there  was  no  suggestion  that  the  returns  had  been  tampered 
with.  It  was  also  alleged  that  85  illegal  and  fraudulent 
votes  had  been  polled  in  Hazen.  Pending  this  injunction 
sait,  a  petition  was  filed  by  certain  citizens  and  tax-payers 
of  the  county,  for  a  writ  of  mandamus  to  compel  the  clerk 
and  his  associates  to  proceed  with  the  count  of  the  votes  of 
all  the  townships  as  returned  to  them,  and  to  certify  the  re- 
salt  to  the  County  Court  to  the  end  that  it  might  be  deter- 
mined whether  the  proposition  for  removal  had  been  carried 
or  rejected.  The  clerk  and  justices  responded  that  they  had 
been  enjoined,  and  set  up  the  above  mentioned  frauds  and 
irregularities.  Before  the  cause  came  on  for  hearing,  the 
Chancellor  bad  di&holved  the  injuction  against  canvassing  the 
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returns  from  Carlisle,  Tyler  and  Belcher,  retaining  the  bill, 
however,  to  inquire  into  the  85  alleged  fraudulent  votes  in 
Hazen.     So  a  peremptory   mandamus  was  awarded  against 
the  clerk  and  justices  to  proceed  with  their  duties  under  the 
law,  as  to  the  three  townships  whose  returns  had  been  irreg- 
ularly transmitted  to  the  clerk,  but  the  writ  was  denied  as 
to  the  returns  from  Hazen.     From  this  judgment  both  the 
relators  and  the  defendants  have  appealed. 
1.  manda-     Mandamus  is  an  appropriate  remedy  where  a  public  officer 
proiwreL-  is  called  to  perform  a  plain  and  specific  public  duty,  positively 
^^'  required  by  law,  calling  for  the  use  of  no  discretion,  nor 

the  exercise  of  official  judgment.     State  ex  rel.  Ins.  Co.  v. 
Moore;  42  Ohio  St.;  Howard  v.  McDiarmid,  26  Ark.^  100; 
MoOrary  on  Elections,  Seo.  331. 
2.    Can-     Now  the  duties  of  canvassing  boards  are  purely  ministe- 
B^RDsf  ^  rial.     They  are  not  invested  with  judicial  functions  and  they 

Their  duties  ^ 

have  no  discretionary  power  to  go  behind  the  returns  for  any 
purpose.     McOrary  on  Elections,  Sees.  8 Ho  85  and  causes  cited. 
Coates  V.  Patton,  41  Ark.,  111. 
8.   Maw-     It  is  true.  Sec.  4  of  the  Act  of  March  2,  1875,  for  the  lo- 

N  KR         OP  , 

coNDu^cT- eating  and  changing  of  county  seats  directs  that  the  poll- 

"uiSte  di-  books  be  conveyed  to  the  clerk  by  one  of  the  election  officers 

'^^^^'     to  be  designated  by  the  judges  of  election.     And  there  is  a 

similar  provision  in  the  general  election  laws  (Sec.  42  of  Act 

of  January  23, 1875).     But  statutes  concerning  the  manner 

of  conducting  elections  are  directory,  unless  a  non-compliance 

is  expressly  declared  to  be  fatal  to  the  validity  of  the  election 

or  will  change  or  render  doubtful  the  result.     McCrai'y  on 

Elections  Sec.  200. 

4.  Election     Upou  the  cross-appcal  of  the  relators:  Chancery  has  ordi- 

spat:         narily  no  jurisdiction  of  the  merits  of  a  contested  election. 

Jurisdiction 

°()f  c°?n7'  ^<^Cfrary  on  Elections,  Sees.  220,  318,  340 ;  Dick^  v.  Rudd, 
^I?pIIl^78  Jtf.  261;  Peek  v.  Weddell,  17   Ohio  St.,  271;  Sanders  v. 
Metcalf,  1  Tenn.  Ch'y  419. 
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Oar  constituiioD  provides,  however,  that  "  no  county  seat 
ehall  be  established  or  changed  without  the  consent  of  a  ma- 
jority of  the  qualified  voters  of  the  county."  Art  XIII, 
Sec.  3.  And  the  legislature  has  provided  no  mode  for  con- 
testing a  county  seat  election.  Under  such  circumstances 
and  to  protect  the  rights  of  the  majority  intended  to  be  se- 
cured to  them  by  the  fundamental  law,  it  was  held  in,  Borenv. 
Smith,  47  J«.,  482 ;  and  People  v.  Wurt  48  Jd.,  263,  that  a 
court  of  equity  must  take  jurisdiction  of  a  bill  impeaching 
the  election  for  iPegality  in  holding  it,  or  unfairness  in  the 
conduct  of  it.  But  the  Reports  will  be  searched  in  vain  for 
a  precedent  where  the  court  has  interfered,  collaterally  and 
before  the  result  has  been  declared,  to  restrain  the  officers 
of  election  from  counting  illegal  votes. 

By  Section  28  of  Art.  VII,  Constitution  of  1874,  exclusive 
original  jurisdiction  is  vested  in  the  County  Court  in  all 
matters  pertaining  to  the  local  concerns  of  the  county.  And 
the  removal  of  a  county  seat  is  a  matter  of  local  concern. 
Blackburn  ex  parte,  5  Ark.,  21  ;  Russell  t?.  Jacoway  33  Idr, 
191.  We  do  not  forget  that  in  Maxey  v.  Mack,  30  Ark., 
472,  this  court  decided  that  the  Board  of  Supervisors  had 
no  implied  power  to  enquire  into  the  regularity  and  fairness 
of  sach  an  election.  But  that  election  took  place  when  the 
constitution  of  1868  was  in  force.  And  under  it,  the  juris- 
diction, powers  and  even  existence  of  the  courts  inferior  to 
the  Circuit  Courts,  depended  upon  the  legislative  will. 

And  the  Act  of  May  23,  1874,  providing  the  mode  of 
changing  the  county  seat  of  Clayton  County,  had  purposely 
passed  over  the  Board  of  Supervisors  and  had  directed  the 
returns  to  be  made  to  the  supervisors  of  the  election  for  a 
conRtitutional  convention. 

The  County  Court  has  the  authority  then  to  determine  in 
the  first  instance  where  the  county  seat  is,  and  whether  the 
oonditions  have  arisen  upon  which  a  removal  is  required. 
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This  may  incidentally  involve  the  question,  whether  the  vote 
has  been  fairly  taken  and  the  necessity,  if  fraud  has  super- 
vened, to  purge  the  polls.  A  revision  of  its  action  may  then 
be  had  upon  the  appeal  of  any  person  aggrieved,  to  the  Cir- 
cuit Conrt.  Constitution  o/1874.  Art.  Vlly  Sec.  33;  Act  of 
FeVy  20, 1888,  Sec.  1 ;  Vamer  v.  Simmons,  33  Ark.,  212. 
tioM°wit£  ^^  tollows  that  the  Prairie  Circuit  Court  had  no  power  to 
diicuon  Tow  restrain  by  injunction  a  board  of  canvassers  from  canvassing 
the  returns  of  the  election;  that  the  temporary  injunction, 
having  been  awarded  in  a  matter  where  the  court  could  not 
under  any  circumstances,  hear,  determine  and  decree  in  refer- 
ence to  such  matter,  was  void  and  could  not  legally  operate 
on  any  one,  nor  could  anybody  be  punished  for  disobeying 
it ;  and  the  response  to  the  petition  for  mandamus  disclosed 
no  sufficient  reason  why  the  writ  should  not  go. 

The  judgment  below,  in  so  far  as  it  awards  the  peremptory 
writ  to  the  canvassers  to  count  the  vote  from  Carlisle,  Tyler 
and  Belcher  is  affirmed,  but  in  so  far  as  it  refused  to  compel 
them  to  count  all  the  votes  that  were  returned  to  them  as 
oast  at  Hazen,  it  is  reversed.  And  the  cause  is  remanded 
with  directions  to  issue  the  writ. 


State  of  Arkansas  v.  Nunnelly. 


1.    Criminal  Law  :    Selling  Liquor  :    Former  conviction^  when  a 
defense, 

A  former  conviction  is  a  bar  to  any  ofiense  of  which  the  defend- 
ant might  have  been  convicted  under  the  indictment  and  proof 
in  the  first  case.  And  bo  when  a  defendant  has  been  con- 
victed under  a  valid  indictment  for  unlawfully  selling  liquor, 
and  under  proof  of  several  difl'erent  sales  in  a  given  time,  and 
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the  State  made  no  election  as  to  which  it  would  prosecute,  the 
conviction  is  a  bar  to  a  subsequent  indictment  for  any  sale  to 
the  same  party  within  the  same  time. 


ERROR  to  Franklin  Circuit  Court, 
Hon.  H.  Mathes,  Special  Judge. 

C.  B.  Moore,  Attorney  Generaly  for  the  State : 
It  was  error  to  instruct  the  jury  that  although  the  defend- 
ant might  be  guilty  of  several  distinct  sales  of  liquor,  yet,  if 
they  found  that  each  of  said  sales  had  been  put  in  evidence 
upon  a  former  trial,  without  any  election  by  the  State  as  to 
which  offense  it  would  rely  on,  the  former  conviction  would 
be  a  bar.  1  Bish.  Or.  L.  Sees.  1065—997—1049—51—52, 
Ac;  Wharton  Ch\  L.,p.  201,  &c. 

Contra,  U.  M.  &  G.  B.  Rose. 

The  correctness  of  the  instruction  is  apparent.  40  Ark., 
453 ;  Whart.  Or.  Ev.  Sec.  579 ;  1  Russell  on  Orimes,  832 ;  105 
Mass.,  59;  3  Oreenl.  Eo.,  Sec.  36;  126  Mass.,  259,  S.  O.  30 
Am.  Rep.  674  ;  9  Tex.,  151 ;  35  Am.  Rep.,  732 ;  11  Am.  Dec, 
741;  2  Hatches,  98 ;  1  Tex.  47  ;  S.  O.  28;  Am.  Rep.  396. 

Smith,  J.  Nunnelly  was  jointly  indicted  with  one  Cargile 
for  selling  liquor  on  the  first  day  of  March,  1883,  to  W.  J. 
Nichols,  within  three  miles  of  Central  Institute,  in  Franklin 
County,  in  contravention  of  the  three  mile.  law.  He  filed  a 
plea  of  former  conviction  for  the  same  offense,  upon  which 
issue  was  taken  by  the  State.  The  trial  resulted  in  a  verdict 
for  the  defendant  and  he  was  discharged.  The  State  has 
brought  error. 

From  the  bill  of  exceptions  it  appears  that  the  defendant,  Former 
in  support  of  his  plea,  introduced  the  record  of  the  proceed-  wtum  a 
in^  and  judgment  of  conviction  upon   an  indictment  pre- 


Digitized  by  VjOOQ IC 


70  SUPREME  COURT  OF  ARKANSAS, 

State  of  Arkansas  v.  Nunnelly. 

ferred  agaiDst  himself  and  Cargile  for  selling  liquor  on  the 
sixth  of  March,  1883,  within  three  miles  of  said  school- 
house,  without  naming  the  person  to  whom  the  liquor  was 
sold.  Parol  testimony  was  also  given  to  show  that  the  pre- 
vious conviction  had  been  obtained  upon  proof  of  several 
distinct  sales  to  W.  J.  Nichols  during  the  months  of  Feb- 
ruary and  March  of  1883, 

The  court  charged  the  jury  that,  although  the  defendant 
might  be  guilty  of  some  separate  sales  of  liquor,  nevertheleas 
if  they  found  that  each  of  said  offenses  had  been  put  in  evi- 
dence upon  the  former  trial,  without  any  election  by  the 
State  as  to  which  offense  it  would  rely  upon,  the  former  con- 
viction would  be  a  bar  to  this  prosecution. 

The  instruction  was  proper.  The  first  indictment  was 
good;  it  being  unnecessary  to  name  the  person  to  whom  the 
liquor  was  sold.     Johmon  v.  State,  40  Ark.,  453. 

The  established  rule  is,  that  the  former  conviction  is  a  bar 
to  a  subsequent  indictment  for  any  offense  of  which  the  de- 
ft ndant  might  have  been  convicted  under  the  indictment 
and  testimony  in  the  first  case.  Williams  v.  State,  42  Ark., 
35 ;  Wharton'8  Or.  Ev.,  579 ;  Russell  on  Orimes,  Sth  Am.  Ed., 
832  ;  Comm.  v.  Blakeman,  105  Mass.,  53. 

Mr.  Greenleaf  says:  "The  former  judgment  in  these 
cases  is  pleaded  with  the  averment  that  the  offense  charged 
in  both  indictments  is  the  same ;  and  the  identity  of  the 
offence,  which  may  be  shown  by  parol  evidence,  is  to  be 
proved  by  the  prisoner.  This  may  generally  be  done  by 
producing  the  record,  and  showing  that  the  same  evidence, 
which  is  necessary  to  support  the  second  indictment  would 
have  been  admissible  and  sufficient  to  have  procured  a  legal 
conviction  on  the  first.  A  'prima  facie  case  on  this  point  be- 
ing made  out  by  the  prisoner,  it  will  be  incumbent  on  the 
prosecutor  to  meet  it  by  proof  that  the  offense  charged  in 
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the  second  indictment  was  not  the  same  as  that  charged  in 
the  first."     3  Gr,  Ev.,  Sec.  36. 

The  proof  upon  which  the  conviction  was  obtained  was 
that  W.  J.  Nichols  had^  on  three  or  five  different  occasions 
io  the  mouths  of  February  and  March,  1883,  bought  whisky 
at  the  '*  blind  tiger  "  kept  by  Nunnely  and  Cargile ;  but  the 
witness  could  not  remember  the  days  of  the  month  and  had 
DO  means  of  refreshing  his  recollection.  The  State  offered 
DO  evidence  that  the  offense  charged  in  the  present  indict- 
ment was  not  identical  with  that  for  which  the  defendant  had 
been  already  convicted.  Hence  the  prima  facie  case  made 
by  the  defendant  became  conclusive. 

la  Commonwealth  v.  Robinson,  126  Mass.,  259;  8.  C  SO 
Am,  Rep.  674,  it  was  decided  that  ^*  an  acquital  on  a  com- 
plaint for  keeping  a  tenement  for  the  illegal  keeping  and  sale 
of  intoxicating  liquors,  from  Jan.  1  to  May  28  is  a  bar  to  a 
complaint  for  the  like  offense  from  Jan.  1  to  Aug.  20  of  the 
same  year,  as  the  same  evidence  which  would  have  warrant- 
ed a  conviction  on  the  first  would  warrant  a  conviction  on 
the  second  complaint.^' 

Judgement  affirmed. 


State  V.  Tidwell. 


1.    Indictment.    Assault  with  a  deadly  iveapon. 

An  indictment  for  an  assault  with  a  deadly  weapon,  in  the  lan- 
guage of  the  statute  and  specifying  time  and  place,  is  sufficient, 
without  specifying  the  instrument  or  weapon  with  which  the 
assault  was  made. 

APPEAL  from  Dorsey  Circuit  Court. 
Hon.  J.  M,  Bbadley,  Circuit  Judge. 


72   t84 
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C,  B.  Moorcy  Attorney  General,  for  appellant. 

The  indictment  wae  drawn  under  Sec.  1298  GanWs  Di- 
jent^  and  meets  the  statutory  requirements  lb  Sec,  1796. 
It  need  not  be  in  strict  statutory  form.  Lacefield  v.  State, 
34  Ark's.,  275. 

MKN??"''"'  Smith,  J.  The  indictment  charged  that  Tidwell  "  did 
wHhdLdiy  ""'awfully  niake  an  assault  iu  and  upon  one  James  Davis 
^•*p°°-  with  a  deadly  weapon  with  the  intent  to  inflict  upon  the 
person  of  him,  the  said  James  Davis,  a  great  bodily  inju- 
ry when  there  was  no  considerable  provocation,  confraiy 
to  the  form  of  the  statute  and  against  the  peace  and  dig- 
nity of  the  State  "etc — To  this  indictment  a  general  de- 
murrer was  sustained,  and  the  State  has  appealed. 

It  does  not  appear  for  what  reason  the  court  below  con- 
sidered the  indictment  defective. 

The  time  and  place  were  sufficiently  charged  so  that 
the  court  might  see  that  the  crime  was  alleged  to  have  been 
committed  in  Dorsey  County  and  less  than  one  year  be- 
fore the  bill  was  found.  It  was  based  on  Sec.  1298,  of 
Gantt's  Digest  and,  in  the  description  of  the  offence,em- 
ploys  the  language  of  the  statute.  This  is  in  general  suffi- 
cient. State  V.  Wittf  39  Ark.  216.  Perhaps  it  was  supposed  to 
be  necessary  to  mention  the  name  of  the  weapon  used,  as 
a  pistol,  an  axe,  a  stone  or  whatever  it  may  have  been. 
Clearly  this  is  not  required  upon  principle.  "  The  means 
of  efiecting  the  criminal  intent,  or  the  circumstances 
evincive  of  the  design  with  which  the  act  was  done,  are 
considered  to  be  matters  of  evidence  to  the  jury  to  dem- 
onstrate the  intent,  and  not  necessary  to  be  incorporated 
in  an  indictment."  2  Wharton  Cr.  Law  6th  M.  Sec.  1281^ 
And  to  this  effect  are  the  adjudications  in  other  States 
upon  statutes  precisely  similar.  State  v.  SeamonSj  1  Green 
{Iowa)  418 ;  Martin  v.  State,  40  Texas,  19;  Bittick  v.  State  Ib^ 
117;  Montgomery  V.  State,  4  Texas  Ct.  of  App.  140; 
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Reversed  and  remanded  with  directions  to  overrule 
the  demurrer  to  the  indictment  and  for  further  proceed- 


State  v.  Wardlaw. 


1.  Criminal  Law  :  Carrying  Weapon, 

Oq  the  trial  of  a  defendant  for  carrying  a  pistol  as  a  weapon,  it  is 
not  necessary  to  prove  that  the  pistol  was  loaded. 

2.  VKKorriQ^i  Suggestions  of  the  Judge  on  trial. 

Our  constitution  forbids  Judges  to  Charge  Juries  as  to  facts,  and  it  is 
error  for  a  judge  to  advise  a  prosecuting  attorney  in  the  presence 
of  the  jury  to  dismiss  a  prosecution  for  want  of  evidence. 


APPEAL  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

C  B.  Moore,  Attorney  General,  for  the  appellant. 

The  3d  and  4th  instructions  of  the  court  were  errone- 
ous and  misleading.  The  evidence  clearly  shows,  taking 
all  the  circumstances  into  consideration,  that  the  Derrin- 
ger pistol  was  carried  and  intended  as  a  weapon. 

Smith,  J.  Wardlaw  was  indicted  for  carrying  a  pistol  i.  cutj- 
as  a  weapon.  He  was  tried  by  a  jury  and  found  guilty;  '  ^^ 
but  the  pourt  set  the  verdict  aside.  Upon  the  second 
trial  the  evidence  was  that  the  accused  was  a  tenant  of 
one  Lynn,  occupying  land  150  or  200  yards  distant  from 
his  landlord ;  that  he  was  on  bad  terms  with  his  wife  and 
had  perhaps  used  threatening  language  towards  her,  in 
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consequence  of  which  she  had  left  him;  that  shortly  be- 
fore the  indictment  was  found,  his  father-in-law  came  to 
Lynn's  house  and  requested  that  Wardlaw  might  be  sent 
for  for  an  interview.  Wardlaw  came  to  Lynn's  horse-lot, 
and  in  the  course  of  the  conversation  drew  out  of  his 
pocket  a  derringer  pistol ;  but  the  witness  did  not  know 
whether  or  not  it  was  loaded.  After  the  evidence  was  all 
in,  the  court  suggested  to  the  Statf>'s  Attorney  that  he 
might  as  well  dismiss  the  case,  since, if  the  jury  convicted 
the  defendant,  he  would  set  the  conviction  aside  for  want 
of  evidence.  But  the  attorney  preferred  to  go  to  the 
jury.  Thereupon  the  court  charged  (1  and  2)  that 
the  carrying  or  wearing  of  a  pistol  is  not  an  ofteuse, 
biit  it  must  be  carried  or  worn  as  a  weapon  ;  (3)  unless 
the  jury  find  from  the  evidence  that  the  pistol  was  loaded, 
it  was  not  a  weapon  within  the  meaning  of  the  law ;  and 
(4),  if  the  jury  find  from  the  evidence  that  the  defend- 
ant was  sent  for  to  meet  the  witness,  at  such  a  place  as 
the  pistol  was  seen,  then  he  is  not  guilty. 

After  this  charge,  the  prosecuting  attorney  threw  up 
the  case  and  the  court  directed  the  jury  to  acquit.  The 
state  then  moved  for  a  new  trial  for  misdirection,  saved 
objections,  and  appealed. 

The  testimony  tended  to  sjiow  that  the  pistol  was  car- 
ried and  intended  as  a  weapon.  It  was  not  such  an  arm 
as  would  be  useful  in  warfare,  but  a  pocket  pistol,  of  a 
size  to  be  concealed  about  the  person  and  used  in  private 
quarrels.  Fife  v.  State^  31  ArLj  455.  The  defendant  was 
not  upon  his  own  premises,  nor  traveling  on  a  journey, 
nor  an  officer  of  the  law.  And  the  third  and  fourth  in- 
^    ,     ,  structions  were  erroneous  and  misleadinff.    The  statute 

Pistol  need  ^ 

noi  be  load-  ^^^g  ^qi  require  that  the  pistol  shall  be  loaded.  Act  of 
Feb'y  16th,  1875,  Sec.  1.  StcUe  v.  Dazan,  6  Blackf.,  31.  If 
it  did,  its  value  would  be  seriously  impaired ;  for  that  is 
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a  fact  which  can  hardly  ever  be  ascertained  beyond  perad- 
venture,  until  somebody  is  shot. 

Nor  can  it  afiect  the  guilt  or  innocence  of  the  defend- 
ant that  he  was  summoned  to  a  neighbor's  house  to  meet 
his  father-in-law.  Nothing  is  disclosed  in  the  record 
from  which  it  could  be  interred  that  the  father-in-law 
came  with  a  hostile  purpose. 

The  Circuit  Court  also  committed  an  error  in  advising  ,?-?"88*f: 

o  tio  n  8     01 

the  attorney  for  the  State,  in  presence  of  the  jury,  to  drop  iHa?.**  **" 
the  prosecution  for  want  of  evidence.     Our  Constitution 
forbids  judges  to  charge  juries  with  regard  to  matters  of 
fact,  Art.  VII,  Sec.  23. 
Reversed  ana  remanded  for  another  trial. 


McClure  v.  State. 


1.    Liquor:     Indictment  for  selling  :   The  Evidence 

A.  asked  the  defendant  in  his  field  if  he  had  any  whiskey,  and 
was  told  that  there  was  some  at  the  house.  A.  expressed  a 
strong  desire  for  a  dram.  Defendant  replied  **all  right,  I'm 
tired  working  and  had  as  lief  walk  to  the  house  as  not.''  On 
arriving  at  the  house  A.  was  taken  up  stairs,  the  lower  room 
l)eing  occupied  by  defendant  as  a  residence.  Defendant  poured 
from  a  jng,  a  drink  for  A.  and  one  for  himself.  There  was  sugar 
the  e  and  two  or  three  bottles  of  whiskey  on  a  shelf.  A.  took 
one  of  them,  holding  a  pint,  and  put  it  in  his  pocket,  laying  a 
half  dollar  on  a  table.  Defendant  was  in  the  room  and  there 
was  nothing  to  prevent  him  from  seeing  what  A.  was  doing, 
but  he  did  not  direct  or  encourage  A.  to  take  the  bottle;  but  A. 
wanted  the  whisky  and  left  what  he  thought  was  the  worth  of 
it  The  Jury  found  the  defendant  guilty  and  this  court  refuses 
to  disturb  their  verdict. 
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APPEAL  from  Sebastian  Circuit  Court, 
Hon.  R.  B.  Rutherford,  Circuit  Judge. 


Clendenning  &  Sandels  for  appellant. 

C.  B.  MoorCj  AWy  Oen^l.  for  appellee. 

The  instructions  of  the  court  are  not  embodied  in  the 
bill  of  Exceptions — nor  do  they  appear  in  the   transcript. 

The  evidence,  circumstances  and  surroundings  clearly 
establish,  that  witness  purchased  and  appellant  did  sell  the 
whisky.    It  was  the  merest  subterfuge  to  evade  the  law. 

Smith,  J.  The  appellant  was  tried  and  convicted  upon 
an  indictment  for  selling  ardent  liquors  without  license- 
The  only  ground  of  the  motion  for  a  new  trial  was,  that 
the  verdict  was  contrary  to  law  and  not  sustained  by  suffi- 
cient evidence. 

As  the  charge  of  the  court  is  not  contained  in  the 
transcript,  we  have  no  means  of  determining  whether  the 
Jury  were  properly  instructed,  but  for  the  purpose  of  this 
appeal  will  take  it  for  granted  that  they  were. 

The  evidence  in  brief  was  that  Blair  Alexander  asked 
the  appellant  in  his  field  if  he  had  any  whiskey  and  was 
told  there  was  some  at  the  house.  Alexander  expressed 
a  strong  desire  to  get  a  dram.  Appellant  replied  ^^AIl 
right,  I'm  tired  working  and  had  as  lief  walk  to  the 
house  as  not."  On  arriving  at  the  house,  witness  was 
taken  up  stairs,  the  lower  story  being  occupied  by  appel- 
lant as  a  residence.  Appellant  poured  out  from  a  jug, 
a  drink  for  witness  and  one  for  himself.  There  was 
sugar  there  and  two  or  three  bottles  of  whiskey  on  a 
shelf.  One  of  these  bottles,  holding  a  pint,  witness  took 
down  and  thrust  into  his  coat  pocket,  laying  down  a  sil- 
ver half-dollar  on  a  table.  Appellant  was  in  the  room 
and  within  six  or  eight  feet  of  witness  and  there  was 
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ijothing  to  prevent  hi lu  from  seeing  what  witness  was 
d(»iiig.  Appellant  did  not  direct  nor  encourage  witness 
to  take  the  bottle,  but  witness*  idea  was  that  he  wanted 
the  whiskey  and  left  what  he  thought  was  the  worth  of 
it  in  money. 

We  think  it  sufficiently  likely  that  the  appellant  was 
guilty  that  we  shall  not  invade  the  province  of  the  jury. 

Affirmed. 


State  v.  Wade. 


1.    Gaming:  Betting  cigars. 
Parties  who  play  at  cards  under  an  agreement  that  tlie  beat.en 
party  shall  treat  the  others  to  cigars  are  guilty  of  unlawful  gam- 
ing under,  the  statute. 


APPEAL  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

C.  B.  Moore,  Att'y  Gen%  for  State. 

This  is  clearly  gaming  or  betting  under  &c.  1564  GanWs 
Dig.    The  3d  instruction  clearly  erroneous. 

Wm.  P.  Stephens,  contra. 

This  is  not  a  case  of  gaming.  Nothing  was  up  ;  there 
was  only  an  understanding  that  the  party  first  "froze 
out"  should  pay  for  cigars,  to  be  bought  after  the  game 
ended f  &c.,  Ac. 

Unless,  the  case  being  reversed  and  remanded,  another 
jury  would  upon  the  same  evidence  and  correct  directions, 
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find  defendant  guilty,  this  court  will  upon  the  whole 
record  affirm.     17  Ark.y  327,  concluding  paragraph. 

Smith,  J.  Wade  was  indicted  for  betting  one  cigar  of 
the  value  of  five  cents  at  pocre.  The  evidence  showed 
that  within  twelve  months  next  before  the  finding  of  the 
indictment  he  and  others  engaged  in  a  game  of  freeze-out 
pocre.  Each  was  furnished  with  a  certain  number  of 
grains  of  corn  to  be  used  in  counting  the  game.  And  it 
was  agreed  betwec  n  the  parties  that  he  who  should  first 
lose  all  of  his  counters  should  treat  the  res.t  of  Ihe  party 
to  cigars.  The  value  of  the  cigars  was  proved  as  alleged. 
At  the  end  of  the  game,  the  loser  did  pay  for  the  cigars. 
The  witness  had  never  heard  any  of  the  players  say  to 
the  others,  "  I  bet  you  a  cigar." 

The  court  gave  in  charge  the  substance  of  Sec.  1564, 
GanWa  Digest^  upon  which  the  indictment  was  founded 
which  prohibits  the  betting  of  money  or  other  valuable 
thing  on  pocre  or  any  other  game  at  cards.  But  it  re- 
fused the  following  prayers  for  the  State : 

"  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant either  won  or  lost  a  cigar  of  value  on  any  game  at 
cards,  commonly  called  pocre,  within  twelve  months  pre- 
vious to  the  finding  of  the  indictment,  they  will  find  him 
guilty. 

"  Whether  or  not  the  defendant  bet  a  valuable  thing 
on  a  game  of  cards  called  pocre  as  charged  in  the  indict- 
ment, is  a  fact  for  the  jury  to  determine  from  the  evidence. 

''And  in  determining  this  fact  it  is  not  necessary  forthe 
State  to  prove  by  any  witness  that  said  witness  heard 
defendant  say  *  I  bet  you,'  but  if  all  the  facts  proven  show 
that  defendant  either  won  or  lost  any  valuable  thing  on 
a  game  of  pocre  as  charged  he  is  guilty  and  the  jury  may 
so  find." 
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And  of  its  own  motion  it  told  the  jury  that  a  mere 
promise  to  buy  and  deliver  a  cigar  after  the  game  was 
played,  was  not  betting  money  or  other  valuable  thing 
under  the  statute,  and  that  a  promise  is  not  money  or  a 
valuable  thing. 

Under  these  instructions  the  jury  brought  in  a  verdict 
of  acquittal.  The  State  moved  for  a  new  trial  for  misdi- 
rection, and  because  the  verdict  was  against  the  law  and 
the  evidence,  and  reserved  exceptions  and  removed  the 
case  to  this  court. 

The  statute  is  leveled  at  the  betting  of  property  as  well 
as  of  money  at  cards.  And  it  has  not  stopped  to  discrim- 
inate between  large  wagers  and  small  wagers.  It  regards 
gambling  whether  on  a  large  or  a  small  scale,  as  a  perni- 
cious practice,  the  offspring  of  idleness  and  the  proliiic 
parent  of  vice  and  immorality,  demoralizing  in  its  asso- 
ciations and  tendencies,  detrimental  to  the  best  interests 
of  society  and  encouraging  wastefulness,  thriftlessness 
and  a  belief  that  a  livelihood  may  be  earned  by  other 
means  than  honest  industry. 

Under  a  statute  of  Tennessee,  which  uses  the  language 
"money  or  other  valuable  thing,"  the  jury  in  Walker  v. 
StaUy  2  Swariy  287,  rendered  the  following  special  verdict: 

"  We  find  that  the  defendant,  with  some  six  or  more 
other  gentlenfen,  played  at  a  game  called  ten  pins,  or 
handicap.  In  this  game  no  one  played  to  beat  any  other 
gentleman,  but  each  one  had  assigned  to  him  a  certain 
number  of  pins  to  get,  with  a  certain  number  of  balls, 
some  more  and  some  less,  according  as  they  were  consid- 
ered good  or  bad  players.  If  the  player  did  not  get  the 
number  of  pins  assigned  him,  he  was  to  treat  to  a  bottle 
of  champaigne.  The  defendant  did  play  in  this  game  in 
Maury  County,  in  less  than  six  mouths  preceding  the 
finding  of  this  presentment,  and  did  sometimes,  on  fail- 
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ing  to  get  the  number  of  pins  allotted  to  him,  treat  to  a 
bottle  of  champaigiie,  and  eometimes  he  did  not.  It  was 
agreed  by  the  parties  at  the  commencement  of  the  play- 
ing, that  the  treat  was  a  voluntary  thing,  and  no  one 
need  to  do  so  unless  he  was  perfectly  willing.  The  jury 
further  find,  that  the  defendant  and  the  other  gentlemen 
engaged  in  this  play,  did  not  believe  it  to  be  gaming." 

Caruthers,  J.,  in  delivering  the  opinion  of  the  court, 
said:  Was  this  a  case  of  unlawful  gaming?  We  think 
it  very  clear  that  it  was.  It  was  a  risk  of  a  bottle  of 
wine  upon  a  hazard,  whether  he  knocked  down  the  num- 
ber of  pins  designated  or  not.  It  was  not  abet  with  any 
particular  individual,  but  with  the  whole  company.  It 
would  certainly  be  gaming  for  two  or  more  persons  to 
determine,  by  the  chance  of  a  game  at  ten-pins,  who 
should  pay  the  boy  for  setting  up  the  pins,  or  who  should 
treat,  as  much  as  if  the  same  amount  was  staked  up  and 
won  and  lost  upon  the  game.  All  these  contrivances  are 
regarded  and  intended  as  evasions  of  the  law  and  cannot 
be  tolerated.  The  law  is  founded  on  a  principle  which 
must  be  sustained.  It  prohibits  any  game,  or  match  of 
hazard  and  address,  by  which  something  can  be  obtained 
for  nothing.^' 

In  Commonwealth  v.  Taylor^  14  Gray,  26,  Shaw,  C.  J., 
speaking  for  the  court  said  :  "  All  gaming  Is  unlawful  by 
the  law  of  this  commonwealth  ;  and  it  is  gaming  to  play  any 
game  of  hazard  for  money  or  other  article  of  value.  A 
game  of  hazard  to  determine  who  shall  pay  for  the  beer  or 
other  liquor  to  be  drunk  is  strictly  playing  for  money ;  it  is 
to  determine  which  party  shall  pay  a  sum  of  money  for  the 
other.'*  To  the  same  effect  is  Bachelor  v.Staie,  10  Texas^ 
258. 

In  Commonwealth  v.  Gourdier,  14  Gray,  390,  it  was  held 
that  throwing  dice  to  determine  who  shall  pay  for  liquor  or 
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for  any  other  article  bought,  is  illegal  gaming.     The  same 

principle   is  announced  in   MeDanid  v.   Commonwealth^   6 

Bush,  326. 

'  •  « 

In  State  r  Maurer,  7  Iowa,  406,  the  following  instruction 
was  adjudged  to  have  been  properly  refused :  "  That  the 
playing  at  cards  for  drinks  of  spiritous  liquors,  before, 
daring,  or  after  the  game,  the  loser  to  pay  for  such  drinks,  is 
not  gambling  within  the  meaning  and  intent  of  the  statute.'* 

Iq  State  V.  Ldghton,  3  Foster-  {N.  H.),  167,  it  was  ruled 
that  playing  at  billiards,  under  a  general  custom  and  under- 
standing that  the  defeated  party  was  to  pay  for  the  use  of  the 
tables,  was  a  gaming  for  money. 

In  Eiehins  v.  Peoplcj  39  N.  Y.,  454,  the  keeper  of  a  shop 
lor  the  sale  of  beer,  cigars,  etc.,  was  indicted  for  suffering 
gaming  on  his  premises.  The  proof  showed  that  he  allowed 
his  customers  to  play  games  for  such  articles,  he  furnishing 
them  at  the  end  of  the  games  and  charging  the  loser  there- 
for. His  counsel  requested  the  court  to  charge  that 
playing  for  beer,  cigars,  etc.,  was  not  gambling  within  the 
statute.  The  court  refused  and  the  Court  of  Appeals  de- 
clared that  the  trial  court  was  right  in  denying  the  request, 
saying  :  "  All  will  agree  that  gambling  for  a  barrel  of  beer 
or  box  of  cigars  is  within  the  statute.  It  follows  that  gamb- 
ling for  a  gallon  or  less  quantity  is  equally  within  it.  No 
exception  is  made  by  the  statute  on  account  of  the  smallness 
of  the  quantity,  or  the  use  to  which  it  is  applied  by  the  win- 
ner. 

In  this  case  the  jury  were  misdirected  and  their  verdict 
was  contrary  to  the  law  and  the  evidence.  The  judgment 
is  accordingly  reversed  and  the  cause  remanded  with  direc- 
tions to  put  the  defendant  ^gain  upon  trial. 


6 43 
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Fort  Smith  v.  Ayers. 

1.  Municipal  Corporations  :  Power  to  license  wagont^  drays  dec. 
The  power  to  regulate  wagons,  drays  Ac.,  conferred  by  the  mu- 
nicipal corporations  act  of  March  Oth,  1875,  includes  the  power 
to  license  as  a  means  of  regulating. 

2.  Samb  :  Same, 

A  license  fee  demanded  by  a  municipal  corporation  for  running 
a  dray,  when  imposed  as  a  mere  police  regulation  and  not  as  a 
measure  for  raising  revenue,  is  not  a  tax  upon  an  occupation, 
but  a  compensation  for  issuing  the  license,  for  keeping  the 
necessary  record  and  for  munincipal  supervision  over  the  busi- 
ness. 

3.  Same  :  Same, 

If  a  license  upon  an  occupation  is  so  large  as  to  have  been  mani- 
festly imposed  by  a  city  for  the  sole  or  main  purpose  of  revenue, 
it  is,  in  effect,  a  tax  upon  the  owner  or  hlsj  property,  and  not 
within  the  power  conferred  by  the  statute. 


APPEAL  from  Sebastian  Circuit  Court. 
Hon.  R.  B.  Rutherford,  Circuit  Judge. 

C  M.  Cook,  City  Attorney  B>nd  Attorney  General  Moore,  for 
appellant. 

Municipal  corporations  in  this  State  have  express 
power  to  regulate  drays,  carts  &c.  &c;  the  power  to  reg- 
ulate includes  the  power  to  license,  and  to  charge  a  reason- 
able amount,  as  a  means  of  regulating.  Acts  1875,  Sees. 
17,  6,  12,  22;  anst.,  Art.  II,  Sec,  23;  10  Ohio,  257,  261  ; 
12  Cent.  L.  /.,  379  ;  20  Am.  Law  Reg.,  473,  476  and  notes-, 
88  111.,  221 ;  11  Mich.,  352 ;  40  Id.,  258 ;  60  Penn.  St.,  451; 
31  Ark.,  608;  33  IL,  436;  1  Dill.  Mun.  Corp.,  2d  Ed.,  Sec. 
93  and  notes,  and  p.  174,  note  1 ;  1  Rich  S.  C.  Law,  364; 
Russelville  v.  White,  41  Ark.  435. 
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Smith,  J.  By  an  information  filed  under  oath  before 
the  mayor,  Ayers  was  charged  with  the  violation  of  an 
ordinance  of  the  city  requiring  draymen  to  take  out  a 
license.  Upon  a  trial  he  was  found  guilty  and  a  fine  of 
$2  was  imposed.  He  appealed  to  the  Circuit  Court  and 
there  interposed  a  demurer  to  the  affidavit  and  warrant 
upon  which  he  was  arrested,  denying  the  jurisdiction  of 
the  Mayor's  court,  the  validity  of  the  ordinance  and  the 
Bofficiency  of  the  facts  to  constitute  au  offence. 

His  demurrer  was  sustained  and  he  was  discharged,    i.  muni- 

CIPAL    COR- 

Sec.  17  of  the  Municipal  Corporations  Act  of  March  9,  1875,po»ation^ 
empowers  the  council  of  a  city  to  regulate  all  carts,  wag- JJj;^*^^J5' 
ons,  drays,  hackney-coaches,  omnibuses  and  every  de-****^' 
scription  of  carriages  kept  for  hire.     The  power  to  regu- 
late includes  the  power  to  license  as  a  means  of  regula- 
tion.   RiisseUville  v.   White,  41  Ark.y  485  and  authorities 
there  cited. 

The  ordinance  in  question  is  construed  to  be  a  mere  2.  same. 
police  regulation  and  not  a  measure  for  raising  revenue. 
And  the  license  lee  demanded  is  not  a  tax  upon  an  occu- 
pation, but  a  compensation  for  issuing  the  license,  for 
keeping  the  necessary  record  and  for  municipal  supervis- 
ion over  the  business.  AUerton  v.  Chicago,  9  BiaseU,  552 ; 
Munn  V.  lUinois,  94  U.  8.  113;  Frankfordand  Philad.  Pas- 
senger Co.  V.  Philadelphia,  58  Pa.  St.,  119 ;  Johnson  v  Phil- 
adelphia, 60  76.,  445 ;  Chicago  Packing  &c.  Co.  v.  Chicago, 
88  ///.,  221 ;  Cincinnati  v.  Bryson,  15  Ohio,  625 ;  Ash  v. 
People,  11  Mich.,  347;  State  v.  Herod,  29  Iowa,  123 ;  Welch 
V.  Hatchkiss,  39  Conn.,  140 ;  City  Council  v.  Pepper,  1  Rich. 
{S.  C.)  Law,  364. 

The  reasonableness  of  the  fee  exacted  in  this  case  is 
not  properly  before  us.  If  it  is  so  large  as  to  have  been 
manifestly  imposed  for  the  sole  or  main  purpose  of  reve- 
nue, it  is,  in  effect,  a  tax  upon  the  vehicle  used,  or  its  owner, 
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and  not  necessary  to  secure  the  objects  of  the  above  grant 
of  power  to  the  city.  The  distinction  is  between  the  tax- 
ing power  and  the  police  power.  Dillon  on  Mun.  Corp., 
Sees.  357-61,  768 ;  Taylor,  Cleveland  &  Co.  v.  Pine  Bluff",  34 
Ark.  603 ;  North  Hudson  Bay  Co.  v.  Hoboken,  41  N.  J.  i.,  71 ; 
Mayor  v.  Avenue  R.  Co.,  32  N.  Y.,  261 ;  Dunham  v.  Roches- 
ter, 5  Cowan,  462 ;  Commonwealih  v.  Stodden,  2  Cash.,  562. 
Reversed  and  remanded  with  instructions  to  overrule 
the  demurrer  to  the  charge,  and  for  further  proceedings. 


Tappan,  McKillop  &  Co.  v.  Harblson,  et  al. 

1.  Fraudulent  Conveyance  :  Innocent  furckaset  *  Equitable  gar^ 
nishee:  Practice. 
On  the  17th  of  May,  1872,  Harbison  executed  a  note  to  FUer» 
Stowell  A  Co.,  for  #61 8.13.  On  the  25th  of  October,  1872,  Harbi- 
son and  wife  conveyed  to  Curry  in  fraud  of  his  creditors,  a  large 
body  of  lands,  and  afterwards  on  the  20th  of  December,  1872, 
Curry  conveyed  the  lands  to  Mi-s.  Harbison  without  any  consid- 
eration paid  by  her,  and  afterwards  Mrs.  Harbison  sold  and  con- 
veyed the  lands  to  Hamlet  for  ^2000,  one  third  cash,  the  bal- 
ance on  time.  On  the  16th  of  February,  1876,  Filer,  Stowell  A 
Co.,  recovered  Judgment  on  the  note,  and  afterwards  levied  ex- 
ecution on  the  lands  and  filed  their  bill  in  equity  to  uncover* 
the  fraud  and  sell  the  lands  for  satisfoction  of  the  Judgment,  or- 
if  that  could  not  be  done,  that  Hamlet  be  held  as  an  equitable 
garnishee  and  pay  the  Judgment  out  of  the  unpaid  purchase 
money.  It  conceded  that  Hamlet  was  an  innocent  purchaser. 
Harbison  and  wife  answered,  denying  the  fraud,  and  Harbidon 
filed  a  cross-bill  alleging  that  Hamlet  had  purchased  the  Judg- 
ment pending  this  suit,  for  one-fourth  of  its  amount,  and  the  suit 
was  prof^eeuted  for  his  benefit  to  get  credit  on  the  purchase  money 
for  the  full  amount  of  the  judgment.  Held  :  That  it  being  con- 
ceded in  the  bill  that  Hamlet  was  an  innocent  purchaser,  he  could 
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be  held  only  as  an  equitable  garnishee  to  the  amount  of  the  judg 
ment:  but  if  he  had  in  fact  purchased  the  Judgment  at  a  discount, 
he  could  not  speculate  upon  his  purchase,  but  would  be  allowed 
OS  a  credit  on  the  unpaid  purchase  money  only  the  sum  he  had 
paid  for  the  Judgment  and  interest  on  it.  Held  Further  :  that 
the  matter  of  the  cross-bill  might  be  set  up  by  supplemental  an- 
swer of  Mrs.  Harbison  on  return  of  the  case  to  the  Circuit  Court 

APPEAJL  from  Ashley  Circuit  Court  in  Chancery. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 


Jf.  L.  Hawkins  and  T.  B.  Martin  for  appellants. 

Conveyances  made  to  hinder  or  delay  or  defraud  cred- 
itors are  void.  GanU's  Dig.  Sec.  2954 ;  14  Ark.,  69 ;  4  Vt., 
405;  BumpFr.  Cbui7.,234;  SJohn.  Ch.,  500;  2S  Ark.,  269; 
29  Ala.,  607  ;  3  Dev.,  {N.  C.)  39.  The  frauds  in  the  Har- 
bison-Curry conveyances  were  participated  in  by  all  par- 
ties to  them.  17  Ark.,  146 ;  26  Conn.,  480 ;  37  III.,  341.  If 
these  conveyances  are  fraudulent  and  void  they  conveyed 
no  title,  and  plaintiff'^s  judgment  and  execution  were 
valid  liens  upon  the  land.     14  Ark.,  69. 

If  Hamlet  bought  before  the  levy  he  is  an  innocent 
purchaser  and  will  be  protected,  if  after,  he  had  notice 
of  the  lien.  Even  if  an  innocent  purchaser,  the  balance 
due  from  him  is  subject  to  equitable  garnishment  to  pay 
appellant's  debt. 

Eakin,  J.  This  is  a  bill  by  a  creditor  firm,  which  has 
obtained  a  judgment  and  levied  upon  certain  lands. 

The  object  of  the  suit  is  to  set  aside  as  fraudulent,  sales 
and  conveyances  of  the  lands  emanating  from  the  debtor 
alter  the  debt  had  been  contracted,  in  order  that  there 
may  be  a  clear  title  made  on  the  execution  sale.  The 
debtor  and  others  claiming  under  him  are  made  defend- 
ants. 
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The  pleadings  and  evidence  disclose  beyond  reasonable 
controversy,  the  following  facts  : 

On  the  17th  of  May,  1872,  P.  P.  and  J.  P.  Harbison 
executed  to  Filer,  Stowell  &  Co.  their  note  for  $618.13, 
due  Jan.  1st,  1873,  with  interest  at  ten  pr.  ct.  pr.  annum. 
This  note  was  endorsed  by  the  payees  to  Tappan,  McKil- 
lop &  Co.,  for  coUecton. 

On  the  25th  day  of  October  1872,  P.  F.  Harbison  with 
M.  J.  S.  Harbison,  his  wife,  for  the  expressed  consideration 
ofj$2250  conveyed  to  R.  8.  Curry  a  body  of  lands  con- 
taining in  all  760  acres,  together  with  certain  horses, 
mules,  cattle,  hogs  and  all  his  farming  utensils,  and  house- 
hold and  kitchen  furniture  of  whatsoever  description. 
Mrs.  Harbison  released  all  her  dower  in  the  lands,  and 
conveyed  all  her  interests  in  the  other  property.  This 
was  filed  for  record  on  the  18th  of  December,  1872. 
Curry  is  the  brother-in-law  of  Harbison.  He  paid  noth- 
ing on  the  purchase,  but  executed  his  notes  for  the  pur- 
chase-money. He  did  not  take  possession  of  the  prop- 
erty, but  left  it  all  in  the  posseesion,  and  under  the  con- 
trol of  P.  F.  Harbison. 

On  the  20  of  December,  1872,  R.  S.  Curry  for  the  ex- 
pressed consideration  of  fifty  dollars,  paid  in  cash,  and 
for  "  other  good  and  valuable  considerations,"  conveyed 
to  said  M.  J.  S.  Harbison  all  of  said  lands  save  a  quarter 
section,  being  the  S-WJ  of  sec.  31,  in  township  16,  S.  of 
R.  8  W.,  and  conveyed  also  all  the  personal  property,  by 
the  same  general  description,  which  had  been  conveyed 
to  him  by  her  husband  and  herself.  In  consideration 
of  this  conveyance,  his  notes  which  he  had  executed 
for  the  property,  were  given  up  and  he  did  receive  the 
fifty  dollars  in  cash,  although  there  is  no  proof  that  it 
was  paid  to  him  by  Mrs.  Harbison,  out  of  any  separate 
fund  of  her  own.    This  deed  was  duly  acknowledged  •n 
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the  day  of  its  execution,  but  not  filed  for  record  until  the 
7th  day  of  October,  1874. 

Afterwards  Mrs.  Harbison  sold  and  conveyed  the  land 
to  Thomas  Hamlett,  who,  on  all  handn,  is  conceded  to 
have  been  an  innocent  purchaser.  The  deed  to  Hamlett 
18  not  exhibited,  but  is  admitted  to  have  been  made,  for 
the  consideration  of  two  thousand  dollars,  of  which  one- 
third  was  paid  in  cash.    The  balance  remains  unpaid. 

The  judgment  against  J.  P.  and  P.  F.  Harbison,  in 
favor  of  these  complaints,  was  recovered  on  the  16th  of 
February,  1876.  Execution  was  issued  on  the  10th  of 
October  following  and  levied  upon  all  the  lands  conveyed 
as  aforesaid  to  Curry. 

The  complainants,  charging  that  the  foregoing  deeds 
were  made  in  fraud  of  creditors,  seek  to  subject  the  lands 
til  the  payment  of  the  judgment ;  or  conceding  that  Ham- 
lett's  purchase  was  bona  fide,  they  seek  to  hold  him  as  an 
equitable  garnishee,  with  regard  to  the  unpaid  purchase- 
money,  to  the  extent  of  the  judgment.  This  was  for  the 
sum  of  $811.19  with  interest  thereafter  at  the  rate  of  ten 
pr.  ct.  pr.  annum,  and  costs.  Harbison  and  wife,  Curry, 
and  Hamlett  were  made  defendants. 

All  answered  in  accordance  with  the  facts  above  stated, 
but  each  denying  the  fraudulent  intent,  and  protesting 
good  faith.  Mrs.  Harbison  says  that  she  paid  the  money 
to  Curry  out  of  her  own  means,  which  she  explains  by 
saying  that  she  owned  property  before  her  marriage  out 
of  which  it  was  raised. 

P.  F.  Harbison,  the  husband,  says  in  addition,  that  the 
note  upon  which  the  judgment  was  recovered  was  a  for- 
gery, but  alleges  no  aufficietd  reason  why  that  defense  was 
not  made  at  law,  in  the  suit  in  which  judgment  was  had. 
He  further  makes  his  answer  a  cross-bill,  alleging  that 
the  judgment  m  question  had  been  purchased  pending 
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the  suit,  by  Hamlett  at  a  large  discount,  about  one-fourth; 
that  the  present  suit  was  now  prosecuted  in  the  name  of 
complainants  by  collusion,  in  order  that  Hamlett  might 
obtain  the  full  amount  of  the  judgment  with  interest  as 
a  credit  upon  the  unpaid  purchase-money  due  Mrs.  Har- 
bison. There  is  a  prayer  for  general  relief.  All  the 
other  parties  save  Curry  and  Mrs.  Harbison  are  made  de- 
fendants to  the  cross-bill.  A  demurrer  to  it  was  sus- 
tained by  the  court,  to  which  P.  F.  Harbiapn  excepted. 
There  was  no  judgment  dismissing  the  cross-bill. 

The  cause  was  heard  upon  the  original  bill,  pleadings, 
exhibits,  and  depositions,  and  the  original  bill  was  dis- 
missed for  want  of  equity.    The  complainants  appeal. 

Without  recapitulating  the  evidence  we  may  say  it  is 
plain,  that  P.  F.  Harbison  being  indebted  at  the  time, 
made  the  conveyance  to  Curry  in  the  hope  and  expecta- 
tion of  saving  the  property  from  execution.  He  did  not 
consider  it  fraudulent  to  do  that,  as  he  thought  J.  P.  Har.- 
bison,  his  partner,  ought  to  pay  the  debt,  and  it  is  quite 
probable  that  Mrs.  Harbison  and  Curry  shared  in  that 
view.  Yet  the  deed  and  concurrent  circumstances  con- 
tain several  indicia  of  fraud.  The  lands  do  not  lie  in  a 
body  suitable  for  farming  or  any  purpose  likely  to  induce 
a  purchaser  to  desire  them  all  together.  The  relation  of 
the  parties  is  such,  as  properly  to  require  their  transac- 
tions to  be  regarded  with  care  in  matters  detrimental  to 
creditors.  The  sweeping  conveyance  with  the  lands,  of 
personal  property  having  no  connection  with  the  only 
avowed  object  of  Curry,  which  was  a  hope  of  reselling 
the  lands  at  a  profit ;  the  conveyance  of  all  the  house- 
hold and  kitchen  furniture ;  the  continued  possession  and 
control  of  the  vendor ;  the  fact  that  Curry  paid  abso- 
lutely nothing  save  his  note  which  was  given  by  the  hus- 
band in  a  short  time  to  his  wife,  and  redelivered  to  Curry 
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upon  a  conveyance  to  Mrs.  Harbison  of  the  whole  body 
of  the  lands  save  a  quarter  section ;  the  want  of  any  clear 
showing  that  the  fifty  dollars  paid  him  was  the  separate 
property  of  the  wife,  are  all  too  potent  to  be  resisted. 
The  conveyances  from  Harbison  to  Curry,  and  from  the 
latter  to  Mrs.  Harbison  were  such  as  the  law  avoids,  as 
against  creditors,  although  good  as  between  parties.  The 
property  stood  before  the  conveyance  to  Hamlett,  pre- 
cisely in  equity  as  if  there  had  been  no  circuitous  course, 
but  as  if  P.  F.  Harbison  had  made,  directly,  a  gratuitous 
conveyance  to  his  wife,  for  love  and  affection.  It  was 
still  liable  to  execution  in  favor  of  creditors. 

The  bill,  somewhat  strangely,  in  view  of  all  the  facts 
shown  in  evidence,  which  should  have  put  Hamlett  on 
enquiry,  concedes  that  he  was  an  innocent  purchaser  at 
the  time  of  the  bargain  and  conveyance  to  him.  It  re- 
sults from  this  concession  which  complainants  had  the 
right  to  make,  that  Hamlett  is  entitled  to  protection  not 
only  as  to  the  cash  payment,  but  also  as  to  any  advanta- 
ges of  his  bargain.  He  is  subject  to  equitable  garnish- 
ment for  the  unpaid  purchase-money,  to  be  enforced,  if 
necessary,  by  a  sale  of  the  property,  but  the  balance  of 
the  purchase-money,  if  any,  would  belong  to  Mrs.  Har- 
bison. No  one,  save  creditors,  has  any  right  to  complain 
of  any  advantages  given  to  her  by  her  husband  and  her 
connection,  Curry. 

The  complainants  have  an  equity  to  subject  the  debt  Bquiuwe 
due  Mrs.  Harbison  for  the  land  from  Hamlett,  by  way  ofLS^t?*'*"' 
equitable  garnishment,  for  their  debt  to  the  amount  that 
may  be  due  them.  The  court  erred  in  dismissing  their 
bill.  This  equity  may  be  worked  out  by  the  court, 
through  any  of  the  ordinary  proceedings  which  the 
Chancellor  may  deem  most  appropriate.  An  account 
should  be  taken  either  by  the  Chancellor,  or  if  necessary. 


Digitized  by  VjOOQ IC 


90  SUPREME  COURT  OF  ARKANSAS, 

Tappati,  McKillop  &  Co.  v  Harbison  et  al. 

through  a  master,  and  if  the  amount,  when  ascertained, 
should  not  be  paid  by  Hamlett  it  may  be  enforced   by 
sale  of  the  lands,,  and  distribution  of  the  proceeds,  in  ac 
cordance  with  the  rights  of  the  parties. 

As  this  cause  must  tor  this  error  be  reversed,  and  as  it 
will  be  necessary  to  remand  it  for  further  proceedings  it 
becomes  necessary  to  complete  justice,  to  notice  the  mat- 
ter attempted  to  be  set  up  by  the  cross-bill  to  which  a 
demurrer  was  sustained.  The  matter  of  it  was  evidently 
in  behalf  of  Mrs.  Harbison,  although  it  was  set  up  by  her 
husband,  who  had  no  interest  in  the  debt  for  which  Ham- 
lett was  endeavoring,  as  alleged,  to  obtain  improper 
credits  by  speculation.  Ordinarily  this  court  does  not 
encourage  the  makingof  new  cases,  or  important  changes 
in  the  matters  pleaded,  after  the  parties  have  gone  to 
hearing,  but  the  rule  is  not  inflexible  that  there  should 
be  no  changes  nor  amendments  at  all.  The  matters  at- 
tempted to  be  set  up  by  Mrs.  Harbison's  husband  con- 
cern her  very  materially.  Whether  they  be  true  or  not 
we  cannot  determine ;  but  if  they  be  true,  and  Hamlett 
has  bought  in  the  claim  of  complainants,  he  must  be  held 
to  have  bought  for  his  vendor's  benefit ;  and  would  only 
be  entitled  to  a  credit  for  the  amount  paid  with  interest. 
As  the  amount  of  the  decree  in  the  equitable  garnish- 
ment against  himself,  would  be  the  measure  of  his  credit 
upon  the  debt  due  Mrs.  Harbison,  she  has  certainly  an 
equitable  defense  pro  tantoy  against  that  claim.  If  she  be 
still  allowed  to  set  it  up,  it  will  not  be  the  assertion  of 
any  new  matter  distinct  from  the  suit,  but  equitable  mat- 
ter proper  to  the  determination  of  the  correct  amount  for 
which  the  decree  against  her  should  be  rendered,  and 
that  arising  pending  the  suit,  or  at  least  from  all  that 
appears,  discovered  afterwards.  We  think  it  equitable 
that  she  shall  not,  by  her  husband's  informal  and  mis- 
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taken  effort  to  make  this  defense  for  her,  be  cut  off  from 
all  opportunity  of  showing  her  rights  whilst  the  matter 
may  be  in  fieri. 

There  is,  therefore,  nothing  in  this  decision  which  is 
intended  to  preclude  the  Chancellor  from  allowing  her 
to  set  np  this  matter  still,  by  supplemental  answer,  if  she 
be  so  advised ;  and  that  upon  such  terms  as  he  may  deem 
just  to  all  parties. 

Reverse  and  remand  for  further  proceeding,  conoistent 
with  this  opinion,  and  with  the  principles  and  practice  in 
equity. 


State  v.  Springer. 

1.    Indictments:    ^ot  amendable. 
An  indictment  when  filed  in  court  i^  a  record  and  can  not  be 
witlidrawn  for  amendment  or  any  other  purpose.    If  Insuffi- 
cient, a  nol  ^rose^t  ehouXd  be  entered  and  a  new  indictment 
found. 

ERROR  to  Chicot  Circuit  Court. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

Moore,  AUy.  Genl,  for  State. 

No  re-signing  by  the  foreman  of  the  Grand  Jury  was  nec- 
essary. It  was  returned  into  court  in  the  presence  of  the 
Grand  Jury,  and  filed,  docketed  and  numbered.  The  origi- 
nal file  mark  was  not  erased,  but  it  was  refiled  and  signed  by 
the  clerk.     This  was  sufficient. 

Smith,  J.  The  defendant  in  error,  a  Justice  of  the  Peace, 
"was  indicted  for  non-feasance  in  office.    The  Grand  Jury, 
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which  preferred  the  accuHation,  were,  as  it  appears,  regularly 
selected;  sworn  and  empaneled.  The  indictment  wan  re- 
turned and  filed  in  open  court  on  the  4th  of  July,  1883, 
signed  by  the  Prosecuting  Attorney  and  endorsed  "  A  true 
bill''  over  the  signature  of  the  foreman.  It  charged  the  de- 
fendant with  a  failure  to  file,  on  or  before  the  commence- 
ment of  the  July  Term,  1883,  with  the  County  Clerk,  an  ab- 
stract of  all  misdemeanors  tried  before  him  since  the  last 
term  of  the  Circuit  Court,  giving  the  style  of  the  case,  the 
nature  of  the  offence,  how  he  obtained  jurisdiction  thereof, 
whether  the  offender  was  acquitted  or  convicted,  and  if  con- 
victed, the  amount  of  the  fine  or  punishment  imposed.  On 
the  5th  of  July,  the  case  was,  upon  motion  of  the  Prosecut- 
ing Attorney,  referred  back  to  the  Grand  Jury,  who,  on  the 
same  day  returned  the  same  indictment  into  court,  with  the 
following  interlineations  in  the  part  descriptive  of  the  of- 
fence: "The  names  of  the  parties"  (accused)  "and  the 
name  of  the  officer  collecting  same "  (fine).  The  record 
shows  that  this  interlined  indictment  was  presented  to  the 
court  in  the  presence  of  the  full  panel  and  was  filed,  dock- 
eted and  numbered.  It  was  also  marked  "  Refiled  July  5, 
1883,"  and  signed  by  the  clerk. 

At  the  next  term  the  defendant  moved  to  set  aside  the  in- 
dictment because  the  endorsement  "  A  true  bill "  was  not 
re-signed  by  the  foreman  after  interlineations  were  made. 
This  motion  was  sustained  and  the  indictment  dismissed. 
The  State  excepted  and  sued  out  a  writ  of  error. 
Indict-      When  the  original  indictment  was  returned  into  the  court 

ments     not 

amendable,  by  the  Grand  Jury  and  filed,  it  became  a  part  of  the  records 
of  that  court  and  thereafter  could  not  be  withdrawn  for 
amendment  or  for  any  other  purpose  either  by  the  Grand 
Jury  or  the  Prosecuting  Attorney.  If  the  indictment  was 
supposed  to  be  insufficient  either  for  uncertainty,  or  for  want 
of  proper  legal  words,  the  proper  practice  was  to  enter  ^ 
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nolle  prosequi  and  have  the  Grand  Jury  find  a  second  in- 
dictment on  the  original  evidence.  But  there  is  no  such 
thing  known  to  our  law  as  the  amendment  of  an  indictment, 
although  an  error  as  to  the  defendant's  name  will  not  vitiate 
the  procee<ling8  {Oantfs  Dig.  Sec.  1785) ;  and  there  are 
some  formal  defects  which  will  be  cured  by  verdict.  Den- 
nw  V.  State,  6  Ark,  230.  In  iact  there  are  Constitutional 
objections  to  such  amendments. 
Affirmed. 


State  v.  Ellis. 
State  v.  Conner. 

1 .     Indictment  ;  J^or  concealing'  deatk  of  bastard  child. 
An  indictment  for  concealing  the  death  of  a  bastard  child  must 
expressly  and  distinctly  allege  the  child  to  be  dead ;  but  it  need 
not  state  whether  the  child  died  before,  at,  or  after  its  birth,  nor 
how  the  mother  endeavored  to  conceal  its  death. 


APPEALS  from  Carroll  Circuit  Court, 
lion.  J.  M.  PiTTMAN,  Circuit  Judge. 

Moore,  AtVy  GenH,  for  State. 

The  indictment  is  in  the  language  of  the  statute  and 
good.     Gantt's  Dig.,  Sec.  1275. 

Smith,  J.  These  two  indictments  were,  the  one  against 
the  mother  ot  a  bastard  child  for  endeavoring  to  conceal 
its  death,  and  the  other  against  an  accessory  for  aiding 
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and  abetting  her.  The  first  charged  that  the  defendant, 
"  after  having  given  birth  to  a  bastard  child,  did  feloni- 
ously and  unlawfully  conceal  the  death  of  said  bastard 
child,  so  that  its  death  might  not  come  to  light;"  and 
in  a  second  count  that  she  did  by  the  procurement  and 
assistance  of  one  A.  W.  Conner,  feloniously  and  unlaw- 
fully, privately  conceal  the  death  of  the  issue  of  her  said 
body,  said  issue  then  and  there  being  a  bastard,  so  that 
its  death  might  not  come  to  light  "  "The  second  indict- 
ment charged  that  Connor  did  unlawfully  and  feloniously 
assist  and  procure  the  said  Mary  Ellis  to  conceal  private- 
ly, the  death  of  said  bastard  child  which  was  the  issue  of 
her  body,  so  that  its  death  might  not  come  to  light/^ 
To  both  indictments  demurrers  were  sustained,  because 
the  facts  set  forth  do  not  constitute  a  public  offence ;  the 
charge  being  vague,  indefinite,  uncertain^and  ambiguous. 

According  to  all  of  the  precedents  and  authorities,  the 
indictment  for  this  offence  must  expressly  and  distinctly 
allege  the  child  to  be  dead,  although  it  need  not  stat^ 
whether  it  died  before,  at,  or  after  its  birth ;  nor  in  what 
manner,  or  by  what  acts  the  mother  endeavored  to  con- 
ceal its  death.  Here  is  no  direct  averment  of  the  child's 
death,  nor  is  its  death  noted,  except  in  the  averment  of 
its  concealment.  Nothing  can  be  taken  by  intendment 
or  by  way  of  recital,  to  supply  the  want  of  certainty  in 
an  indictment. 

Bishop  on  Statutory  Crimea,  Sec.  778 ;  RusaeU  on  Grimes j  8 
Am,  Ed.,  574 ;  Douglass  v.   Commonwealth,  2,  S.  ^  R.,  40. 

Affirmed. 
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1.    Ljquor  :    Evidence  of  selling. 

The  having  a  government  liquor  license  in  one's  hou<«e  prior  to 
thepassageof  tbeact  of  March  13,  1883,  making  the  possession  of 
wicli  license /r/mayac/tf  evidence  of  a  **  blind  tiger,"  was  not  evi- 
dence that  the  owner  or  occupant  of  the  house  was  selling  liquor. 

APPEAL  from  Washington  Circuit  Court. 
Hon.  J.  M.  PiTTMAN,  Circuit  Judge. 

Moorey  Ait'y  (?ew7,  for  the  Stat^. 

There  is  no  question  of  law  in  this  case.  The  evidence, 
though  not  extremely  lucid  and  perhaps  somi^what  contra- 
dictory, is  8ufB(dent  to  support  the  verdict. 

SxiTH,  J.  The  appellants  were  convicted  upon  an  indict- 
Dipnt  charging  them  with  selling  ardent  and  intoxicating 
spirits  within  three  miles  of  the  Arkansas  Industrial  Uni- 
versity, contrary  to  the  Act  of  March  6,  1875.  Their  m(»- 
tion  for  a  new  trial  was  denied.  No  ruling  of  the  court  be- 
low was  complained  of  and  the  single  question  i-^,  *•  Was 
there  evidence  to  support  the  verdict  ?" 

Clements,  the  person  to  whom,  as  it  is  alleged,  the  liquor 
was  sold,  testified  that  he  went  to  the  business  house  of  Liles 
ID  Payetteville  and  there  met  8tirraan,'^whom  he  told  that 
he  wanted  some  whiskey,  atthe  same^time  producing  a  half- 
pint  bottle  and  laying  down  twenty -five  cents  on  the  counter. 
Slirmau  replied  "  You  go  oat  and  I  will  get  you  some." 
Witness  then  left,  was  gone  about  six  minutes,  returned  and 
found  his  bottle  full  of  whiskey  on  the  counter,  which  he 
pif*ked  up  and  departed.  Witness  saw  Liles  in  an  adjoin- 
ing room  of  the  store,  but  had  no  converrtaiion  with  hiui, 
and  did  not  know  that  Liles  had  any  connection  with  the 
transaction,  nor  from  what  place  the  whiskey  came. 
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By  another  witness  it  was  proved  that  Liles  had  an  Inter- 
nal Revenue  license  from  the  United  States  Government  to 
sell  whiskey  at  Fayetteville. 

The  defense  produced  a  witness,  who  swore  he  was  present 
when  Clements  applied  to  Stirman  for  the  whiskey ;  that 
Stirman  took  the  bottle  and  money  and  proceeded  in  com- 
pany with  witness  to  Drisk ell's  and  gave  Driskell  the  bottle 
and  the  money  and  Driskell  went  into  a  back  room  with  the 
bottle ;  that  Stirman  was  not  in  the  employ  of  Liles,  but  was 
working  at  a  lumber  yard  near  the  depot.  Another  witness, 
who  was  also  in  Lile's  store  at  the  time,  gave  testimony  to 
the  same  effect. 

There  is  nothing  here  tending  to  connect  Liles  with  the 
sale  of  the  liquor,  nor  any  proof  which  would  justify  an  in- 
ference that  Stirman  was  his  agent  in  the  matter.  The  only 
suspicious  circumstance  is  his  having  license  from  the  gen- 
eral government,  but  parties  cannot  be  convicted  of  crimi- 
nal offences  upon  a  bare  suspicion.  After  this  sale  is  alleged 
to  have  taken  place,  the  legislature  on  the  30th  of  March, 
1883,  enacted  a  law,  making  the  finding  of  a  United  States 
liquor  license  in  a  hou'^e,  under  certain  circumstances,  prima 
facie  evidence  that  the  party  owning  or  controlling  the 
house,  was  keeping  a  **  Blind  Tiger."  But  that  cannot  af- 
fect this  case. 

The  judgment  against  Stirman  is  affirmed  ;  but  as  to  Liles 
it  is  reversed  and  a  new  trial  awarded. 


Seelig  v.  State  of  Arkaksas. 

1.     Criminal  Law  ;  Sabbath  breaking'  by  keeping  store  door  open. 
To  commit  the  offense  of  Sabbath  breaking  by  keeping  a  store  door 
open  on  Sunday,  it  is  not  necessary  to  keep  it  so  opened  as  to  in- 
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duce  customers  to  enter  and  trade.  It  is  sufficient  if  the  door  is 
partially  open,  or  intentionally  left  unlocked,  so  that  any  person 
may  enter  as  readily  as  if  left  open.  Or  if  it  is  opened  to  the 
knocking  of  a  stranger  and  he  admitted  or  invited  in,  this  is  a 
keeping  open  within  the  prohibition  of  the  statute. 

APPEAL  from  Phillips  Circuit  Court. 
Hon.  M.  T.  Sandbrs  Circuit  Judge. 

Thweatt  &  Quarks  for  appellant. 

No  offense  is  charged  in  the  indictment.  The  mere 
fact  that  the  door  was  open,  or  opened,  is  no  crime.  The 
indictment  must  set  forth  the  charge  in  the  words  of  the 
statute.  Gantes  Dig.  See.  1618;  22  Am.  Deo.  p.  774-5; 
38  Ark.,  519. 

There  is  a  total  want  of  evidence  to  support  the  ver- 
dict. TSo  proof  that  defendant  was  at  the  store,  or  that 
the  door  was  open  with  his  knowledge,  or  by  his  consent 
or  directions,  and  he  cannot  be  held  criminally  responsi- 
ble for  the  acts  of  his  kook-keeper. 

Moore,  AWy  OenH,  contra. 

It  was  not  necessary  to  prove  a  sale,  the  keeping  open  of 
his  store  was  a  complete  offense  under  the  statute.  The 
ad  was  unlawful,  and  if  he  had  any  excuse  or  other  de- 
fense he  should  have  shown  it.  OarMs  Dig.,  Sec.,  1618 ; 
UArk,U7;  36  lb.,  222. 

SMriH,  J .  Seelig  was  charged  by  affidavit  before  the 
Mayor  of  Helena  with  Sabbath-breaking,  by  keeping  open 
the  door  of  his  store.  He  was  convicted  and  fined  there, 
and  again  on  appeal  to  the  Circuit  Court. 

He  moved  for  a  new  trial  for  misdirection  and  because 

the  verdict  was  contrary  to  the  evidence. 
7 43 
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Stansell,  the  City  Marshal,  swore  that  he  saw  a  side 
door  of  the  store  open  oa  a  certain  Sunday  shortly  before 
the  prosecution  was  begun,  and  saw  a  boy  pass  out  with 
a  bundle.  Another  witness  went  to  the  store  in  company 
with  Sexton,  defendant's  book-keeper,  found  the  door 
closed  but  not  locked ;  entered  and  remained  five  or  ten 
minutes.  Sexton  staid  to  write  letters.  And  while  Sex- 
ton was  within,  a  negro  knocked  at  the  door  and  was 
admitted.  Sexton  also  went  out  of  the  side  door,  leaving 
it  open,  and  walked  across  the  street  to  speak  to  his  em- 
ployer. 

The  court  charged  as  follows : 

1.  If  the  jury  find  from  the  evidence  that  the  defend- 
ant kept  his  store  open  on  Sunday  as  alleged,  within 
twelve  months  next  before  the  commencement  of  the 
prosecution,  or  that  any  door  thereof,  through  which  the 
public  might  pass,  or  had  the  opportunity  of  doing  so, 
was  kept  or  left  open  on  Sunday,  he  would  be  guilty  as 
charged. 

2.  If  the  jury  believe  from  the  evidence  that  a  door  of 
the  defendant's  store  was  not  kept  or  left  wide  open,  but 
that  it  was  partially  open,  or  that  the  locks  or  fastenings 
were  intentionally  left  unsecured,  so  that  any  person  de- 
siring to  do  so  might  enter  the  store  as  readily  as  though 
it  were  standing  open,  the  defendant  would  be  guilty. 

3.  If  any  person,  who  is  a  stranger,  goes  to  a  store 
on  Sunday  and,  upon  knocking,  the  door  is  immediately 
opened  and  such  person  admitted,  or  invited  into  the 
store,  this  is  a  keeping  open  within  the  prohibition  of  the 
statute. 

The  following  prayers  were  denied : 

Keeping  open  a  store  in  contemplation  of  law  is  such  a 
keeping  open  as  would  induce  customers  to  enter  for  the 
purpose  of  trade  or  traffic ;  and  under  this  charge  it  is 
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necessary  to  prove  that  the  defendant  did,  in  fact,  keep 
open  his  store;  and  the  mere  fact  that  the  defendant's 
door  was  opened  for  a  few  minutes  and  was  not  kept 
open  for  any  length  of  time,  nor  for  the  purpose  of  in- 
ducing trade  or  traffic  is  not  sufficient  proof  of  guilt. 

If  the  jury  find  that  the  defendant  was  not  in  the  store 
and  gave  no  directions  to  any  one  as  to  keeping  the  door 
open,  or  that  defendant  was  not  present  at  the  time  and 
knew  not  that  the  door  was  open,  he  was  not  responsible 
for  its  being  open. 

We  perceive  no  objections  to  the  charge  of  the  court. 
And  as  to  the  prayers  refused ;  Where  an  act  is  in  itself 
indifferent  and  only  becomes  criminal  when  done  with  a 
particular  intent,  there  the  intent  must  be  proved.  But 
if  the  act  be  unlawful,  as  to  keep  open  a  store  on  Sunday, 
the  law  implies  the  criminal  intent  and  proof  of  justifica- 
tion or  excuse  must  come  from  the  defendant.  GanWi 
I>ig.y  1618;  Shover  v.  StcUe,  10  Ark,,  269;  Britton  v.  State, 
lb.,  299. 

The  last  prayer  was  inapplicable  to  the  state  of  facts 
in  proof.  No  testimony  had  been  offered  as  to  what  di- 
rections, if  any,  the  accused  had  given  upon  the  subject 
of  keeping  open  on  Sunday,  and  his  own  witness  proved 
he  was  just  across  the  street  at  the  time  the  door  stood 
open. 

Certainly  there  is  no  total  lack  of  evidence  to  sustain 
the  verdict.     Compare  Bennet  v.  State,  13  Ark.,  694. 

Affirmed. 


Care  v.  State  op  Arkansas. 


I.    Evidence:     Impeaching  witness  :    Indictment  for  felony. 
The  State  cannot  impeach  the  character  of  a  witness,  nor  discredit 
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him  before  the  jury,  nor  impair  the  weight  of  his  testimony  by 
evidence  that  he  had  been  indicted  for  a  felony. 

2.  Same  :    Excluding  improper -^  from  jury :    Presumption  as  to  v<r- 

dict. 
Where  improper  evidence  is  admitted  and  afterwards  exciuded 
from  the  jury,  it  is  presumed  that  their  verdict  is  based  upon  le- 
gal testimony  only. 

3.  Res  Gestae  :     What  are  f 

Res  Gestae  are  the  surrounding  facts  of  a  transaction,  explanatory 
of  an  act,  or  showing  a  motive  for  acting.  They  may  be  submit- 
ted to  the  jury  provided  they  can  be  established  by  com- 
petent means,  sanctioned  by  the  law,  and  afford  any  fair  pre- 
sumption or  inference  as  to  the  question  in  dispute. 

4.  Same  :     Same, 

Circumstances  and  declarations  contemporaneous  with  the  main 
fact  under  consideration,  or  so  nearly  related  to  it  as  to  illustrate 
its  character  and  the  state  of  mind,  sentiments  and  disposition 
of  the  actors  are  parts  of  the  res  gestae—Sire  regarded  as  verbal 
facts  indicating  a  present  purpose  and  intention  and  therefore 
admitted  in  proof  as  any  other  material  facts.  And  they  need 
not  be  strictly  coincident  as  to  time,  if  they  are  generated  by  an 
excited  feeling  which  extends  without  break  or  let  down  from 
the  moment  of  the  event  they  illustrate ;  but  they  must  stand  in 
immediate  causal  relation  to  the  act  and  become  part,  either  of 
the  action  immediately  preceding  it,  or  of  action  which  it  im- 
mediately precedes. 

6.    Criminal  Practice  :    Admission  o/ evidence  : 
The  Circuit  Courts  should,  in  the  trial  of  criminal  causes,  admit  all 
testimony  offered,  of  which  they  doubt  the  competency. 

6,  Arrest  :     Killing  a  resisting  or  flying  Jelon : 

If  a  felon  resist  arrest  or  fly  so  that  he  cannot  possibly  be  appre- 
hended alive  by  those  who  pursue  him,  whether  private  persons 
or  public  officers,  with  or  without  a  warrant  from  a  magistrate, 
he  may  be  lawfully  slain  by  them. 

7.  Arrest  :     Who  may  make. 

Where  a  felony  has  in  fact,  been  committed,  either  an  officer  or  a 
private  citizen  who  has  reasonable  ground  to  suspect  a  particular 
person  may,  acting  in  good  faith,  arrest  him,  without  incurring 
any  liability,  civil  or  criminal,  though  the  suspicion  prove  un- 
founded.   But  if  no  offence  be  in  fact  committed  a  private  per- 
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son  making  such  arrest  will  not  be  Justified  by  such  suspicion 
and  good  fkith,  though  an  officer  will  be. 
8.    Criminal  Law  :    Liability  for  acts  of  accomplices. 
When  persons  combine  to  do  an  unlawful  thing,  if  the  act  of  one 
proceeding  according  to  the  common  plan,  ends  in  a  criminal 
result,  though  not  the  particular  result  intended,  all  are  liable. 

APPEA.L  from  Howard  Circuit  Court. 
Hon.  H.  B.  Stuart,  Circuit  Judge, 

Dan  W.  Jone8y  J.  E.  Borden  and  W,  G.  WhippU  for  ap* 
pellants. 

1.  It  was  improper  to  require  defendant's  witnesses  to  an« 
swer  whether  they  had  not  been  indicted  for  this  same  crime. 
Anderson,  v.  State,  34  Ark.,  257.  This  was  not  cured  by  the 
court  directing  the  jury  to  exclude  from  their  consideration 
and  pay  no  attention  to  the  fact  that  they  had  once  been  so 
indicted.    123  Mass.,  222;  25  Am.  Bep.,  85. 

2.  Evidence  of  what  was  said  and  done  at  the  church 
the  night  before,  was  clearly  admissible  as  part  of  the  res 
gestae.    1  Bishop  Cr,  Pro.,  Seo.  1085. 

3.  By  the  laws  of  this  State  any  person  may  arrest  one 
who  he  has  reasonable  cause  to  believe  has  been  guilty  of 
felony.  OanU's  Dig.,  Sec.  1679;  33  Ark.,  321;  2  Bish.  Or. 
Law,  Seo.  646,  652  and  1  Bish.  Cr.  Pro.,  Sec.  181  Sub. 

•^4.  If  the  original  purpose  of  defendant  was  lawfal,  he 
could  not  be  held  criminally  responsible  for  the  outcries  and 
statements  made  by  others  of  the  party  in  which  he  did  not 
join,  and  which  had  no  connection  with  the  original  design 
and  common  plan,  unless  he  incited  or  aided,  abetted  or  en- 
couraged.    1  Bish.  Cr.  Law,  Sec.  634,  637  and  641. 

C.  B.  Moore,  Attorney  GenH,  Contra. 

Smith,  J.  After  the  case  of  Carr  et  al  i?,  State,  reported 
in  42  Ark.,  204,  had  been  remanded    to   the  Circuit  Court, 
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Carr  elected  to  sever,  was  put  npon  trial,  convicted  of  mur- 
der in  the  first  degree  and  a  second  time  sentenced  to  be 
hanged.  The  evidence  amply  justified  the  verdict,  and  the 
court  successfully  ran  the  gauntlet  of  passing  upon  twenty- 
six  prayers  for  directions  prepared  by  the  energetic  coun8el 
for  the  prisoner. 
I.  Evi-  Two  of  the  defendant's  witnesses  were  required  to  answer 
j^i^jj«j«^upon  cross-examination    if  they  had  net  once  been  indicted 

S  ^^iSdiSi  ^^^  ^^'^^  same  murder. 

m^torteu     j^  ^^  ^^^  competent  for  the  State  to   impeach  the  charac- 
ter of  these  witnesses,  or  discredit   them    beforj  the  jury,  or 
impair  the  weight  of  their  testimony  in  this  manner.     An- 
derson V.  StatCj  34  Arh.^  257. 

When,  before  final  submission  of  the  cause,  irrelevant  evi- 
dence, which  had  been  admitted,  was  withdraw  from  the 
jury  and  they  instructed  to  disregard  it,  the  presumption  is 
that  the  jury  based  their  verdict  upon  legal  evidence  only. 
Pennsylvania  Co.  v.  Ray,  102  L.  S,,  451. 
2.Excind-     The  court  afterwards  repaired  this  error  by  directing  the 

er  eTidenoe  larv  to  excIudc  from  their  consideration  and   pay   no  atten- 

from    Jury.*'      ^  .  .       '' 

Son*  bT  to  *^*^"  ^  ^^®  ^^^^  ^^^^  these  witnessed  had  previously  been  un- 

Terdicu      jgj,  indictment  for  the  same  offence. 

The  defendant  also  offered  to  prove  by  a  witness  that  he 
and  some  twenty  or  thirty  other  colored  men  assembled,  on 
the  night  before  Wyatt  was  killed,  at  a  church  in  Hemp- 
stead County,  near  the  house  of  Wyatt,  who  resided  in  How- 
ard, for  the  purpose  of  concerting  means  to  secure  his  arrest ; 
that  they  had  reasonable  grounds  to  believe  that  he  bad  just 
before  committed  two  distinct  felonies  in  Hempstead,  name- 
ly, an  assault  with  intent  to  kill,  and  an  attempt  to  ravish. 
That  they  were  acting  under  legal  advice,  or  supposed  they 
were ;  that  the  meeting  on  the  following  morning  was  to 
carry  into  execution  the  plan  and  design  then  formed  and 
entered  into,  the  sole  object  being  to  arrest  Wyatt  and  take 
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him  before  a  magistrate  to  be  dealt  with  according  to  law 
and  not  to  kill  him  or  in  any  wise  to  do  him  a  bodily  injury. 
Bat  the  court  rejected  the  evidence. 

Res  gestae  are  the  surrounding  facts  of  a  transaction,  ex-     g.  rk  s 
planatory  of  an  act,  or  showing  a  motive  for  acting.     They  w"h™re. 
are  proper  to  be  submitted  to  a  jury,  provided   they  can  be 
established  by  competent  means,  sanctioned  by  the  law,  and 
afford  any  fair  presumption  or  .inference  as  to  the  question 
in  dispute. 

The  fact  that  Wyatt  came  to  his  death  by  violence  at  the 
hands  of  a  mob,  of  which  Carr  was  the  ringleader,  not  being 
seriously  controverted,  it  became  necessary  to  determine 
whether  malice  entered  as  aa  ingredient  into  such  killing; 
and  if  so,  then  whether  it  was  accompanied  by  those  evi- 
dences of  deliberation  and  premeditation  which  characterize 
the  highest  degree  of  murder.  Now  circumstances  and  dec- 
larations which  were  contemporaneous  with  the  main  fact 
under  consideration  or  so  nearly  related  to  it  as  to  illustrate 
it<%  character  and  the  state  of  mind,  sentiments  or  dispositions 
of  the  actors  are  parts  of  the  res  gestae. 

They  are  regarded  as  verbal  facts,  indicating  a  present 
purpose  and  intention,  and  are  therefore  admitted  in  proof 
like  any  other  material  facts.  1  Gr.  Ev.  Sees.  108-111; 
WhaHon's  Cr.  Eo.  Sees.  262-270 ;  1  Bishop  Or.  Pro.,  Sees. 
1083-1087;  Qiuton  v.  Estes,  20  ArL,  216;  Beaver  v.  Taylor^ 
1  WaU,  637 ;  ins.  Co.  v.  Mosley,  8  id.,  637. 

Thus  on  the  trial  of  Lord  George  Gordon  for  treason,  the 
cry  of  the  mob  who  accompanied  the  prisoner  on  his  enter- 
prise, was  received  in  evidence,  as  forming  part  of  the  res 
gestae  and  showing  the  character  of  the  principle  fact.  24 
HoweWs  8b.  iV.,  542. 

In  Pitman  v.  State,  22  Ark.,  254,  uncommuuicated  threats, 
made  by  the  deceased  on  the  day  of  the  killing,  were^admit- 
ted. 
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Nor  need  any  such  declarations  be  strictly  coincident  at*  to 
time,  if  they  are  generated  by  an  excited  feeling  which  ex- 
tends without  break  or  let  down  from  the  moment  of  the 
event  they  illustrate.  But  they  must  stand  in  immediate 
causal  relation  to  the  act,  and  become  part  either  of  the  ac- 
tion immediately  preceding  it,  or  of  action  which  it  imme- 
diately precedes.  Wharton's  Q\  Ev.,  Sec.  263 ;  2  Bishop 
Or.  Pro.  Sec.  625. 

Thus  in  ComdivLS  v.  State,  12  ArL,  782,  when  defendant 
was  tried  for  larceny  of  his  neighbor's  cow  and  it  was  proved 
he  had  killed  the  cow  in  his  pen  about  three  a.  m.  declarations 
made  the  night  before  in  presence  of  his  family  and  visitors, 
of  his  intention  to  kill  the  cow  before  day  and  sell  her  for 
beef  and  that  he  had  authority  from  the  owner  so  to  do,  if 
he  would  pay  for  her,  and  directions  given  to  his  slaves  in 
reference  to  the  matter,  were  adjudged  to  be  competent  evi- 
dence to  show  his  intentions  in  killing  the  cow. 

Evidence,  then,  of  what  was  done  and  said  at  the  church 

4    Samk* 

Same.  '  on  the  nigh*  before,  was  clearly  admissible,  provided  any 
connection  ib  shown  between  those  proceedings  and  the  sub- 
sequent homicide.  And  the  exclusion  of  the  same  was  a  re- 
versible error.  For  appellate  courts  are  not  at  liberty  to 
speculate  what  effect  the  evidence  would  have  had,  if  admit- 
ted, or  whether  it  would  have  altered  the  result.  On  the 
contrary,  we  are  bound  to  reverse  for  any  erroneous  ruling 
below,  which  prevents  a  party  from  getting  his  case  properly 
,     ,       before  the  jury.     In  other  words,  we  are  bound  to  see  that 

5.  Admis-  •*      -^  ' 

denoe*'  *^*"  ^^  ^^*  *  ^^^^  ^^^^^'  -^"^  ^^  ^^is  connection  we  recommend 
to  the  Circuit  Judges,  in  the  trial  of  criminal  cases,  to  ad- 
mit all  testimony  that  may  be  oflerded,  about  the  compe- 
tency of  which  they  are  in  doubt.  For,  if  the  accused  be 
guilty,  he  will  be,  in  th^  vast  majority  of  instances,  con- 
victed, notwithstanding  the  admission   of  such   evidence. 
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Whereas  the  rejection  of  it,  if  it  turns  out  to  be  competent 
evidence,  is  &tally  erroneous. 

Two  other  questions  are  presented  by  the  record,  which  c- ar*mt^ 
it  is  deemed  important  to  discuss,  because  they  are  reasona-  i^ng^flion! 
bly  sure  to  arise  upon  a  second  trial.  The  court  was  re- 
quested to  charge  that  by  the  laws  of  this  State  any  private 
person  may  arrest  one  who,  he  has  reasonable'  cause  to  be- 
lieve has  been  guilty  of  a  felony.  Therefore  if  the  jury 
should  find  from  the  evidence  that  Carr  had,  on  the  31st  of 
July,  1883,  reasonable  grounds  to  believe  that  Wyatt  had 
attempted  to  commit  a  rape  or  an  assault  with  intent  to  kill 
and  that  Carr  vras  engaged  in  securing  his  arrest  therefor, 
he  had  a  right  to  visit  Wyatt's  place  for  that  purpose  with- 
out a  warrant  and  to  take  steps  necessary  to  that  end ;  and 
it  is  immaterial  whether  Wyatt  had  in  fact  been  guilty  of 
any  crime.  And  this  request  was  repeated  in  several  forms, 
all  of  which  were  denied. 

"A  private  person  may  make  an  arrest  where  he  hasreas-7.  who  may 
ooable  grounds  for  believing  that  the  person  arrested  has 
committeed  a  felony."     GanWsDig.  Sec.  1679. 

This  statute  is  in  affirmance  of  the  common  law.  "  If  a 
person,  having  actually  committed  a  felony,  will  not  suffer 
himself  to  be  arrested,  but  stand  on  his  own  defense,  or  fly,  so 
that  he  can  not  possibly  be  apprehended  alive  by  those  who 
pursue  him,  whether  private  persons,  or  public  officers,  with  or 
without  a  warrant,  from  a  magistrate,  he  may  be  lawfully 
slain  by  them/'     1  Hawkins^  P.  C  p.  81,  Sec.  11. 

If  a  felony  be  committed  and  the  felon  fly  from  justice,  or 
a  dangerous  wound  be  given,  it  is  the  duty  of  every  man  to 
use  his  best  endeavors  for  preventing  an  escape ;  and  if  in 
Ae  pursuit  the  felon  be  killed,  when  he  can  not  be  other- 
wise overtaken,  the  homicide  is  justifiable.  This  rule  is  not 
confined  to  those  who  are  present,  so  as  to  have'ocular  proof 
of  the  fact,  or  to  those  who  first  come  to  the  knowledge  of 
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it:  for  if  in  these  eases  first  pursuit  be  made  and  sl  fortiori 
if  hue  and  cry  be  levied,  all  who  join  in  aid  of  those  who 
began  the  pursuit  are  under  the  same  protection  of  the  law." 
1  East  P.  C,  298. 

Here  the  rule  is  stated  with  its  limitations,  namely:  that 
if  the  ofience  has  been  in  fact  committed  and  an  individual 
has  reasonable  cause  to  suspect  a  particular  person,  he  may, 
acting  in  good  faith,  arrest  him,  without  incurring  any  lia- 
bility, civil  or  criminal,  should  the  suspicion  prove  un- 
founded. And  when  the  felony  is  past  the  only  distinction 
between  the  power  of  an  officer  and  a  private  person  arrest- 
ing without  a  warrant  is  this :  "  Should  the  one  arrested 
be  found  not  to  be  guilty,  the  private  person  will  not  be  jus- 
tified unless  an  ofiense  has  been  committed  by  some  one ; 
while  the  ofiicer  is  justified  though  no  offence  has  been  com- 
mitted ;  yet  both  must  have  had  reasonable  cause  to  suspect 
the  one  apprehended.  For  when  a  charge  of  this  high  na- 
ture is  made  to  an  officer,  he  is  bound  to  act  upon  it  and  pur- 
sue and  ai  rest  the  suspected  person  at  once;  and  it  would 
block  the  wheels  of  justice  if  he  could  not  do  his  official  duty 
without  being  answerable,  should  the  event  prove  that  the 
reasonable  suspicion  could  not  be  made  good  by  evidence. 

1  Bishop  Or.  Pro.  Sees.  168,  181. 

There  was  no  proof  in  this  case  that  Wyatt  had  commit- 
ted any  felony. 
naL  S^awI     The  court  gave  this  instruction,  which  is  rather  too  fav- 
act***?'*!*' orable  to  the  defendant :     "  If  the  defendant  was  jointly  with 
Gomp  ce.    ^^jj^j^  assembled  together  in  the  commission  of  a  trespass, 
or  perpetration  of  a  crime,  and  one  or  more  did  a  criminal 
thing  in  no  way  connected  with  the  joint  understanding,  the 
defendant  is  not  liable." 

The  law  upon  this  subject  is,  that  "  a  man  may  be  guilty 
of  a  wrong  which  he  did  not  specifically  intend,  if  it  came 
naturally  or  even  accidentally  from  some  other  specific,  or  a 
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general,  evil  purpose.  When,  therefore,  persons  combine  to 
do  an  unlawful  thing,  if  the  act  of  one,  proceeding  according 
to  the  common  plan,  terminate  in  a  criminal  result,  though 
not  the  particular  result  meant,  all  are  liable.'^  Bishop  Or, 
Law,  See.  636,  and  authorities  there  cited. 

Thus  in  Stephens  v.  State,  a  recent  unreported  decision  of 
the  Supreme  Court  of  Ohio,  where  several  agreed  to  rob  a 
man  at  his  house  and  one  remained  outside  on  guard,  while 
the  others  went  inside  and  in  order  to  rob  him,  killed  him, 
it  was  held  that  the  one  outside  was  guilty  of  murder  also, 
although  murder  was  not  contemplated  in  their  conspiracy, 
but  it  was  the  only  means  of  accomplishing  their  ends. 

Reversed  and  remanded  for  a  new  trial; 


Hanna  v.  Morrow. 


1«  Injunction  ;  Against  Judgments :  Diligence^  &c* 
To  entitle  a  party  to  enjoin  a  Judgment  he  must  show,  not  only 
that  the  Judgment  was  unjust,  but  that  it  was  not  the  result  of 
any  inattention  or  negligence  on  his  part.  That  he  omitted  to 
defend  the  suit  in  consequence  of  being  mislead  by  the  clerk  of 
the  court  as  to  its  character,  was  inexcusable  negligence. 

2.  HoMESTFAD ;    When  attaches  :  Lien. 

^uere :  Cau  a  valid  lien  fixed  upon  land  before  it  acquires  the 
character  of  a  homestead,  be  displaced  or  impaired  by  theaubse- 
quent  occupation  of  the  land  by  the  debtor  as  a  homestead  ? 

3.  JURiSDicnoNOF  J.  P.;  Judgment  beyond,  incurable. 
AJudgmentbeforea  Justice  of  the  Peace  upon  a  claim  above  his 

jurisdiction  is  void  and  can  not  be  cured,  or  setoff  against  another 
Judgment 

APPEAL  from  Washington  Circuit  Court  in  Chancery. 
lion.  A,  B.  Grbenwoop,  Special  Judge. 
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B.  R.  Davidson  for  appellant. 

1.  The  complaint  shows  a  good  defense  to  the  sale  of 
the  land.  Hanna  was  mislead  by  the  information  re- 
ceived from,  the  clerk  and  prevented  from  defending. 
The  clerk  is  the  custodian  of  the  records  and  papers. 
No  copy  of  a  complaint  is  served  on  a  defendant.  Ap- 
pellant was  guilty  of  no  laches  and  entitled  to  relief. 
Pom.  Eq.  per.  Sec.  856;  11  Ark.,  443;  4  Cash.,  Miss.,  341 ; 
3  Robertson,  637 :  7  Cranch,  335-6;  51  N.  H.,  385 ;  40  Id., 
441 ;  14  111,  375  ;  22  Id.,  161 ;  28  Id.,  479 ;  Story  Eq.  Jur., 
Sec,  110. 

2.  The  summons  was  not  in  compliance  with  law.  It 
was  not  to  answer  a  complaint  in  equity,  nor  to  answer  in 
20  days,  &c.  Gantt's  Dig.,  Sec.  4504-7.  It  did  not  au- 
thorize the  judgment. 

L.  Oregg  for  appellee. 

Where  a  lien  once  attaches  it  cannot  be  defeated  by  a 
claim  of  homestead.  Thompson  on  Homesteads,  Ac,  Sec. 
317  and  note;  lb.,  Sec,  715,  244-6  and  260,  648,  &c 

Appellant  shows  an  utter  want  of  legal  diligence;  he 
employed  no  attorney,  neglected  to  attend  court,  made 
no  inquiry  of  opposing  party  or  counsel,  did  not  look  at 
the  docket,  &c.,  &c.,  and  alleges  no  fault  or  fraud  on  ap- 
pellee. Hence  is  entitled  to  no  relief.  Herman  on  Ex., 
p.,  618;  Hilliard  on  New  Trials  p.  521-2  and  note;  lb.,  p. 
529,  549  and  550;  Freeman  on  Judg.,  Sec,  115;  High  on 
Inj.,  Sec  85,  p.  55,  Sees.  86,  99,  128,  136  and  165-6 ;  ^ory 
Eq.  Jur.,  Sees.  887-8;  3  Cain,  132;  29  Oal.,  422;  16  Id.. 
377;  71  N.  C,  232;  64  N.  C,  624;  9  GraU.,  40;  26  Oec, 
485 ;  5  Ark.,  185-6. 

Smith,  J.  Hanna,  in  his  bill  for  injunction,  filed  in 
1880,  alleged  that  Morrow  had,  in  1876,  recovered  a  de- 
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cree  in  Chancery  against  him  for  $222  and  costs;  that  in 
1877  an  execution  had  been  levied  on  one  hundred  and 
thirty  acres  of  land,  which  constituted  his  homestead,  and 
he  had  accordingly  filed  a  schedule,  claiming  the  land  as 
exempt  from  execution  and  had  procured  a  supersedeas 
to  be  issued ;  that  afterwards  Morrow  had  filed  his  peti- 
tion to  quash  said  supersedeas  and^'  subject  the  land  to 
the  payment  of  his  debt;  that  the  said  judgment  debtor 
was  duly  summoned  to  answer  this  petition  and  had  ap- 
plied to  the  clerk  of  the  court  for  a  sight  of  said  petition^ 
but  was  informed  that  the  only  suit  pending  against  him 
in  that  court  was  a  proceeding  by  adere  facias  to  revive  said 
judgment;  that  he  believed  and  relied  on  these  represen- 
tations of  the  clerk,  in  consequence  of  which  he  made  no 
defence,  and  judgment  by  default,  was  rendered  against 
him,  and  the  sheriff  is  now  about  to  sell  his  lands;  that 
the  plaintiff  is  a  married  man  and  head  of  a  family  and 
has  resided  on  the  lands  for  two  or  three  years  next  be- 
fore the  filing  of  his  bill,  and  the  lands  are  in  the  county 
and  worth  not  exceeding  $2,500 ;  that  he  had  filed  a 
schedule  of  all  his  property  and  demanded  a  supersedeas, 
but  the  clerk  had  refused  to  issue  it. 

The  bill  further  alleged  that  Hanna  had  a  judgment 
against  Morrow  for  $300,  which  he  exhibited  and  offered 
to  set  off  against  the  judgment  sought  to  be  enjoined. 

To  this  bill  a  demurrer  was  sustained  and  the  plaintiff 
declining  to  plead  further  was  dismissed  out  of  court. 

Only  two  questions  properly  arise  upon  the  record. 

It  was  specified,  as  one  of  the  causes  of  demurrer,  that 
the  bill  showed  no  suflicient  excuse  for  not  answering 
Morrow's  petition  to  quash  the  supersedeas  granted  by 
the  clerk. 

A  bill  seekinff  relief  of  this  nature  is  watched  with  ex-^  i.  injunc 

o  tioosagaiDBt 

treme  jealousy  and  the  grounds  upon  which  theinterfer-J^^™«''^*J| 

Ac, 
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ence  will  be  allowed  are  Bomewhat  narrow  and  restricted. 
The  general  principle  upon  which  the  relief  is  founded  is 
stated  by  Lord  Redesdale  in  Bateman  v.  Willoe,  1  Sch.  A 
Lef.,  204:  *^  It  is  not  sufficient  to  show  that  injustice  has 
been  done,  but  that  it  has  been  done  under  circumstan- 
ces which  authorize  the  court  to  interfere.  Because,  if  a 
matter  has  been  already  investigateyi  in  a  court  of  justice, 
according  to  the  common  and  ordinary  rules  of  investi- 
gation, a  court  of  equity  can  not  take  on  itself  to  enter 
into  it  again."  Hence,  it  must  appear  that  the  judgment 
complained  of  was  not  the  result  of  any  inattention  or 
negligence  on  the  part  of  the  person  aggrieved  and  he 
must  show  a  clear  case  of  diligence  to  entitle  himself  to 
an  injunction.  High  on  Injunctions  Sees.  85,  86,  99,  128, 
161,  165 ;  Dugan  v.  Cureton^  1  Ark,y  81 ;  Andrews  v.  FenUr 
lb.,  186;  Watson  v.  Palmer,  5  /d.,  501 ;  Bently  v.  Diltard,  6 
Id,y  79  ;  Hempstead  v.  Watkins,  Id.,  317  ;  Conway  v.  Ellison, 
14  Id.,  360;  Clapton  v.  Carluss,  42  Id. 

The  plaintiff  here  was  guilty  of  inexcusable  neglect. 
Every  suitor  should  personally  attend  to  his  case,  or  be 
represented  by  an  attorney. 

After  Hanna  had  been  duly  served  with  process,  he 
neglected  to  p-ttend  court,  made  no  inquiry  of  the  oppo- 
site party  or  his  counsel,  and  did  not  examine  the  docket 
tor  the  case,  but  suffered  himself  to  be  lulled  into  security 
by  loose  declarations  of  the  clerk  to  the  effect  that  no 
such  suit  was  pending.  No  fault  or  fraud  is  attributed 
to  the  adverse  litigant  or  his  solicitor.  And  solemn 
judgments  cannot  be  vacated  where  there  is  an  utter  ab- 
sence of  legal  diligence.  Freeman  on  Judgments,  Sec.  115; 
Gardenhire  v.  Vinson,  39  Ark.,  270. 

These  considerations  relieve  us  of  the  necessity  of.  de- 
termining whether  Hanna  had  any  meritorious  defence 
against   Morrow's  petition  to  vacate   the    supersedeas 
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theretofore  issued,  staying  the  sale  of  the  lands.  It  ap- 
pears from  the  bill  that  Hanna  was  not  occupying  these 
lands  at  the  date  of  the  rendition  of  the  judgment,  but 
that  after  the  judgment  lien  had  attached  and  before  the 
levy  of  the  execution,  he  had  established  his  residence 
upon  the  lands.  Whether  a  valid  lien  fixed  upon  land  be- 
fore it  acquires  the  character  of  a  homestead,  can  be  dis- 
placed or  impaired  by  a  subsequent  occupation  of  the 
land  by  the  debtor  as  a  homestead,  is  a  point  upon  which 
the  following  authorities  may  be  profitably  consulted  : 
Thompson  on  Homesteads  and  Exemptions^  Sec.  317  and  cases 
dted ;  Moore  v.  Granger y  30  Ark.y  574 ;  Patrick  v.  Baxter, 
49  id.;  Constitution  of  \%lAy  ArU  IX,  Sec.  4;  Tiimlinson  v. 
Swinney,  22  Ark.,  400;  Noi-ris  v.  Kidd,  28  Id.,  485. 

Then  to  the  bill,  considered  in  its  aspect  of  enforcing 
the  plaintifl[''8  right  to  set  oflf  his  judgment  against  Mor- 
row's judgment,  there  is  an  insuperable  objection  to  re- 
lief. The  plaintiff  sued  before  a  Justice  of  the  Peace, 
since  the  adoption  of  the  present  Constitution,  for  $439, 
and  recovered  judgment  tor  the  full  amount  of  his  claim. 
He  afterwards  entered  a  remittitur  for  the  $139  in  excess 
of  the  magistrate's  jurisdiction.  But  his  judgment  was 
not  a  mere  irregularity ;  it  was  a  nullity,  of,  no  avail,  or 
effect  whatever,  and  incapable  of  being  cured. 

Decree  aftrmed. 


JfiBMEYER  k  Darragh  v.  Little  Rock  Junction  Rail- 
way ET  AL, 

1.    Chancery  Jurisdiction  :  To  restrain  railroads  from  taking  land 
for  traekj  d:c. 
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Where  the  proposed  action  of  a  railroad  company  in  taking  land 
for  its  track  Is  unauthorized,  Chancery  may  restrain  it  by  in- 
junction. 

2.  Railroads  :  Proceedings  to  condemn  right  of  way. 

The  statutory  proceeding  to  condemn  land  for  right  of  way  for 
railroads  is  special,  to  ascertain  the  compensation  to  be  paid  the 
owner  for  the  land  to  be  taken.  No  provision  is  made  for  any 
issue  upon  the  right  to  condemn,  and  the  owner  can  not  in  that 
I)roceeding  question  the  legality  of  the  corporation. 

3.  Corporations  : 

Although  the  existence  of  corporations  voluntarily  organized  un- 
der general  statutes,  can  not  be  questioned  collaterally,  yet  i; 
they  have  resulted  from  fraudulent  combinations  of  individuals 
to  procure  powers  under  circumstances,  and  for  purposes  not 
within  the  scope  and  puri>o8e  of  legislative  intent,  and  under 
shelter  of  their  charter  are  about  to  exercise  powers  oppressive 
to  an  individual,  they  may  be  restiained  by  private  suit  of  those 
injured  or  about  to  be. 

APPEAL  from  Pulanki  Chancery  Court. 
Hon.  David  W.  Carroll,  Chancellor. 

Caruth  &  Erb  for  appellants. 

The  right  of  property,  and  its  quiet  enjoyment  are 
higher  than  any  Constitutional  sanction.  It  is  subject 
only  to  the  taxing  power  and  the  State's  right  of  Eminent 
Domain.  These  powers  must  be  legally  and  Constitu- 
tionally exercised.  ConsLy  Art.  11,  Sec.  22.  No  one  can 
be  compelled  to  part  with  his  property.     60  Maine,  290. 

The  statute  only  makes  articles  of  incorporation  pre- 
sumptive evidence  and  hence  may  be  enquired  into  by 
the  courts. 

A  corporation  conceived  and  created  for  fraudulent 
purposes  is  amenable  to  two  classes  of  proceedings— By 
the  Attorney  General  in  behalf  of  the  State — By  a  pri- 
vate individulal,  where  private  rights  are  directly  affected* 
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High  on  InjundionSy  Sec.  594.  And  a  Court  of  Chancery 
will  interfere  to  prevent  irreparable  injury  or  continuing 
trespasses.  76.,  Sec.  411 ;  35  Wis.^  425 ;  1  Dr.  A  Sm.y  164 ; 
Greeru^s  Bricea  Ultra  Vires,  p.  601;  18  Mioh.j  212. 

An  injunction  is  not  in  the  nature  of  a  prohibition  to 
courts  of  co-ordinate  jurisdiction — it  simply  restrains  the 
parties.    Story  Eq.  Jur.,  Sec.  875. 

Contend  that  the  L.  R.  Junction  Railway  has  perpe- 
trated a  fraud  upon  the  incorporation  laws  of  the  State  ; 
that  it  is  not,  and  is  not  intended  to  be,  a  railroad  com- 
pany, but  a  Bridge  Company,  attempting  to  evade  the 
revenue  laws  of  the  State  and  secure  exemption  from  tax- 
ation, &c.,  &c. 

An  injunction  ought  not  to  be  dissolved  merely  be- 
cause equity  is  defectively  stated,  nor  upon  a  question  of 
law,  unless  plain  beyond  a  reasonable  doubt.  3  Tenn. 
a.y  338. 

See  particularly  case  ofCen^  R.  B.  v.  Penn  R.  R.y  31  N. 
J.  Eq.,  475,  which  is  precisely  in  point. 

John  McClure  for  appellees. 

Injunction  will  not  lie  to  prevent  the  commission  or 
repetition  of  a  trespass,  when  there  is  an  adequate  rem- 
edy at  law.  11  Arhy  804.  There  must  be  something 
particular  or  special,  for  which  a  court  of  law  cannot  af- 
ford relief.  8  Geo.,  118;  35  Ala.\  599;  9  Gill  &  J.,  (Md.) 
468. 

Condemnation  proceedings  are  special  proceedingSj  un- 
der the  statute,  and  equity  will  not  interfere,  5  Abb.  {N. 
Y.)  171,  even  on  the  ground  of  irreparable  damages.  66 
Penn.  St.,  155. 

If  the  Defendant  Junction  R'y  Co.  is  a  corporation,  it 
has  the  right  to  pursue  the  statutory  remedy  for  condem- 
nation— if  not,  the  complainants  can  show  that  fact  in  the 
courtof  law  as  well  as  in  equity.  See  18  Barb.,  222; 
8 43 
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16  Fed.  Rep.,  522 ;  134  Mass.,  593;  11  Paige,  384;  34  iff., 
378;  11  Iowa,  523. 

"  Owners  of  land  not  being  shareholderB,  and  not  hav- 
ing contracted  with  the  Co.  as  a  corporation,  may  deny 
the  existence  of  a  corporation."  37  Cal,  354 ;  10  R.  /., 
144;  6  Ohio  St.,  276;  15  Oh.,St,,21;  57  Md.,  267;  33  OA. 
St.,  429;  45  Penn.,  St.,  81;  14  Cal,  424;  72  N.  Y.,  245; 
46  Md.,  372 ;  Boyce  v.  M.  Church,  75  N.  Y. 

If  there  is  no  such  corporation,  Quo  Warranto  would 
not  lie,  78  N.  C  67 ;  5  Iowa,  366,  and  if  not,  how  can  this 
action  be  maintained  ? 

The  fee  of  streets  and  alleys  being  in  the  city,  a  court 
of  equity  will  not  at  the  suit  of  an  individual,  enjoin  a 
Railway  Co.  from  operating  its  road  laid  without  per- 
mission, but  will  leave  the. redress  to  the  public  author- 
ities.    75  iff.,  588  ;  23  La.  Ann.,  535. 

When  large  and  extensive  works  are  sought  to  be 
stopped,  it  should  clearly  appear  that  it  is  a  case  for  eq- 
uitable intervention,  and  that  there  is  no  equitable  rem- 
edy at  law.     54  Penn.  St.,  164;  lb.,  401. 

The  charge  is,  not  that  the  Company  is  not  duly  organ- 
ized in  accordan  ce  with  law,  or  that  it  is  abusing  its  powers, 
but  that  the  corporators  have  practiced  a  fraud  on  the 
laxo.  Admitting  this  to  be  true,  the  Company  cannot  be 
held  responsible  for  the  fraud  of  the  corporaiors.  The 
condemnation  is  not  sought  by  the  corporators  but  by  the 
Company.     33  Oh.  St.,  436. 

The  State  for  the  fraud,  if  one  has  been  perpetrated, 
may  proceed  by  Quo  Warranto.     53  Cal,  694. 

Eakin,  J.  Appellants  own  ahalf  block  of  ground  in  Lit- 
tle Rock,  lying  on  the  North  side  of  an  alley  dividing  the 
block,  and  consisting  of  lots  numbered  from  1  to  6,  inclu- 
sive.    It  has,  along  its  river  front  on  the  North  side  of 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  115 

Niemeyer  &  Darragh  v.  Little  Rock  Junction  Railway  et  al. 

the  block,  a  railway  track,  being  part  of  the  line  of  the 
defendant  Company,  the  "Little  Rock,  Miss.  River  & 
Teias  Railway .'*  Upon  the  opposite  side  of  the  Arkan- 
sas River,  the  line  of  the  defendant  Company,  the  "Little 
Rock  &  Fort  Smith  Railroad  Company,"  comes  in  to  its 
Eastern  terminus  at  the  town  of  Argenta.  Up  to  the 
time  of  the  proceedings  involved  in  this  suit  there  had 
been  no  connection  between  the  two  roads. 

The  defendant  the  "  Little  Rock  Junction  Railroad  ^^  was 
organized  recently,  under  the  general  act  of  the  State,  for 
the  avowed  purpose  as  expressed  in  the  articles,  "  of  build- 
ing, operating,  maintaining  and  owning  a  line  of  railroad, 
with  all  the  necessary  turnouts,  side  tracks,  turn-tables,  de- 
pot station  houses,  switches  and  all  things  thereunto  apper- 
taining; commencing  at  some  suitable  point  east  of  Com- 
merce Street  in  the  City  of  Little  Rock  *  *  *  where  a 
connection  may  or  can  be  made  with  the  line  of  road  of  the 
Little  Rock,  Miss.  River  &  Texas  Railway,  thence  in  a 
northwesterly  direction  on  the  most  practical  route,  across 
the  Arkansas  River  to  a  point  at  or  near  Baring  Cross  * 
■^  *  where  a  suitable  connection  may  be  made  with  the 
Little  Rock  &  Ft.  Smith  Railway.^'  In  obtaining  this  char- 
ter it  seems  that  all  the  forms  prescribed  by  the  act  were 
followed,  and  all  the  requirments  of  the  act  fulfilled.  The 
Company  sianids  prima  facie  as  a  proper  corporation,  entitled 
to  all  the  rights  and  franchises  granted  by  the  genera]  act. 

Iq  locating  its  track,  the  Junction  Company  proposed  to 
to  pass  along  the  alley  on  the  South  side  of  the  lots,  and  ob- 
tained a  grant  of  the  privilege  from  the  municipal  authori- 
ties of  the  city.  It  required  also  the  use  of  the  lots  for  its 
proper  purposes,  (if  its  franchise  be  valid),  and  commenced 
proceedings  in  the  Circuit  Court,  under  the  statute,  for  their 
condemnation  to  its  uses.  The  proceedings  being  likely  to 
retard  the  prosecution  of  the  work,  the  Circuit  Court,  under 
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Sections  4950-1,  of  Gantt's  Digest,  directed  that  the  sum 
of  $5,750  be  deposited  by  the  Company  in  the  Grerman  Bank 
subject  to  the  order  of  the  court;  providing  that  then 
"  it  shall  and  may  be  lawful  for  the  petitioner  to  enter  upon 
the  property  herein  described,  and  proceed  with  its  work 
through  and  over  said  land  prior  to  the  assessment  and  pay- 
ment of  damages,  as  is  provided  by ''  said  Sections.  The 
deposit  was  made,  and  the  certificate  thereof  filed  in  court. 
What  further  progress  towards  the  assessment  of  damages  in 
that  court  has  been  made,  the  transcript  does  not  disclose. 

Appellants  brought  this  bill  afterwards  to  enjoin  the  pros- 
ecution of  the  work  along  said  alley,  and  the  taking  of  the 
lots,  alleging  that  the  organization  of  the  Company  was  a 
fraud  upon  the  State  in  this :  that  it  was  not  a  bona  fide 
Company  organized  to  build  and  operate  a  railroad  as  pre- 
tended, but  in  effect  a  Bridge  Company ;  taking  the  guise 
and  semblance  of  a  Railroad  Company  for  the  purpose  of 
building,  asing,  and  deriving  revenue  from  the  bridge  with 
the  exemption  from  taxation  accorded  by  statute  to  the 
bridges  of  railroads ;  that  in  truth  the  bridge  is  to  be  built^ 
used,  and  controlled  by  the  two  old  Companies,  which  for 
that  purpose  have  combined  in  a  colorable  scheme,  to  set 
up  a  pretended  separate  Company,  to  accomplish  a  junction^ 
and  enjoy  the  revenues  of  the  bridge. 

Some  of  the  specific  allegations  are  that  the  two  older  com- 
panies are  under  the  same  management,  forming  together 
one  road  which  is  directed  and  controlled  by  the  same  par- 
ties ;  that  the  incorporators  of  the  Junction  Company  filed 
their  articles  at  the  instance  of  the  old  companies ;  that  the 
proposed  road  is  to  be  only  about  two  miles  long ;  that  the  arti- 
cles are  silent  with  regard  to  a  bridge;  that  they  are  claiming  to 
a<5sert  franchises  for  the  purposes  of  a  bridge,  which  abridge 
charter  would  not  have  conferred ;  that  the  incoi:porators  of 
the  Junction  Co.  are  stockholders,  officers,  or  employes,  of 
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one  or  the  other  of  the  old  Companies^  and  that  its  capital 
stock  is  "  largely  held  by,  or  in  trust  for,  persons  owning 
large  amounts  in,  or  largely  concerned  in  their  management : 
that  the  old  companies  paid  for  the  surveys,  estimates,  plans 
and  specifications  for  the  bridge  and  its  approaches ;  depos- 
ited the  fees  for  the  articles  of  incorporation  ;  and  are  now 
through  their  general  offices  disbursing  all  the  expenses  of 
bridge  construction ;  further  that,  simultaneously  with  ita  in- 
corporation, the  Junction  Co.  before  beginning  work,  con- 
veyed the  road  and  bridge  about  to  be  built,  to  two  gentle- 
men in  Boston  who  were  stock  holders  and  officers  in  the 
old  roads,  in  trust  to  secure  a  proposed  bonded  indebtedness 
of  $400,000,  with  interest  at  7  per  ct. ;  that  at  the  same 
time,  with  the  execution  of  this  trust  deed  and  in  connexion 
with  it,  the  three  companies  entered  into  a  contract  in  writ- 
ing by  which  control  of  the  bridge  property  was  given  to 
the  old  Companies,  which,  on  their  part  bound  themselves, 
with  other  things,  to  guarantee,  or  provide  for  the  payment 
of  the  intei*est  on  said  bonded  indebtedness ;  further,  that 
aaid  bridge  is  intended  for  foot  passengers,  vehicles,  and 
general  use,  to  serve  the  purpose  of  a  common  highway,  as 
regards  modes  of  travel.  Further,  that  in  order  to  reach  the 
bridge  at  the  point  selected,  the  Little  Rock,  Miss.  &  Texas 
Road  is  obliged  to  build  a  line  for  some  distance  in  the 
city,  parallel  to  its  present  track,  which  new  line  it  would 
not  have  authority  of  itself  to  build,  and  that  it  thus  became 
necessary  to  resort  to  an  application  to  the  city  authorities 
by  a  new  company. 

The  injury  apprehended  by  appellants  is  represented  thus : 
that  their  lots  are  of  great  business  value;  that  a  line 
throagh  the  alley,  with  the  river  front  track  already  built 
woald  so  hem  in  the  lots  as  to  make  them  inaccessible  and 
ineonvenient  for  the  despatch  of  business,  thereby  diminish- 
ing the  market  value.    They  show  further  the  commence- 
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ment  of  the  proceedings  for  condenanation^  and  allege  that 
the  Junction  Railway  has  never  offered  them  a  reasonable 
compensation  for  the  lots  or  the  right  of  way  over  them. 

They  pray  that  the  Junction  Company  be  enjoined  from 
laying  the  track  through  the  alley,  and  from  entering  upon 
and  using  the  lots. 

An  injunction  as  prayed  was  ordered  by  the  Judge  of 
the  County  Court,  issued  by  the  Clerk,  and  duly  served. 
The  General  Manager  of  the  roads  disregarded  it,  and 
proceeded  to  lay  the  track  along  the  alley.  On  the  15th 
of  August,  1884,  a  rule  was  made  upon  him  by  the  Chan- 
cery Court,  to  appear  and  show  cause  why  an  attachment 
should  not  issue  against  him  for  contempt.  He  respon- 
ded, setting  up  want  of  notice  of  the  application  for  the 
injunction,  and  want  of  authority  in  the  County  Judge 
to  order  it,  inasmuch  as  it  did  not  appear  that  the  Cir- 
cuit Judge  was  absent  from  the  county,  either  by  the 
complaint  or  any  other  paper;  also  setting  forth  the  order 
and  authority  of  the  Circuit  Court  to  proceed  with  the 
work,  on  making  the  deposit ;  and  the  authority  of  the 
city  council  to  use  the  alley.  The  Chancellor  held  that 
he  was  not  justified  thereby  in  disobeying  the  injunction, 
although  he  was  of  the  opinion  that  the  writ  had  been 
improvidently  and  irregularly  issued.  The  Manager  was 
let  off  upon  payment  of  all  the  costs  arising  out  of  the 
issuing  of  the  injunction,  and  the  proceedings  for  con- 
tempt. 

Appellants  then  prayed  that  the  injunction  be  extended 
so  as  to  restrain  the  defendants  from  further  prosecution 
of  the  proceedings  in  the  Circuit  Court  for  condemnation 
of  the  lands. 

On  the  8th  Sept.,  the  petition  for  a  restraining  order 
was  heard  and  dismissed.  The  appellants  announced 
that  they  would  stand  upon   their  complaint.    It  was 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  119 

Niemeyer  &  Darragh  v.  Little  Rock  Junction  Railway  et  al, 

therefore  ordered  that  the  injunction  which  had  been 
issued  be  dissolved,  inasmuch  as  it  was  improvident,  and 
the  track  had  already  been  laid  along  the  alley.  The 
bill  was  dismissed,  for  want  of  equity,  and  an  appeal 
granted. 

An  ancillary  injunction  as  prayed  below  has  been  made 
by  this  court  to  hold  all  matters  in  statu  quoy  while  the 
case  is  being  considered.  It  has  been  advanced  as  in- 
volving interests  of  great  public  importance  and  the 
whole  matter  submitted. 

The  injury  impending  over  the  real  property  of  appel-  i.  Power 
lants  is  of  a  permanent  and  material  nature.  Something  j«^^w«^{n 
more  than  a  mere  trespass  by  an  intruder  which  maybe**'^*^- 
compensated,  or  punished  for  example,  leaving  the  prop- 
erty in  as  good  condition  as  formerly.  Lots  closely  can- 
fined  by  railroad  tracks  on  both  sides,  front  and  back, 
are  ill  suited  to  business  purposes,  much  less  for  residen- 
ces. Of  course  the  permanent  damage  would  be  greater 
if  the  lots  themselves  should  be  condemned.  If  the  pro- 
posed action  of  the  Junction  Railroad  Company  be  unau- 
thorized there  can  be  no  doubt  of  the  powei  to  arrest  it 
by  injunction.  Real  estate  has  always  been  thus  pro- 
tected. Partly  from  the  original  feudal  sentiment,  and 
partly  from  its  intrinsic  nature,  all  real  estate  is  consid- 
ered as  having  a  peculiar  value  to  its  owner,  as  being  the 
Bobject  of  local  affection.  No  one  piece  of  land  is  in  law 
as  good  to  the  owner  as  another  piece  of  the  same  value. 
In  truth,  no  two  pieces  are  alike.  Hence  the  market 
value  of  land  before  and  after  injury,  affords  no  just 
measure  or  criterion  of  compensation  for  a  wrongful  act, 
afiecting  it  permanently.  Nor  is  it  at  all  clear  to  our 
minds,  that  the  appellants  have  a  full,  complete  and  ade- 
quate remedy  at  law,  to  be  obtained  by  way  of  defence 
to  the  special  proceedings  in  the  Circuit  Court  forcondem- 
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nation.  The  Junction  Company,  in  all  purely  legal  as- 
pects, is  a  proper  corporation,  clothed  with  franchise  of 
KoAM  ^ "  ^  ©niinent  domain  to  the  extent  of  its  necessities.  The  pro- 
ingftolSSl  needing  under  our  statute,  is  a  special  one,  directed  solely 
deran^ right  ^^  the  objcct  of  determining  the  compensation  to  be  paid 
the  owner  of  property,  proposed  to  be  taken.  No  pro- 
vision is  made  for  any  issue  upon  the  rijht  to  condemn. 
It  could  not  be  there  pleaded  that  the  Junction  Co.,  was 
not  a  corporation.  To  attack  its  existence  collaterally 
is  not  permissible.  (See  cases  cited  in  Abbot's  Dig.  of 
Law  of  Corp.  pp.  365  et  seq.)  A  plea  in  the  nature  of 
nul  tiel  corporation  would  not  be  safe  in  the  face  of  com- 
plete articles  of  association.  If  the  objection  were  made 
on  the  ground  of  fraud  in  obtaining  the  franchise,  it 
would  still  be  true  that  the  jurisdiction  and  proceedings 
in  Chancery  to  relieve  against  fraud  are  more  complete 
and  effective  than  at  law. 

Besides,  it  is  plain  that  the  legislature  never  contem- 
plated any  such  defence  as  a  want  of  right  to  condemn 
in  the  corporation.  For  where  the  proceedings  are  liable 
to  delay.  It  is  made  the  duty  of  the  court  to  fix  a  sum  to 
be  deposited  by  the  company,  and  to  allow  the  property 
to  be  taken  and  used  in  anticipation  of  the  settlement  of 
damages.  That  was  done  in  this  case,  and  appellees  con- 
tend that  the  order  allowing  the  Junction  Co.  to  proceed 
and  take  the  property  is  in  the  nature  of  res  judicata^  and 
cannot  be  now  enjoined. 

8.  coRPo-     But  the  power  to  condemn  the  riffht  to  the  franchise, 

rations:  ^  ° 

lenf-'^whSn  ^^^  ^^^  ^  questiou  at  issue.  Further,  with  regard  to 
reetrained.  cotporatious  uot  actiug  uudcr  spccial  charters  of  legisla- 
tive grant,  but  voluntarily  organized  under  general  laws ; 
although  their  existence  as  corporations  cannot  be  ques- 
tioned collaterally,  yet  if  they  have  resulted  from  fraudu- 
lent combinations  of  individuals  to  procure  powers  under 
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circamstances,  and  for  purposes  not  within  the  scope  and 
purpose  of  legislative  intent,  and  the  corporators,  under 
shelter  of  their  articles,  are  about  to  exercise  powers  op- 
pressive to  the  individual  they  may  be  restrained  by  pri- 
vate suit  of  those  injured  or  about  to  be.  Fraud  has  no 
immunity  anywhere,  in  any  guise  {Patterson  et  als  v.  Arn- 
old et  als,  45  Fenn.  StAlO;  Centred  R.  R.  Co.,  N,  J,,  v.  Penn^ 
R.  R.  O).,  31  N.  J.J  {Eq.)  475.)  This  is  the  course  that,  in 
this  case,  has  been  pursued.  We  think  the  Chancery 
Court  properly  entertained  the  bill,  and  had  jurisdiction 
to  enjoin  the  Company  if  the  merits  of  the  case  required 
that  relief.  The  real  question  presented  by  the  appeal, 
is  this:  Does  the  bill,  taking  as  true  all  allegations  of 
fact  properly  made,  and  discarding  all  vague  and  general 
language  imputing  fraudulent  intent,  make  such  a  case 
as  should  invoke  the  interposition  of  a  court  of  equity. 
In  this  consideration  the  nature  and  the  extent  of  the 
damage,  as  being  permanent  and  irreparable,  cannot  aid 
the  bill.  It  results,  if  the  company  be  a  lawful  one,  from 
the  authority  of  the  State  in  the  exercise  of  its  right  of 
eminent  domain. 

The  statute  provides  that  any  number  of  persons,  not  less 
thaD  five,  being  subscribers  of  stock  in  a  contemplated  rail- 
road, may  be  formed  into  a  corporation,  for  the  purpose  of 
constructing,  owning  and  maintaining  such  railroad,  by  com- 
pliance with  certain  forms  and  requirements,  which  as  above 
noted,  have  all,  in  this  case  been  fulfilled.  Amongst  other 
powers  granted,  they  are  clothed  with  the  right  to  take,  and 
use,  all  lands  and  real  estate  '^  necessary  for  the  construction 
and  maintenance  of  the  railroad  and  stations,  depots  and 
other  aocommodations  necessary  to  accomplish  the  object  for 
which  the  corporation  is  created,  upon  paying  to  the  owner  a 
compensation  agreed  to  by  the  parties,  or  ascertained  and 
paid     or     deposited    as     therein     after    provided.      Pro- 
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vision  18  made  for  application  by  the  company  to  the  Cir- 
cuit Court,  when  the  compensation  cannot  be  agreed  on,  to 
have  the  damages  assessed  by  a  jury  of  twelve  men.  They 
are  empowered  to  construct  the  road  upon  or  across  any 
stream  of  water,  water-course,  road,  highway,  railroad  or 
canal,  intersected  by  the  route,  and  to  cross,  intersect,  j*)in 
or  unite  it  with  any  other  railroad  before  constructed  on  any 
point  on  its  route ;  and  upon  the  grounds  of  such  other 
railroad  company,  with  the  necessary  turnouts,  sidings  and 
switches,  and  other  conveniences,  in  furtherence  of  the  ob- 
ject of  its  construction;  and  to  borrow  money  to  be  applied 
to  the  construction  of  their  road  and  fixtures,  and  the  pur- 
chase of  their  engines  and  cars.  In  case  of  application  t(» 
the  court  for  assessment  of  damages  it  is  provided  that  when 
the  determination  of  the  question  in  controversy  is  likely  to 
retard  the  progress  of  work  on,  or  the  business  of,  the  rail- 
road company,  the  court,  or  judge  in  vacation  shall  desig- 
nate an  amount  of  money  to  be  deposited  by  such  company, 
subject  to  the  order  of  the  court,  for  the  purpose  of  compen- 
sation afterwards  to  be  fixed,  and  upon  making  said  deposit  it 
shall  be  lawful  for  such  company  to  enter  upon  the  land  and 
proceed  with  the  work.  Further,  it  is  expressly  provided, 
that  any  railroad  then,  or  thereafter  chartered,  under  exist- 
ing laws,  may  purchase,  and  hold  any  connecting  road  and 
operate  it,  or  may  consolidate  their  companies,  and  make 
one  company.     {See  GanWs  Dig,  Title  Railroads. 

By  Act  of  Dec.  9,  1874,  the  purchasers  of  any  railroad 
become  invested  with  all  its  rights,  franchises,  &c.,  and 
might  organize  under  the  same,  or  a  different  name,  with 
power  to  issue  bonds  whenever  deemed  expedient.  This  act 
was  expressly  supplemental  to  the  general  railroad  act. 

By  Act  of  Feb.  28th,  1881,  all  railroads  authorized  to 
cross  a  river  or  stream  are  empowered  to  construct  bridges 
over  the  same,  adapted  to  highway  purposes  as  well  as  to 


Digitized  by  VjOOQ IC 


'  MAY  TERM,  1884,  123 

Niemeyer  &  Darragh  v.  Little  Rock  Junction  Railway  et  al. 

the  use  of  said  road,  with  suitable  approackes  and  ways;  or 
to  sell,  lease  or  otherwise  convey  to  any  corporation,  organ- 
ized for  that  purpose,  the  right  to  construct  such  bridge. 
Power  was  given  to  take  tolls  at  fixed  rates  ;  and  the  company 
building  the  bridge,  whether  the  road  company,  or  its  lessees, 
were  invested  with  the  same  rights  and  powers  of  condemn- 
ing land  and  property,  with  other  privileges  and  franchises 
as  were  then,  or  might  thereafter  be,  conferred  upon  railroad 
compHnies,  to  be  governed  by  the  same  proceedingR. 

Under  the  Revenue  Act  of  1883,  Railroads  in  making 
their  schedules  of  property  for  taxation,  are  not  required  to 
include,  or  value,  embankments,  tunnels,  cuts,  ties,  tressels 
or  bridges.  They  are  thus  exempt  so  far  as  these  specifica- 
tions are  concerned,  but  are  required  to  value  all  improve* 
ments,  stations  and  structures  including  the  railroad  track. 

Such  is  a  brief  view  of  the  railroad  legislation  of  the  State 
in  recent  years,  from  which  it  is  easy  to  perceive  a  prevailing 
policy  to  encourage  not  only  their  construction  by  separate 
companies,  but  their  combination  into  continuous  lines.  It 
is  a  policy  which  our  growing  State  demands,  to  keep  her 
abreast  of  the  march  of  improvements  in  other  States,  and 
to  open  to  our  faimers  a  speedy  market  with  easy  transporta- 
tion, and  a  quick  connection  with  the  great  marts  of  the  na- 
tion. By  these  acts  and  in  the  light  of  this  manifest  pur- 
pose, the  allegations  are  to  be  tested  and  viewed,  so  as  to 
determine  whether  the  company  in  following  the  letter  of 
the  law,  and  endeavoring  to  avail  itself  of  its  grants  and 
immunities^  has  been  guilty  of  anything  intended  or  direct- 
ed to  contravene  this  policy.  If  there  has  been  no  fraud 
upon  the  State,  there  can  be  none  predicated  on  hardship  to 
individuals.  Every  citizen  is  required  to  yield  to  the  right 
of  eminent  domain,  and  be  satisfied  with  compensation, 
whenever  the  right  to  exercise  that  right  has  been  lawfully 
acquired. 
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Through  the  bill,  and  its  own  judicial  cognizance,  this 
court  is  advised  that  the  Ft.  Smith  road  runs  from  the 
extreme  Western  border  of  the  State,  at  a  point  accessi- 
ble from  the  Indian  Territory  by  a  navigable  river,  thence 
South-westerly  through  the  middle  of  the  State  to  a  point 
on  the  Arkansas  River  opposite  Little  Rock.  In  Little 
Rock  begins  the  Little  Rock,  Mississippi  River  &  Texas 
Road,  continuing  the  same  course,  South-westerly,  to  the 
great  water  artery  of  commerce,  the  Mississippi.  Sepa- 
rated, these  two  roads  failea  of  that  full  accommodation 
to  the  wants  of  the  people  which  it  was  the  manifest  de- 
sign of  the  legislature  to  meet  and  afford,  by  its  liberal 
legislation.  United,  they  would  open  to  both  sections 
uninterrupted  communication  with  New  Orleans  and  the 
Eastern  Southern  States,  which  would  be  available  to 
large  numbers  of  citizens,  invite  the  settlement  and  im- 
provement of  waste  lands,  and  develop  thft  latent  wealth 
of  the  State.  The  gap  about  two  miles  long,  required  to 
be  closed  by  a  railroad.  It  was  difficult  to  conceive  how 
a  mere  toll  bridge  would  have  served  the  public  ne- 
cessity, with  the  best  approaches  for  vehicles,  horsemen, 
cattle  and  foot  passengers.  It  would  have  been  compar- 
atively a  mere  local  convenience  for  the  residents  of  Little 
Rock  and  those  upon  the  north  side  of  the  river  near  enough 
to  come  to  the  city  in  vehicles.  No  great  public  purpose, 
affecting  the  mass  of  citizens  would  have  been  subserved. 
This  was,  of  course,  apparent  to  the  two  railroads,  whose 
managers  and  owners  saw  also  in  a  junction  railway  their 
own  best  interests.  They  had  a  right  to  look  to  those 
interests  and  promote  them  by  legitimate  means.  Their 
own  charters  did  not  allow  them  to  construct  the  junc- 
tion. Bat  that  does  not  seem  to  afford  any  clear  reason 
why  they  should  not  encourage,  promote  and  even  aid, 
another  company  ia  obtaining  a  separate  charter,  and 
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afterwards  even  buying  out  the  franchises  of  the  new 
company,  if  they  felt  disposed.  This  would  not  be  in 
contravention  of  the  State  policy,  but,  it  seems  to  us, 
rather  in  aid  of  it. 

The  law  does  not  prescribe  any  maximum  or  minimum 
length  of  the  road.  It  certainly  is  not  a  fictitious  rail- 
way. It  is  not  denied  that  one  is  in  process  of  being 
built.  But  it  is  only  alleged  that  the  present  corporators 
never  mean  to  equip  and  ruif  it.  But  it  is  not  alleged 
that  they  mean  to  abandon  it  after  it  is  built,  or  that  it 
will  not,  bona  fide^  afford  the  people  the  conveniences  ot 
transportation  which  they  have  a  right  to  expect  in  re- 
turn for  the  grant  of  franchises  by  the  State. 

The  corporators  are  individuals,  and  make  a  Company 
separate  and  distinct  in  law.  They  propose  doing  what 
their  charter  expresses.  Even  though  most  or  everyone  of 
them  were  officers  or  closely  interested  in  the  old  road.-^, 
they  have  nevertheless  the  right  to  become  members  of  a 
new  and  distinct  corporation,  and  may  legally  be  vested 
with  distinct  franchises.  Concede  that  they  acted  at  the  in- 
stance of  the  old  roads,  their  right  is  none  the  less.  Busi- 
ness men  in  their  enterprises  constantly  act  at  the  instance 
of  others  for  their  mntual  benefit.  It  is  rather  commenda- 
ble to  do  so. 

If  as  a  road  the  J  unctiou  Company  acquired  the  right  to 
make  its  road  over  the  Arkansas  a  public  highway,  and  take 
general  tolls,  and  to  hold  this  bridge  property  without  valu- 
ing it  to  be  taxed,  who  is  defrauded  ?  It  is  done  by  grace 
of  public  law,  binding  both  State  and  County.  It  is  a  con- 
cession to  induce  just  such  enterprises.  Neighborhood  toll 
bridges  have  not  the  same  public  and  general  importance  as 
those  which  keep  open  great  arteries  of  commerce,  through 
which  may  pulsate  the  trade  and  travel  of  many  Slates. 
There  is  a  reason  for  the  distinction.     We  think  it  cannot 
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be  taken  as  a  badge  of  fraud  that  this  Junction  Company 
availed  itself  of  this  advantage.  What  the  law  openly  and 
avowedly  allows  is  right. 

The  Junction  Company  had  the  right  to  borrow  money 
for  its  construction,  and  to  issue  its  bonds.  Conceding  that 
the  old  Companies  furnished  the  money,  and  acquired  the 
right,  or  endeavored  to  do  so,  of  controlling  the  Junction 
Co.  for  its  security,  that  would  not  render  the  Junction 
Company  fraudulent  in  its  inception  or  vitiate  its  articles. 
Whether  or  not  the  old  Companies  transcended  their  pow- 
ers in  entering  upon  an  enterprise  germain  to  their  purposes, 
is  a  matter  between  them  and  the  State,  or  between  their 
officers  and  stock  holders  and  those  dealing  with  them.  It 
cannot  aflTect  the  right  of  the  Junction  Company  to  exercise 
its  right  of  condemning  and  taking  lands  for  its  own  con- 
struction. It  only  goes  to  show  that  the  old  Companies  had 
a  great  interest  in  the  completion  of  the  Junction  Company, 
and  expected  to  derive  great  benefit  from  it.  But  no  bur- 
den is  thereby  surreptitiously  and  fraudulently  imposed  on 
those  whose  property  is  taken,  greater  than  would  have  fall- 
en upon  them,  if  the  new  Company  had  been  organized  by 
capitalists  who  were  strangers  to  both  the  old  roads. 

We  have  carefully  examined  the  case  of  the  Central  Rail- 
road Co.,  of  New  York  and  others  v.  The  Permsylvania  Rail' 
road  Company  and  others.  Supra.,  which  has  been  earnestly 
pressed  upon  us  by  counsel  for  appellants.  In  many  re- 
spects it  is  strikingly  like  this,  and  an  injunction  was  grant- 
ed. There  are  however  points  of  difference,  one  of  which 
is  commented  on  by  the  court.  It  is  that  the  Junction  Com- 
pany was  organized  in  the  interests  alone  of  a  private  cor- 
poration, a  storage  company,  to  afford  access  to  their  docks, 
and  that  it  seriously  interferred  with  the  business  of  a  great 
railroad  organized  for  the  public  benefit.  The  propriety  of 
an   injunction   depends  much   upon  the  particular   circum- 
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stances  of  each  particular  case.     It  is  not  a  matter  of  strict 
right  but  of  some  discretion. 

We  have  not  before  us  the  whole  of  the  legislation 
of  the  State  of  ITew  Jersey  upon  the  subject  of 
raiiroa  Is.  There  is  an  intimation  in  the  opinion  that  the 
law  could  not  be  applied  to  aflfect  purely  private  purposes.  It 
Wis  conceded  in  thit  cise  by  the  aflSdavit  of  the  President 
of  the  Storage  Company  that  the*  projected  road  which  ran 
from  it«  docks  to  the  line  of  the  New  Jersey  road  was  merely 
its  own  private  enterprise.  We  do  not  deem  deem  it  nee-' 
essary  however  to  seek  pjints  of  distinction,  in  order  to  de- 
cline making  the  opinion  of  the  learned  court  of  New  Jer- 
sey a  e[uide  in  the  decision  of  this  case.  Each  State  has  its 
own  policy,  and  it  is  the  duty  of  its  courts  to  carry  it  into 
effect. 

The  policy  of  this  Stite  in  enr»ouraging  the  building  of 
new  roads  is  extremely  liberal.  It  is  also  an  avowed  policy 
to  encourage  the  connection  of  old  roads  to  make  continuous 
lines.  All  the  great  marts  of  commerce  lie  without  our  bor- 
der?, and  this  is  essential  to  the  prosperity  of  our  people. 

To  close  the  gap,  between  the  ruads  terminating  one  at 
Fort  Smith  and  the  other  at  Arkansas  City,  far  down  the 
Mississippi  on  the  way  to  New  Orleans  is  a  work  of  vast 
importance.  It  is  a  commercial  necessity,  if  the  people 
above  Little  Rock  are  to  have  fair  means  of  competing  in 
their  products  with  those  below.  Such  a  road  interferes 
with  no  other  franchise  ot  equal  public  importance.  It 
should  be  a  very  clear  and  palpc\ble  fraud,  which  would  jus- 
tify the  courts  in  stopping  this  work  at  once,  and  perhaps 
forever.  It  is  not  at  all  probable  that  a  mere  bridge  com- 
pany will  ever  be  organize^!,  and  it  would  not  without  just 
such  co-operation  with  the  railroads,  which  it  was  charged 
was  fraudulent  in  the  Junction  Company,  be  of  commercial 
importance   to   the   majority   of  citizens.     The   companies 
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charged  with  fraud  in  promoting  and  aiding  the  Junction 
Company,  are  public  corporations  for  public  convenience, 
which  convenience  will  be  largely  increased  by  what  it  is 
charged  they  propose  to  do.  That  they  should  have  the  in 
centive  of  private  emolument  from  increased  business  is 
simply  necessary  to  human  activity. 

Viewing  this  case  under  all  its  |>eculiar  aspects,  we  are 
of  the  opinion  that  the  I^on.  Chancellor  did  wisely  in  refus- 
ing the  injunction.  The  dismissal  of  the  bill  without  for- 
mal demurrer,  or  leave  to  amend,  was  it  seems  in  accordance 
with  the  wish  of  appellants,  to  hasten  an  appeal  and  final 
settlement.  It  is  irregular  practice,  but,  under  the  circnm- 
stancos,  no  ground  of  reversal.     Affirm. 


Cauthron  v.  State. 


1.  Jurisdiction  :     Circuit  Court :    Forjeiied  Bail  Bond  in  Mayor's 

Court. 
The  summary  proceedings  on  a  forfeited  bail  bond  authorized  by 
Sections  1739  to  1742,  Gantt^s  Digest,  must  be  in  the  court  in 
which  the  party  was  required  to  appear.  The  Circuit  Court  has 
BO  Jurisdiction  under  them  to  render  Judgment  upon  a  forfeited 
bail  bond  in  a  Mayor's  Court,  for  failure  of  a  party  to  appear  in 
that  court  to  answer  for  a  violation  of  a  municipal  ordinance. 

2.  Same  :    Power  of  Mayor  to  take  Bail  Bond. 

Whether  a  Mayor  of  an  incorporated  town,  not  a  city,  can  issue  a 
warrant  oC arrest  for  the  violation  of  a  town  ordinance  which 
does  not  constitute  a  public  offence  against  the  criminal  laws  of 
the  State,  and  take  a  bail  bond  for  the  defendant's  appearance, 
^ert, 

APPEAL  from  Logan  Circuit  Court. 
Hon.  R.  B.  Rutherford,  Circuit  Judge. 
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T.  C.  Humphrey  for  appellants. 

C.  B.  Moore,  Att'y  Gen'l  for  the  State. 

The  Mayor  has  the  same  power  and  jarisdiction  as 
Justices  of  the  Peace,  in  all  matters,  civil  and  criminal, 
Ac.  See  Sec.  A5  Act  of  March  9th,  1875,  (Municipal  Cor- 
poration Act),  and  while  he  is  not  specially  empowered  to 
take  bail  it  is  within  the  implied  and  general  powers  and 
jurisdiction  as  a  Justice  of  the  Peace, 

*'  All  persons  shall  before  conviction  be  bailable  by  suf- 
ficient sureties,  &c.''  Declaration  of  Rights^  Sec.  8.  See 
also&c.  1670  Gantt's  Dig.  The  bail  bond  was  properly 
made  payable  to  the  State.     lb.  Sec.  1723. 

Eakin,  J.  At  the  Sept.  Term  1882  ©f  the  Logan  Cir- 
cuit Court,  in  a  case  entitled  "  State  of  Arkansas  v.Thos. 
Cauthron  and  W.  P.  Cauthron,"  the  defendants  filed  an 
answer  which  alludes  to  a  certain  bond  the  subject  of 
controversy.  The  record  proper  does  not  disclose  any 
complaint,  scire  facias,  or  other  summons.  A  reference 
to  the  evidence  in  the  bill  of  exceptions,  shows,  however, 
that  the  State  adduced  on  trial,  a  warrant  of  the  Mayor, 
addressed  to  the  Marshal  of  the  town  of  Boonville,  for 
the  arrest  of  T.  R.  Cauthron  for  the  violation  of  a  town 
ordinance,  which  does  notappear  to  have  been  an  offense 
under  the  criminal  laws  of  the  State.  The  Marshal  ar- 
rested the  party  and  released  him  on  his  bond,  signed 
by  the  above  named  defendants,  T.  &  W.  P.  Cauthron, 
conditioned  to  appear  before  the  Mayor  on  the  first  day 
of  June.  The  bond  was  to  the  State  of  Arkansas  in  the 
sum  of  two  hundred  and  fifty  dollars.  Upon  it  there  is 
an  endorsement  of  the  Mayor,  showing  that  the  party 
arrested  having  failed  to  appear  on  that  day,  he  had  ad- 
judged the  bond  to  be  forfeited.  It  was  then  filed  with 
the  Circuit  Clerk  on  the  7th  of  August,  1882,  and  was 
9 43 
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evidently  taken  by  the  court  in  lieu  of  a  formal  complaint. 
It  was  endorsed  also  with  the  approval  of  the  Mayor. 
There  was  no  ordinance  of  the  town  shown  authorizing 
the  Mayor  to  admit  to  bail  persons  charged  with  munic- 
ipal offenses. 

The  answer  of  defendants  relies  upon  the  following 
points  :  1st.  That  the  bond  was  not  taken  in  the  man- 
ner prescribed  by  the  statute. 

2nd.  That  the  Mayor  had  no  jurisdiction  to  admit 
to  bail  for  the  violation  of  an  ordinance:  or,  3d,  To 
take  a  bond  in  such  case  in  the  name  of  the  State : 
or,  4th,  That  the  person  taken  was  ever  legally  under  ar- 
rest. 

The  cause  was  submitted  to  the  court,  which  declared 
that  the  Mayor  was  a  magistrate  and  could  take  such  a 
bond,  and  hear  and  determine  the  matter  of  the  liability 
of  the  sureties  thereon.  That  he  having  found  the  sure- 
ties indebted  to  the  State  of  Arkansas  in  the  amount 
named,  his  finding  should  be  affirmed.  Judgment  was 
rendered  accordingly  for  that  sum  and  costs.  After  mo- 
tion for  a  new  trial  and  a  bill  of  exceptions,  the  defend- 
ants appealed. 
1.  Juris-     It  will  be  observed  that  both  the  attorney  for  the  State, 

dlcUou      of  ''  ' 

cjj-^c^uUand  the  court  proceeded  upon  the  idea  that  the  dcclara- 
b5i®*^nd^ion  of  forfeiture  made  by  the  Mayor,  authorized  in  the 
orTcouAr  Circuit  Court  the  summary  proceedings  prescribed  by 
Sections  1739  to  1743  of  Gantt's  Digest.  This  is  a  mis- 
apprehension. These  sections  provide  the  mode  of  en- 
forcing bail  bonds  by  the  court  in  which  the  prisoner  is 
bound  to  appear.  No  other  court  has  jurisdiction  to  pro- 
ceed in  this  manner.  Without  a  complaint  showing 
cause  of  action  the  suit  should  have  been  dismissed. 

In  deference  to  the  State  and  the  attorneys  who  prose- 
cute this  appeal,  we  remark  that  the  question  whether 
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the  Mayor  of  an  incorporated  town,  not  a  city,  can  issue 
a  warrant  of  arrest  for  the  violation  of  an  ordinance 
which  does  not  constitute  a  public  offense  against  the 
criminal  laws  of  the  State,  and  take  or  authorize  a  bail 
bond  for  appearance,  is  a  grave  one  which  we  prefer  to 
reserve  until  a  case  arises  which  may  require  its  adjudi- 
cation. If  the  power  exists  it  must  be  found  in  the  stat- 
otes.  Otherwise  officers  and  courts  cannot  assume  it, 
however  convenient  it  may  appear.  It  does  not  exist 
at  common  law  as  incident  to  municipal  corporations. 
The  proceedings  in  our  criminal  procedure,  regarding 
bail,  are  all  directed  to  offenses  against  the  State.  It 
most  appear  that  the  party  is  charged  with  a  "  public 
offense."  QardVs  Digest,  See.,  1726.  Breaches  of  munic- 
ipal regulations,  which  are  not  offenses  against  general 
and  public  law,  are  not  essentially  criminal.  Dillon  on 
Mun.  Corp.,  Sec.  429. 

In  this  case  the  proceedings  of  the  Circuit  Court  are 
unauthorized  by  any  law.  That  court  had  no  connection 
whatever  with  the  bail  bond.  It  had  no  criminal  juris- 
diction regarding  the  offense  committed.  The  prisoner 
was  not  bound  to  appear  there.  The  forfeiture  was  not 
incurred  there.  The  paper  was  simply  brought  there  from 
the  Mayor,  with  his  endorsement  without  any  complaint. 
This  was  in  violation  of  Sec.  1742  of  Gantt's  Digest  which 
provides  that  the  action  on  the  bail  bond  (referring  to  the 
statutory  proceeding)  shall  be  in  the  court  in  which  the 
defendant  was  or  would  have  been  required  to  appear  for 
trial. 

Reversed  and  remanded  with  instructions  to  dismiss  the 
cause. 
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1.  Criminal  Practice  :  On  bail  bonds.  Surrender  of  principal  by 
bail. 
Carter,  the  security  in  a  bail  bond  of  Spain,  surrendered  his  prin- 
cipal to  the  Deputy  SherifiT (or  supposed  Deputy),  in  the  manner 
provided  by  the  statute,  on  the  Slst  day  of  October,  1882.  The 
Sheriff  had  been  elected  in  1880  and  again  in  1882,  and  was 
qualified  under  the  last  election  op  the  30th  day  of  October, 
1882,  but  had  not  been  commissioned.  After  his  qualification 
on  the  80th  he  had  not  reappointed  the  deputy.  It  did  not  ap- 
pear that  either  the  surety  or  the  deputy  knew  that  the  Sherifi" 
had  qualified  under  his  new  term  on  the  day  before.  The  sur^ 
render  seemed  regular,  according  to  law,  and  in  good  faith  and 
without  collusion  of  the  surety  \toT  the  escape  of  the  principal. 
Held^  in  a  suit  against  the  surety  on  the  bail  bond,  that  the  pariies 
had  reason  to  believe  that  the  deputy  was  an  officer  dejure  as 
well  as  de facto  and  that  the  surety  should  be  discharged. 


APPEAL  from  Sebastian  Circuit  Court. 
Hon.  R.  B.  Rutherford,  Circuit  Judge. 

Clendenning  &  Sandels  for  appellant. 

Wright,  to  whom  appellant  surrendered  Spain,  was  a 
Deputy  Sheriff.  Falconer,  the  Sheriff,  had  not  qualified  un- 
der his  new  election. 

As  to  the  sufficiency  of  the  surrender  see  Stei^nberg  v. 
State,  41  Ark. 

C.  B.  Moore,  AtVy  GenH^  for  the  appellee. 

Wright,  was  not  a  Deputy  Sheriff,  and  the  surrender  to 
him  of  Spain  was  not  a  delivery  to  the  Sheriff  or  jailor. 

Eakin,  J.  Appellant  was  surety  in  a  bail  bond  of  one 
Spain,  charged  with  a  misdemeanor.  Spain  failed  to  appear 
in  accordance  with  its  terms.  The  bond  was  declared  for- 
feited and  the  State  proceeded  by  the  statutory  mode  against 
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the  surety.  Carter  pleaded  a  delivery  of  the  prisoner  to 
the  Sheriff  with  copy  of  the  bail  bond.  The  case  was  sub- 
mitted to  the  court,  and  it  was  shown  on  trial  that  appellant 
had  delivered  the  prisoner  according  to  law  to  a  deputy,  or 
supposed  deputy  of  the  Sheriff,  on  the  31st  day  of  October, 
at  a  place  ten  miles  distant  from  the  County  site.  The  re- 
ceipt for  the  prisoner  was  endorsed  on  the  copy  of  the  bail 
bond  In  the  name  of  the  Sheriff  by  the  deputy.  The  Sheriff 
had  been  elected  and  qualified  in  1880,  and  re-elected  in 
1882.  After  his  re-election  he  qualified  by  taking  the  oath 
of  office  on  the  30th  day  of  October,  1882,  but  did  not  re- 
ceive his  commission  until  a  few  days  later,  in  November. 
Affer  his  qualification  on  the  30th  he  had  not  renewed  the 
appointment  of  the  deputy  before  thel^next  day  when  the 
prisoner  was  received. 

The  court  held  that  the  powers  of  the  deputy  had  ceased 
upon  the  30th,  and  that  a  delivery  to  him  was  not  valid. 
Judgment  was  rendered  accordingly  against  the  surety,  from 
which  he  appeals. 

The  receipt  for  the  prisoner  was  in  the  Sheriff's  own  name 
by  deputy,  and  there  is  nothing  to  indicate  that  he  had  ever 
repudiated  his  former  deputy's  action.  It  is  most  probable 
that  neither  the  surety  nor  the  deputy  knew,  at  the  time, 
that  the  Sheriff  had  qualified  under  his  new  term  on  the  day 
before.  He  had  not  then  received  his  commission- 
Everything  seemed  to  have  been  done  regularly,  in  the  ut- 
most good  faith,  with  the  intention  of  complying  with  the 
law  and  with  no  appearance  of  collusion  on  the  part  of  the 
surety,  with  the  subsequent  escape  of  the  prisoner. 

This  is  certainly  a  great  hardship,  and  must  have  so  ap- 
peared to  the  Hon.  Circuit  Judge,  who  nevertheless  felt  con- 
strained "  strictissimi  legis  '^  to  hold  that  the  deputy  had  no 
further  power  to  bind  his  principal.  In  this  we  think  he 
was  too  rigid.    There  is  a  certain  amount  of  discretion,  to  a 
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limited  extent,  in  the  breast  of  Circuit  Judges,  in  determin- 
ing the  validity  of  excesses  set  up  by  sureties,  and'in  this 
case,  where  the  officer  was  certainly  one  de  facto,  and  where 
the  partiep,  without  any  laches,  had  every  reason  to  believe 
he  was  one  de /ttre,  we  think  the  legal  doctrine  regarding 
dealings  with  officers  de  facio,  might  without  danger  to  the 
public,  have  been  applied  in  exoneration  of  the  surety.  Of 
course  each  case  will  stand  upon  its  own  circumstances  and 
it  will  devolve  on  the  judges  to  see  that  this  doctrine  is  not 
abused.  We  think  it  most  just  to  remand  this  cause  with 
these  remark?,  for  further  proceedings,  in  accordance  with 
these  views. 

Reverse  and  remand. 


Graves  v.  Cowan. 


1.      ^'ale:  Del /very  f  -what  sufficient  \  Beplcvin. 

Cowan  made  a  crop  on  shares  with  Graves.  Before  it  was  gathered 
he  sold  his  interest  in  it  to  Long  for  900  lbs.  of  seed  cotton  to 
be  delivered  by  long  at  a  certain  gin  in  the  neighborhood.  Graves 
afteiwards  assumed  Long's  obligation  to  deliver  the  cotton  for 
Cowan  and  did  deliver  1100  lbs.  to  the  gin,  200  \\m.  of  which  he 
sold  to  the  ginner,  leaving  900  lbs.  in  a  stall  for  Cowan.  Held  : 
that  the  sale  and  delivery  were  complete  and  Cowan  could 
maintain  replevin  for  the  cotton. 

APPEAL  from  Johnson  Circuit  Court. 
Hon.  G.  S.  Cunningham  Circuit  Judge. 

Geo.  i.  Baaham  for  appellant. 

There  was  no  such  separation,  setting  apart  or  delivery 
of  the  cotton,  as  would  authorize  replevin.    If  the  cotton 
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had  been  barned  or  destroyed  at  the  gin  the  loss  would 
certainly  have  fallen  on  Graves.  See  16  Ark.y  90 ;  33  i6. 
830;  35i6.,169;  39  i6.,  442. 

If  the  delivery  of  any  property  is  accompanied  by  any 
act  to  show  that  it  is  qualified  it  will  not  become  abso- 
lute. 106 -ifa«s.,  433;  lllifi.,  453.  See  also,  25  Arh, 
545  where  it  was  held  that  the  cotton  must  be  weighed 
with  the  concurrence  and  acquiescence  of  the  vendee. 
Also  19  Arh,  567  and  24  i6.,  545. 

/.  E.  Cravens  for  appellee. 

This  case  is  clearly  distinguishable  from  Wade  v.  Wor- 
ihingtony  33  Ark.,  830  and  upon  the  authority  of  Piazzek  v. 
WhiU  (23  Kans.j  621)  33  Am.  Reports  p.j  211  and  cases 
cited,  the  recovery  is  unquestionably  right.  See  also 
Young  v.  MileB,  20  Wi^.j  646. 

Smith,  J.  This  was  an  action  ot  replevin  for  900  Ibs.^ 
of  seed  cotton.  The  plaintiff  had  judgment  both  in  the 
court  of  the  Justice  of  the  Peace,  where  the  cause  origi- 
nated, and  in  the  Circuit  Court  on  appeal.  In  the  last 
mentioned  tribunal,  where  the  trial  was  without  the  in- 
tervention of  a  jury,  the  ultimate  facts  were  found  to  be 
as  follows :  Plaintiflf  Cowan  had  made  a  crop  upon  shares 
with  defendant  Graves.  Before  the  crop  was  gathered, 
plaintiff  sold  his  interest  in  it  to  one  Long  for  900  lbs.  of 
seed  cotton  to  be  delivered  by  Long  at  a  certain  gin  in 
the  neighborhood.  The  defendant  afterwards  assumed 
to  fulfill  Long's  obligation  to  deliver  the  cotton  at  the 
gin  for  the  plaintiff^,  and  did  haul  1100  lbs.  to  the  gin, 
200  lbs.  of  which  he  sold  to  the  ginner,  leaving  900  lbs. 
in  a  stall  for  plaintiff.  This  was  before  the  action  of  re- 
plevin was  brought. 

And  the  court  declared  the  law  to  be  that  the  cotton 
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was  sufficiently  separated  and  set  apart  to  be  replevied 
by  Cowan. 

The  motion  for  a  new  trial  attacked  the  findings  of 
fact  as  unsupported  by  evidence  and  the  declarations  of 
law  as  unsound.  The  testimony  was  conflicting  as  to  the 
delivery  of  the  cotton  to  the  ginner  for  Cowan's  benefit, 
and  in  such  cases  it  is  our  settled  practice  to  decline  to 
review  the  findings  of  facts  by  the  court,  where  there  is 
evidence  to  sustain  them.  And  taking  the  facts  so  found 
as  conclusive  upon  us,  there  was  a  sufficient  delivery, 
identification  and  appropriation  of  the  cotton  to  Cowan's 
use  to  base  the  action  upon. 

Substantial  justice  has  been  done,  as  it  appears  and  the 
judgment  is  affirmed. 


Ouachita  County  v.  Tufts. 

1.     St ATUTB  OF  Limitations  ;    Pleaded  by  a  County :    Evidence, 
When  a  County  pleads  the  Statute  of  Limitations  to  an  action 
against  it,  the  plaintiff  must  prove  both;  the  cause  of  action  and 
the  commencement  of  legal  proceedings  within  the  time  men- 
tioned by  the  statute. 


APPEAL  from  Ouachita  County. 
Hon.  B.  F.  Askew,  Circuit  Judge. 

Barker  &  Johnson  for  appellant, 

1.  All  fees  allowed  in  criminal  cases,  shall,  if  the  defend* 
ant  is  acquitted,  be  paid  by  the  County,  and  if  convicted, 
ben  by  the  defendant,  if  he  has  property  snfficient  for  that 
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porpoee^  if  not,  then  they  shall  be  paid  by  the  County  where 
the  conviction  is  had.  Acta  1874-5,  page  169,  Sec.  5; 
GanWs  Dig.,Sec.  2015. 

Nor  is  the  Connty  liable  for  costs  in  cases  of  conviction, 
QQtil  execution  shall  have  been  issued  against  the  property 
of  such  convict,  and  returned  ua^jatisfiad  for  the  want  of 
property,  unless  the  court  trying  the  case  shall  certify  that 
the  costs  cannot  be  made  out  of  the  defendant,  lb.  Sec.  2016. 

The  proof,  in  the  case  does  not  show,  that  any  of  the  de- 
fendants in  the  list  of  cases,  in  which  appellee  claims  fees, 
were  at  any  time  acquitted ;  nor  that  any  of  them  were  con- 
victed and  did  not  have  property  to  pay  the  costs;  nor  that 
execution  ever  issued  against  any  of  said  defendants  and  re- 
turned unsatisfied  for  the  want  of  property  to  satisfy  same, 
nor  that  the  court  in  which  the  cases  were  pending,  had  at 
anytime  adjusted  and  certified  the  costs  and  expenses  therein, 
down  to  the  County  Court.  The  appellee  wholly  failing  to 
show  any  inability  on  the  County  to  pay  any  of  the  costs 
claimed  by  him,  he  is  not  entitled  to  recover. 

2.  Our  Statute  of  Limitations  in  its  scope  and  applica- 
tion, is  general.  And  Counties  and  municipal  bodies,  not 
possessing  the  attributes  of  sovereignity  are  bubject  to  its  re- 
strictions. -Bout?.  Inst.  Vol.  1,  Sec.  859 ;  See  also,  Lane  v. 
Kennedyy  13  Ohio  St;  42  Callaway  v.  Nolly y  31  Mo.,  393. 

The  rights  involved  in  this  case  are  of  a  private  nature 
in  reference  to  which,  there  is  no  reason  why  a  County 
should  not  fall  within  the  limitation  statutes,  and  be  affected 
by  them.  Dillon  on  muniepal  corporaiions,  3,  Ed.  Sec.  675., 
Seeako  See.  668. 

The  proof  shows  that  appellee's  right  of  action  did  notac- 
onie,  if  at  all  later  than  the  winter  of  1874-5,  and  that  the 
answer  of  the  Statute  of  Limitations  is  a  complete  bar. 
Gaines  et  alv.  Hot  Spring  County,  39  Arh,  262. 

-ff,  Q.  Bunn  for  appellee. 
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The  County  is  made  by  law  liable  for  the  costs  of  crimi- 
nal proFecutions  originating  in  her  Circuit  Court,  of  offences 
committed  within  her  teritory ;  GanWs  Dig.,  Sec.  2015,  and 
2016. 

It  matters  not  whether  there  is  a  conviction  or  acquittal ; 
the  responsibility  of  the  County  is  the  same,  except  that  in 
case  of  convictions,  the  County  is  not  liable  until  insolvency 
of  defendant  is  determined  by  return  of  execution  or  order 
of  the  court.  There  is  no  claim  that  any  convictions  were 
ever  had  in  the  cases  in  which  appellee  makes  his  charges. 

Not  only  so,  but  the  County  is  responsibile  for  the  laches 
and  negligence  of  the  prosecution.  GantVs  Dig.j  See. 
1864-65. 

A  critical  examination  of  our  Criminal  Statutes,  leads  in- 
evitably to  the  conclusion  that  the  Statutes  of  Limitations 
has  no  application  to  the  claim  of  the  appellee,  since  the 
date  of  the  accrual  of  the  right  of  action  in  the  first  instance, 
is  dependent  upon  the  conduct  of  the  State,  or  the  prosecu- 
tions. 10  Arh.y  223,  and  all  subsequent  decisions  on  the  sub- 
ject. 

In  this  case  the  accrual  of  'the  right  ot  action  is  deter- 
mined on  the  general  principle,  that  one,  having  waited  a 
reasonable  length  of  time  for  another  to  act  so  as  to  protect 
his  rights,  has  the  right  to  say  when  the  right  of  action  ac- 
crues. In  other  words  the  State  becomes  a  kind  of  trustee. 
22  Ark,  1. 

Besides  the  State  (the  sovereign)  and  her  paymaster  (the 
County)  are  not  permitted  to  plead  the  Statute  of  Limita- 
tion. 

At  the  time  of  the  presentation  of  his  claim  to  the  County 
Court  for  allowance,  he  had  a  right  to  assume  that  the  crim- 
inal prosecution  had  been  dismissed  or  abandoned. 

The  memorandum  sworn  to  by  him  immediately  after  the 
destruction  of  the  records  of  the  County,  Dec.  19th,  1875, 
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and  made  out  a  year  before  on  his  retiremeut  from  office  is  as 
foil  as  he  was  permitted  to  make,  GantVs  Dig.,  Sec.  1799- 
1800,  and  that  his  testimony  in  confirmation  of  the  truth  of 
the  same,  is  sufficient  to  raise  the  presumption  of  its 
truth.  It  being  shown  that  no  other  proof  could  be  had,  the 
proof  is  sufficient. 

Smith,  J.  Tufle  in  1883,  presented  to  the  Ouachita 
County  Court  his  account  for  services  rendered  in  certain 
criminal  cases  when  he  was  County  Clerk  and  Ex-Officio 
Clerk  of  the  Circuit  Court,  some  nine  years  before  the  exhi- 
bition of  his  claim.  Upon  a  rejection  of  his  demand,  he  ap- 
pealed to  the  Circuit  Court,  where  a  jury  being  waived,  the 
cause  was  tried  before  the  Court  upon  an  issue  raised  by 
the  plea  of  the  Statute  of  Limitations.  And  the  finding  and* 
judgment  were  in  favor  of  the  claimant.  The  motion  for  a 
new  trial  insisted  that  this  finding  was  without  evidence  to 
support  it. 

It  was  settled  by  this  court  in   Gaines  v.  Hot  Spring   i.  stat- 
County,  39  Ark.  262,  that  a  County  could  plead  the  statute  limit  a- 
in  bar  of  a  demand  against  it.     And  when  it  is  pleaded,  the^^^^}»y 
burden  is  on  the  plaintiff  to   show  any  suspension  of  the  sta-  ^*^«°<*- 
tute  or  the  existence  of  any  facts  on  which  he  relies  to  create 
an  exception  from  the  general   rule.     In  other  words  the 
plaintiff  must  show  both  a  cause  of  action  and  the  commence- 
ment of  legal  proceedings  twithin   the  period  mentioned  in 
the  statute.     AbhoWa  Trial  Evidence,  822-3 ;  2  Gr.  Ev.,  Sec. 
431 ;  Taylor  v.  Spears,  6  Arh,  382 ;  McNeU  v.  Garland,  27 
li.,  843.        Now  the  only  evidence  is,  that  the  services 
were  rendered  prior  to  the  Fall  of  1874,  when  Tufts  went 
out  of  office  ;  that  he  then  made  out  a  list  of  fees  due  him 
in  unsettled  cases;  that  in  the  Winter  of  1875  the  records 
of  the  clerk's  office  were  destroyed  by  fire  and  that  this  ne- 
cessitated the  finding  of  new  indictments  in  every  one  of 
these  eases  then  pending ;  and  that  Tufts  considered  his  fees 
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to  be  due  and  payable  by  the  County  at  that  time.  He  does 
not  know  the  final  disposition  of  the  cases,  nor  the  character, 
nor  the  grade  of  the  offences  with  which  the  parties  weie 
charged.  No  judgment  is  shown  to  have  been  rendered 
against  the  County  for  costs  in  any  one  of  the  cases. 

Assuming  for  the  purposes  of  this  appeal  that  Tufls  is 
correct  in  his  theory  that  the  County  became  liable  to  him 
when,  after  the  fire,  the  old  prosecutions  were  dropped  and 
new  ones  resorted  to,  no  excuse  is  shown  for  not  sooner  pre- 
ferring his  claim. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


School  District  No.  3  v.  Bodenhamer. 

.    School  Districts  ;    May  sue  and  be  sued. 
By  section  53  of  the  common  schools  Act  of  December  7, 1875,  each 
school  district  is  constituted  a  body  corporate  with  power  to  sue 
and  be  sued  in  any  of  the  courts  of  this  State  having  competent 
jurisdiction. 

Mandamus  :    Against  School  Directors 
Mandamus  to  compel  a  public  corporation  to  pay  a  debt  can  be 
employed  only  after  judgment  establishing  the  amount  of  the 
debt  • 


APPEAL  from  Baxter  Circuit  Court. 
Hon.  R.  H.  Powell.  Circuit  Judge. 

J.  i.  Abemethyy  for  appellant. 

This  was  a  simple  money  contract  for  services  rendered 
as  teacher.  If  the  directors  made  any  such  contract  they 
exceded  their  powers  and  authority,  and  the  appellant' as  a 
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quasi  public  corporation  is  not  bound.  Story  on  Agency^  Sec. 
172;  Perry  on  Trvsfs,  Vol.  2,  Sec.  475,  511.  The  directors 
may  be  personally  liable,  but  not  the  district.  2  Ark.,  838; 
38  lb.,  454.     See  School  Act  1875  Sees.  61,  62,  67,  Ac. 

Mandamus  was  the  proper  remedy,  after  demand  and 
refusal.     Gantt's  Dig.,  Sec.  4150;  6  Ark.,  9;  26  Ark,  257. 
/.  Frank  Wilson  and  Z.  M.  Horion  for  appellee. 

The  Justice  of  the  Peace  had  exclusive  jurisdiction. 
Const.  Art.  VII,  Sec.  40,  Clause  1. 

Each  school  district  is  a  body  corporate  and  may  sue 
and  be  sued  as  such.  Sec.  53,  p.  71  School  Act;  Dec.  7, 1875, 
and  the  action  of  the  directors  bind  the  District.  lb. 
Sec.  62. 

2.  Mandamus  not  the  remedy  until  after  judgment. 
Wells  Jurisdiction  of  Courts,  Sec.  472  and  notes  ;  26  Ohio  St. 
365;  34  Mich.,  201 ;  20  Kans.,  404. 

Smith,  J.  This  action  was  begun  before  a  Justice  of 
the  Peace  to  recover  a  balance  of  $75  due  for  teacher's 
wages,  pursuant  to  the  terms  of  a  written  contract  en- 
tered into  between  the  plaintiff  and  the  defendant's  direct- 
ors. The  plaintiflf  hacrjudgment  and  the  School  District 
appealed  to  the  Circuit  Court.  There,  after  a  motion  to 
dismiss  and  a  demurrer  for  want  of  jurisdiction,  the  de- 
fendant declined  to  contest  the  matter  further  in  that 
forum,  and  allowed  judgment  to  go,  and  has  appealed 
tons. 

By  Section  53  of  the  Common  Schools  Act  of  December 
7, 1876,  each  School  District  is  constituted  a  body  corpo- 
nite,  with  power  to^sue  and  be  sued  in  any  of  the  courts 
of  the  state  having  competent  jurisdiction.  And  the 
cause  of  action  was  within  the  exclusive  original  jurisdic- 
tion of  the  Justice  of  the  Peace,  j  There  is  no  force  in  the 
suggestion  that  the  plaintiff's  remedy  was  mandamus  to 
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compel  the  directors  to  issue  an  order  upon  the  County 
Treasurer  for  her  wages.  The  writ  of  mandamus  is  fre- 
quently employed  to  compel  public  corporations  to  per- 
form their  duties  towards  their  creditors.  But  there  must 
first  be  a  judgment  to  establish  the  validity  and  amount 
of  the  debt. 
Affirmed. 


Fry  &  Co.  et  al  v.  Kruse  and  Wife. 

1 .     Chancery  Practice  :  Joinder  of  several  creditors  against  fraudu- 
lent  conveyance* 
Separate  judgment  creditors  may  Join  as  plaintills  in  the  same  bill 
to  set  aside  a  fraudulent  conveyance  of  their  common  debtor. 


APPEAL  from  Gdcoi  Circuit  Court  in  Chancery. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

Mark  Valentine  for  appellants.     * 

The  bill  shows  equity  and  was  properly  brought,  and 
the  proceedure  is  that  recommended  by  this  court.  31 
Ark.y  546  ;  Bump  on  Fraud.  Conveyances  p.  551. 

There  was  no  misjoinder  of  plaintiffs.  All  were  inter- 
ested in  the  subject  matter,  i.  e.,  the  object  of  the  suit. 
OanWs  Dig.,  &c.  4475;  Story  Eq.  PL,  Sec.  72;  Culvert  on 
Parties,  Ch.  1,  Sec.  1,  p.  3-11 ;  6  John.  Ch'y,  139 ;  Bump.  Fr. 
Conv.,  p.  547. 

C.  II.  Carlion  for  appellees. 

Plaintiff's  had  no  common  interest.  Both  judgments 
were  rendered  after  the  conveyance  was  made,  and  the  rec- 
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ord  fails  to  show  whether  the  debts  were  created  before  or 
after  the  conveyance,  or  that  Kruse  did  not  have  other 
property  sufficient  to  pay  his  debts.  A  mere  allegation 
that  a  conveyance  is  fraudulent  or  made  with  a  view  to 
defraud  creditors,  without  showing  in  what  the  fraud 
consists,  is  not  sufficient. 

SMirn,  J.  This  was  a  bill  of  two  several  judgment 
creditord  of  Kruse  to  set  aside  an  alleged  fraudulent  con- 
veyance by  him  to  his  wife  and  to  subject  the  property 
to  the  satisfaction  of  their  debts.  The  plaintiffs  allege 
that  they  had  respectively  recovered  judgments  against 
Kruse  by  the  consideration  of  the  Chicot  Circuit  Court, 
the  one  in  July,  1^76,  and  the  other  in  January,  1880; 
that  the  judgments  remain  wholly  unpaid,  notwithstand- 
ing the  issue  of  executions  which  had  been  returned 
nulla  bona.  That  in  January  1876,  before  the  rendition  of 
either  of  said  judgments,  but  after  Kruse  had  become  in- 
debted to  them,  he  had  conveyed  a  lot  of  land  in  Chicot 
County,  of  which  a  particular  description  is  given,  to  his 
wife  and  co-defendant;  that  the  purpose  of  this  convey- 
ance was  to  hinder,  delay  and  defraud  his  creditors ;  that 
Kruse  having  no  other  property  liable  to  be  taken  in  ex- 
ecution, they  had  caused  alias  executions  to  be  issued  and 
levied  upon  the  land  so  fraudulently  conveyed  away. 
And  they  now  ask  the  aid  of  Chancery  to  declare  Mrs. 
Kruse's  title  to  be  fraudulent  as  against  them  and  to  re- 
move the  obstruction  fraudulently  interposed  against  the 
execution  at  law.  Certified  copies  of  the  judgments,  of 
the  executions  with  their  returns,  and  of  the  deed  com- 
plained of  are  exhibited. 

This  bill  was  dismissed  upon  demurrer.     The  onlyspe-  chancery 
cial  cause  assigned  was  a  misjoinder  of  parties  plaintiff' —  MtSdeV 
that  the  creditors,   having   separate   and   unconnected  Ac 
debts,  had  no  common  interest.    This  objection  was  not 
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tenable.  "  Several  creditors  may  join  in  filing  a  bill,  for 
they  have  similar  rights  with  respect  to  the  property  of 
of  their  debtor.  It  is,  therefore,  proper  for  them  to  unite 
in  the  same  suit  for  effecting  the  same  end.  Such  a  bill 
ifl  not  multifarious,  for  it  relates  to  one  subject  matter." 
Bump  on  Fraudulent  Conveyances  Sd  Ed.,  547. 

We  perceive  no  lack  of  any  of  the  essential  allegations 
of  a  creditors'  bill.  The  plaintiffs  show  unsatisfied  judg- 
ments upon  causes  of  action  that  accrued  prior  to  the 
conveyance,  the  issue  of  the  process  and  inability  to  get 
satisfaction  out  of  the  unincumbered  estate  of  the  debtor; 
and  that  the  debtor  being  possessed  of  property  out  of 
which  their  demands  might  have  been  satisfied  in  whole 
or  in  part,  conveyed  the  same  for  the  purpose  of  defraud- 
ing his  creditors.  Meux  v.  Anthony,  11  Ark,  411;  Qarkv. 
Anthony^  31  id.,  546. 

In  seeking  the  interposition  of  the  court  to  settle  the 
question  of  title  before  a  sale  under  execution,  the  plaint- 
iffs have  pursued  the  practice  recommended  in  Sale  v. 
Mcljean,  29  Arh,  612. 

The  decree  below  is  reversed  and  remanded  with  di- 
rections to  overrule  the  demurrer  to  the  bill  and  to  require 
the  defendants  to  answer. 


Case  &  Co.  v.  Hargadine. 


'  »  iw  ^'     Mortgage  :    What  is  a  sufficient  filing  for  record. 

48  144  The  deposit  of  a  mortgage  by  the  mortgagee  in  the  recorder's  office 

^S—^  for  record,  the  endorsement  on  it  by  the  clerk,  of  the  date  of  fil- 
ls    iiS  iDg»  «^ud  the  putting  of  it  in  the  place  iu  the  office  where  unre- 

^  corded  mortgages  are  kept  for  record,  are  sufficient  to  aflect 
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with  notice  all  who  subsequently  deal  with  the  property,  though 
ihe  mortgagee  do  not  expressly  durect  it  to  be  recorded,  and  the 
endorsement  do  not  say  filed  **  for  record." 

2.    Same:  Same, 
A  mortgage  is  filed  within  the  meaning  of  the  statute  when  it  is 
delivered  to  the  proper  officer,  and  by  him  received,  for  the  pur- 
pose of  being  recorded ;  and  his  neglect  to  make  the  proper  en- 
dorsement upon  it,  or  to  record  it,  will  not  prejudice  the  mort- 


APPEAL  from  Washington  Circuit  Court. 
Hon.  J.  M.  PiTTMAN  Circuit  Judge. 

B.  R.  Damdaon,  for  appellant. 

There  was  no  attempt  to ^fe  this  mortgage  under  the 
Act  of  March  10, 1877. 

A  mortgage  is  filed  when  it  is  delivered  to  the  proper 
officer  for  the  purpose.  Jones  Chat.  MorL.  2d  Ed.,  Sec.  271; 
25  iftnn.,  81 ;  12  ArLyM;  28  Ark.,  248-250,  no  matter 
whether  endorsed  by  the  clerk  or  not,  6  Ark.  211. 

The  law  requires  all  mortgages  to  be  recorded,  OanWs 
Dig.,  5021.  There  being  no  endorsement  on  the  mort- 
gage as  required  by  the  Act  of  March  10,  1877,  it  was  the 
doty  of  the  clerk  to  record  the  mortgage.  If  he  neg- 
lected to  do  so,  it  would  not  defeat  the  priority  of  the 
mortgage  lien.    28  Ark,  247-257. 

The  reception  by  the  clerk  and  depositing  with  the  in- 
strument held  by  him  for  record,  is  sufficient  to  create  a 
lien  without  any  indorsement.  If  properly  indorsed  it 
continued  to  be  a  lien  although  removed,  misplaced  or 
temporarily  lost.     15  Gray  (Mass.)  517. 

L.  Oregg  for  appellee. 

To  create  a  lien  on  chattels  there  must  be  exchange  of 
10 43 
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possession  or  a  strict  compliance  with  the  registration 
acts."    Herman  on  Ch.  Morty  p.  158-200. 

No  notice  will  bind  subsequent  purchaser,  Ac,  without 
notice  by  a  record  duly  made.  Gantt-s  Dig.,  Sec.  4288 ; 
CamaU  v.  JDuval,  22  Ark.,  136,  and  an  execution  purchaser 
acquires  title  superior  to  a  mortgagee  when  the  mort- 
gage is  not  duly  registered.  22  Ark,  136  ;  20  lb.,  190  ; 
18i6.,  105;  9  J6.,  112. 

Recording  after  judgment  and  execution  levied,  creates 
no  prior  lien  or  notice  to  an  execution  purchaser  and  a 
deed  being  in  the  recorder's  office  iii  no  way  creates  a 
lien.  Bowen  v.  Fassett,  37  Ark.,  507 ;  McKinnon  v.  May, 
39  Ark,  442.  The  statute  must  be  literally  or  strictly 
complied  with  to  create  a  lien.  Herman  Ch.  Mori.,  162, 
303 ;  Jones  on  Mori.,  248-9. 

The  mortgage  was  marked  filed  but  not  "  filed  for  rec- 
ord," nor  was  there  any  compliance  with  the  Act  March 
10,1877. 

The  execution  being  a  hen  from  the  time  it  came  to 
the  sheriff's  hands,  18  Ark,  414,  the  purchase  at  execu- 
tion sale  by  appellee  gave  him  a  good  title. 

Smith,  J.  This  was  replevin  for  a  grain  separator  and 
fixtures.  Case  &  Co.  held  a  mortgage  on  the  machine 
which  was  properly  acknowledged  and  filed  with  the 
Clerk  of  the  Circuit  Court,  who  is  by  virtue  of  his  office 
the  recorder  of  m£sne  conveyances  for  his  county.  He 
made  the  following  endorsement  upon  it,  over  his  signa- 
ture :  "  I  hereby  certify  that  the  within  mortgage  was 
filed  in  this  office  on  the  12th  day  of  June  1882,"  and 
placed  it  among  the  deeds  filed  for  record,  where  it  re- 
mained until  the  following  April  when  it  was  recorded. 
No  specific  directions  were  given  for  the  recording  of  the 
instrument,  but  the  mortgagee  supposed  it  would  be 
done.     He  told  the  clerk  that  he  would  pay  his  fees  upon 
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preseatatioQ  of  the  bill ;  and  thisassarance  seems  to  have 
been  satisfactory,  and  the  clerk  did  not  demand  his  fee 
in  advance. 

Hargadine  claims  under  a  purchase  at  execution  sale 
against  the  mortgagor,  pursuant  to  a  levy  made  before 
the  mortgage  was  actually  recorded. 

The  Circuit  Court,  before  which  the  case  was  tried 
without  a  jury,  having  found  the  facts  substantially  as 
above  stated,  declared  the  law  to  be  that  Hargadine's 
title  was  acquired  under  a  prior  lien  and  gave  judgment 
accordingly. 

The  case  appears  to  have  been  decided  upon  these  con- 
siderations : 

1.  Inasmuch  as  the  mortgagee  had  not  endorsed  upon 
the  instrument  that  it  was  to  be  filed,  but  not  recorded, 
therefore  no  lien  was  acquired  by  the  simple  act  of  filing 
with  the  recorder,  under  the  Act  of  March  10th,  1877, 
and, 

2.  As  the  recorder  had  omitted,  in  making  his  file 
mark,  to  use  the  words  "  for  record,'*  notice  was  not  im- 
parted to  subsequent  purchasers  independently  of  that 
Act. 

The  first  proposition  is  undoubtedly  correct.  The  Act 
of  March  10th,  1877,  provides  for  the  fixing  of  lines  upon 
chattels  by  filing  the  mortgage  or  deed  of  trust  which 
creates  the  encumbrance  and  dispenses  with  the  recording 
of  it  in  full  under  certain  conditions.  But  no  attempt 
was  made  to  comply  with  the  requirements  of  that  law, 
and  there  is  a  proviso  in  its  8th  Section  that  the  Act  shall 
have  no  application  to  any  instrument  not  endorsed|  ^Ho 
be  filed,  but  not  recorded.'* 

The  question  then  recurs  whether  the  deposit  of  the 
mortgage  by  the  mortgagee,  the  indorsement  of  the  date  ^1^^'^^''' 
of  filing  by  the  clerk  and  the  putting  of  it  in  the  place  in  .u^n  cie^ 

filing  for  re- 
cord. 


Digitized  by  VjOOQ IC 


J 


2.  Same. 


148         SUPREME  COURT  OF  ARKANSAS, 

Case  &  Co.  v.  Hargadine. 

the  office  where  unrecorded  mortgages  are  kept  for  rec- 
ord, are  sufficient  to  affect  with  notice  all  who  subse- 
quently deal  with  the  property. 

A  mortgage  is  filed,  within  the  meaning  of  the  statute, 
when  it  is  delivered  to  the  proper  officer  and  by  him  re- 
ceived for  the  purpose  of  being  recorded.  The  neglect 
of  clerical  duties  by  the  recorder  in  making  the  proper 
indorsements,  or  in  recording  the  instrument,  does  not 
aflfect  the  mortgagee.  These  are  matters  over  which  he 
has  no  control.  His  filing  it  is  regarded  as  equivalent  to 
registration,  so  far  as  he  is  concerned,  and  his  rights  will 
be  protected  though  it  be  not  recorded  at  all.  The  clerk 
is  not  h^s  agent  or  servant  for  whose  negligence  he  is  re- 
sponsible, but  he  is  the  officer  designated  by  the  law  to  per- 
form'the  duties  of  receiving,  filing  and  recording  the  in- 
strument. It  would  be  a  hareh  rule  to  punish  an  individ- 
ual, who  in  the  prosecution  of  a  right,  has  done  every- 
thing that  the  law  required  him  to  do,  for  omission  by  a 
public  officer  to  comply  with  forma  prescribed  to  him  as 
his  duty.  Jones  on  Chattel  Mortg..  Sec.  271-2;  Wade  on  No- 
tice, Sees.  154,  170-1;  Oates  v.  Walls,  28  Arks.,  244,  and 
cases  there  cited;  Gorham  v.  Simmons,  26  Minn.,  81 :  People 
V.  Bnstol,  S5  Mich.,  28;  Dodge  v.  Potter,  18  Barb.,  193; 
Throckmorton  v.  Price,  28  Tex.,  605 ;  McGregor  v.  Hall,  3 
Stuart  ^  Porter  {Ala.),  397. 

The  mortgagee  left  his  mortgage  in  the  proper  office 
with  the  evident  intention  that  it  should  be  recorded. 
The  clerk  testified  that  he  did  not  believe  it  to  be  neces- 
sary to  record  a  chattel  mortgage.  Ht  does  not  say,  how- 
ever, that  he  derived  this  impression  from  the  conversa- 
tion or  conduct  of  the  mortgagee.  This  makes  the  case 
very  different  from  Bowen  v.  Fassett  38  ArL,  507,  where 
the  beneficiary  of  a  trust  deed  left  it  in  the  recorder's 
office  with  instructions  not  to  record  it. 

Reversed  and  remanded  for  a  new  trial. 
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1.    Criminal  Law  :     Confederates — Standing  -watch. 
Where  one  stands  watch  while  his  confederate  is  robbing  a  house, 
both  are  equally  guilty. 

ERROR  to  Bolster  Circuit  Court. 
Hon.  R.  H.  Powell,  Circuit  Judge. 

C:  JB.  Jtfbore,  AiVy  GenHy  for  defendant  in  error. 

No  exceptions*  was  taken  to  the  instructions  of  the  court, 
and  no  instructions  were  asked  by  either  the  State  or  defend- 
ant. 

The  evidence  sustains  every  material  allegation  in  the  in- 
dictment, and  the  verdict  is  not  such  as  ^Ho  shock  the  sense 
ofjustioe." 

Smith,  J.  The  plaintiff  in  error  was  convicted  upon  an 
indictment  which  contained  two  counts — one  for  burglary 
and  the  other  for  larceny.  A  new  trial  was  awarded  and  he 
was  again  convicted  upon  the  count  for  larceny  and  was  sen- 
tenced to  a  term  of  two  years  in  the  penitentiary.  His  mo- 
tion for  a  new  trial  assailed  the  verdict  as  being  contrary  to 
the  evidence. 

The  proof  was  that,  in  the  night  of  December  25th,  1883, 
the  store  of  R.  C.  Bennett,  in  Monticello,  was  entered  and 
among  other  things  a  watch  was  stolen.  About  a  month 
afterwards,  this  watch  was  found  by  the  Sheriff  on  the  per- 
80U  of  the  plaintiff  in  error.  In  explanation  of  his  posses- 
sion, he  stated  that  the  watch  had  been  given  to  him  by  one 
John  Preddy,  his  confederate  in  the  burglary,  for  his  share 
of  the  spoils — that  he  had  watched  on  the  outside  while 
Preddy  robbed  Bennett's  house.  If  this  were  so,  both  were 
equally  guilty.    Carr  v  State,  aTde  99. 

Jodgment  affirmed. 
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,  71   476  ^[ 

State  v.  Bailey, 
Same  v.  Wells — 3  cases. 

1.  LiquoR:     Indictment  for  selling :    Name  ^f  purchaser :    Druggist. 
An  indictment  for  selling  liquor  in  violation  of  the  Three  Mile 

Law,  need  not  allege  the  name  of  the  purchaser,  nor  negative 
that  the  defendant  was  a  druggist  selling  for  medical  purposes 
only. 

2.  Indictment:    Exception  in  statute. 

An  exception  in  a  criminal  statute  not  contained  in  the  enacting 
clause  need  not  be  noticed  in  an  indictment.  Itismatteiof 
defense. 

3.  Liquor  :    JLocal{pftion;    Prohibitory  order  can  designate  but  ont 

point. 
An  order  of  the  County  Court  prohibiting  the  sale  of  liquor  within 
three  miles  of  two  different  points  is  void,  and  a  violation  of  the 
order  Is  no  offence. 

APPEALS  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

C.  J5.  Moore,  Attorney  General,  for  appellant. 

It  was  not  neoessary  to  negative  the  prescription  by  a  phy- 
sician. All  attempts  to  state  anything  in  reference  to  phy- 
sician^s  prescriptions  may  be  treated  as  surplusage.  The  ex- 
ceptions in  the  law  are  not  in  the  exacting  clause  and  need 
not  be  negatived.  It  is  matter  to  be  shown  in  defence. 
Wilson  V.  State,  35  Ark.,  414;  Blackuell  v.  State,  36  Ark. 
378. 

Nor  was  it  necessary  to  state  to  whom  the  liquor  was  sold., 
Johnson  v.  State,  40  Ark,  453. 

*v  «!?F°"*      Smith,  J.     To  these  four  indictments  for  violations  of  the 

SiliSg.  '**'  Three  Mile  Act,  the  Circuit  Court  sustained  demurrers.    In 

pur?Saer?  onc  of  the  cascs  it  was  objected  that  the  indictment  did  not 

specify  to  whom  the  liquor  was  sold.     Such  an   allegation 
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was  nnnecessary.    Johnson  v.  Staie^  40  Arh^  453^  and  oases 
cited. 

And  in  all  of  the  cases  it  was  objected  that  the  indict-  2.  Exeep- 
ments  did  not  negative  the  &ct  that  the  defendants  were  u^!  °" 
druggists  selling  for  medical  purposes  onlj.  The  indict- 
ments do  allege  that  the  liquors  were  not  sold  upon  the 
certificate  of  a  practicing  physician.  But  this  was  surplus- 
age. The  exception  in  the  statute,  not  being  contained  in 
the  enacting  clause,  needed  not  to  be  noticed,  but  was  mat- 
ter of  defense.  Wilson  v.  State,  35  Arh.,  414  and  cases 
died;  BlackweU  v.  State,  36  Id,  178. 

There  is.  however,  a  defect  apparent  on  the  face  of  the  in-    s.  local 

1.  1  .   11  .1  /.    1  Option: 

dictments,  but  not  specially  assigned  as  cause  of  demurrer.  ^Jjj****" 
which  goes  to  the  root  of  the  whole  matter.  The  charges 
are  that  the  several  defendants  did  sell  intoxicating  liquors 
within  three  miles  of  the  Methodist  and  Baptist  churches  in 
the  town  of  Warren,  Bradley  County,  after  the  County  Court 
had  made  an  order  prohibiting  such  sales,  within  three  miles 
of  said  churches.  In  Williams  v.  Citizens,  &c,,  40  Ark.t  290, 
we  held  that  the  County  Court  had  no  power  to  make  such 
an  order  upon  a  petition  which  designates  two  points  within 
three  miles  of  which  sales  of  liquor  are  to  be  prohibited.  A 
circle  can  have  but  one  center. 
The  judgments  are  affirmed. 


Winn  v.  State. 

1.  Practice  :     Suspension  of  trial  for  evidence. 

The  suspension  of  a  trial  after  it  is  begun  to  obtain  further  evi- 
dence, is  within  the  sound  discretion  of  the  court. 

2.  Liquor:    Selling  alcohol. 

Under  an  indictment  for  selling  liquor  In  violation  of  the  Three 
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Mile  Law  of  March  2l8t,  1881,  tiie  defendant  could  be  convicted 
on  proof  of  selling  alcohol,  when  it  was  plain  that  it  was  a 
mere  subterfuge  for  evading  the  law. 

APPEAL  from  Franklin  Circuit  Ccurt. 
Hon.  G.  S.  Cunningham,  Circuit  Judge. 

C.  B.  Moore,  Atfy  Oen%  for  the  appellee. 

The  instructions  are  not  embodied  in  the  bill  of  excep- 
tions, nor  does  the  record  show  any  restriction  of  the  coun- 
sel to  a  five  minute  speech. 

It  was  within  the  sound  discretion  of  the  court  to  suspend 
the  trial  to  procure  evidence  of  the  prohibitory  order.  John- 
son  V.  State,  32  Arh,  309. 

The  evidence  clearly  shows  that  appellant  kept  an  alcohol 
saloon  with  all  it»  paraphernalia  and  appliances,  and  it  was  a 
mere  subterfuge  to  evade  the  law.  State  t?.  WiU,  39  Ark., 
216. 

The  alcohol  was  sold  as  a  beverage  to  be  drunk  on  the 
premises,  and  he  was  properly  convicted  of  selling  intoxicat- 
ing liquors^  etc. 

Smith,  J.  Winn  was  indicted  by  the  Grand  Jury  of 
Johnson  County  for  selling  intoxicating  liquors  within  three 
miles  of  the  public  school-house  in  the  town  of  Coal  Hill, 
after  the  County  Court  had  made  an  order  prohibiting  such 
sales.  Upon  his  application  the  venue  was  changed  to 
Franklin,  where  he  was  tried,  convicted  and  fined  |25. 
His  motion  for  a  new  trial  contains  five  grounds : 

1  and  2.  That  the  verdict  was  contrary  to  the  evidence 
and  the  law ; 

3.  Misdirection  of  the  j  ury ; 

4.  Error  of  the  court  in  suspending  the  trial,  after  the 
jury  were  sworn,  until  record  evidence  could  be  procured 
from  Johnson  County  that  a  prohibitory  order  had  been  mude 
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for  the  territory  within  three  miles  of  the  school-house  in 
question. 

5.  Error  in  limitiDg  the  argument  of  one  of  the  counsel 
to  five  minutes. 

Of  the  third  and  fifth  assignments,  nothing  more  needs  to 
be  said  than  that  no  part  of  the  charge  of  the  court  is  em- 
bodied in  the  bill  of  exceptions ;  and  the  record  does  not 
disclose  the  fact  that  the  court  imposed  any  restriction  upon 
couDsel  as  to  the  time  to  be  consumed  in  argument. 

4.    The  suspension  of  proceedings  after  a  trial  is  begun^    ^   j^^^^ 
to  enable  one  of  the  parties  to  procure  additional  testimony,  ^' s^pend- 
18  a  matter  within  the  sound  discretion  of  the  court.     JbAn- oTid^oe/^ 
son  V.  State,  32  Ark.y  809.     Morever,  the  defendant,  in  order 
to  prevent  the  delay  incident  to  procuring  further  evidence, 
admitted  that,  previous  to  the  sales  charged  in  the  indict- 
ment, the  order  of  prohibition  had  been  made  by  the  County 
Court  in  pursuance  of  the  Act  of  the  Legislature  and  had 
been  entered  of  record. 

This  only  leaves  the  first  and  second  grounds  of  the  mo-  ^^  ^^^ 
tion  to  be  considered.  The  evidence  shows  that  the  intoxi-  ^^1^°^  **' 
eating  liquor  sold  was  alcohol  and  that  the  sales  were  made 
prior  to  the  passage  of  the  Act  of  March  26,  1883,  which  is 
aimed  at  the  sale  of  alcohol  as  well  as  of  ardent,  vinous  and 
malt  liquors.  In  State  v.  Martin,  34  Ark,,  340,  and  in  Staie 
V.  WiU,  39  Id.,  216,  this  court  held  that  alcohol  was  not 
within  the  purview  of  the  laws  regulating  the  sale  of  ardent 
and  vinous  spirits.  But  in  the  last  named  case  it  was  inti- 
mated that,  upon  an  indictment  for  selling  liquor,  a  conviction 
might  be  had  upon  proof  of  the  sale  of  alcohol,  where  it  was 
plain  that  it  was  a  mere  subterfuge  of  the  liquor-seller  for 
evading  the  law. 

Now  the  case  there  supposed  is  precisely  the  present  case. 
The  defendant  kept  an  alcoholic  saloon,  with  all  the  conven- 
iences and  appliances  of  a  dram  shop-Hsugar,  hot  and  cold 
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water — spoons  and  tumblers ;  but  the  only  intoxicant  sold 
was  alcohol,  which  was  prepared  in  the  shape  of  toddies, 
punches,  etc.,  according  to  the  tastes  of  customers.  It  was 
sold  over  the  counter  in  small  quantities  to  be  drunk  upon 
the  premises.  And  the  proof  is  unmistakable  that  the  de- 
fendant's customers  sought  it  is  an  intoxicating  beverage  and 
an  excellent  substitute  for  whiskey. 
Affirmed. 


43     ^el  State  v.  Dillingham. 

1 .  Evidence  ;     Variance  between  proof  and  allegations, 
Mrs.  Dillingham  was  indicted  for  an  attempt  to  bribe  a  witness  to 

withhold  his  testimony  in  a  criminal  proceeding  before  a  J.  P. 
against  Tom  Dillingham.  For  evidence  of  the  proceeding  the 
docket  of  the  Justice  was  offered,  from  which  it  appeared  that 
Tom  Dillingham  and  John  Royal  had  been  arrested  on  an  affi- 
davit charging  them  Jointly  with  stealing  a  cow.  The  cause  was 
styled  "  The  State  of  Arkansas  v.  Dillingham  and  Royal."  That 
they  severed  and  on  trial  Royal  was  discharged,  and  afterwards 
Dillingham  was  put  on  trial  and  bound  over  to  the  Circuit  Court. 
Held  ;  That  there  was  no  material  variance  between  the  docket 
and  the  indictment  as  to  the  description  of  the  proceeding  and 
the  docket  was  admissible. 

2.  Criminal  Practice  ;  No  trial  without  flea. 
In  a  criminal  case  there  can  be  no  valid  trial  without  plea  of  the 

defendant. 


APPEAL  from  MUler  Circuit  Court. 
Hon.  C.  E.  Mitchell  Circuit  Judge. 

C.  B.  Moore,  Att'y  Gen'l,  for  appellant. 
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This  is  an  indictment  undet  Sec.  1423  GantVs  Dig. 

The  court  clearly  erred  in  excluding  the  testimony  of- 
fered. 

The  charge  was  dismissed  as  to  Eoyal,  and  proceeded 
against  Dillingham  alonCy  but  if  it  had  not,  a  case  against 
Dillingham  and  another  was  a  case  against  Dillingham, 
as  the  greater  includes  the  less. 

Smith,  J.  Mrs.  Dillingham  was  indicted,  under  Sec.j^J^^vi- 
1423  of  Gantt's  Digest,  for  an  attempt  to  bribe  a  witness  from*?iSd! 
to  withhold  his  testimony  in  a  criminal  proceeding  against  *°*' 
Tom  Dillingham,  depending  before  a  Justice  of  the  Peace. 
A  jury  was  impaneled,  but  no  plea  was  entered  by  the  de- 
fendant so  far  as  we  can  discover.  The  official  character 
of  the  magistrate  being  admitted,  his  docket  was  pro- 
duced. From  this  it  appeared  that  Tom  Dillingham  and 
John  Royal  had  been  arrested  upon  an  affidavit  which 
charged  them  jointly  with  stealing  a  cow,  the  property 
of  one  Shuflin;  that  the  cause  was  entitled  the  State  ot 
Arkansas,  plamtifi  v.  Dillingham  and  Royal,  defendants; 
that  they  demanded  and  were  accorded  separate  trials ; 
that  Royal's  case  was  first  investigated  and  the  charge 
against  him  was  dismissed ;  that  the  J  ustice  then  proceded 
to  examine  into  the  case  against  Dillingham  and  he  was 
held  to  bail  for  his  appearance  at  Circuit  Court.  The  court, 
upon  inspection  of  this  record,  refused  to  permit  it  to  go 
before  the  jury,  because  the  style  of  the  case  on  the  Jus- 
tice's docket,  was  against  the  two  defendant's  jointly,  and 
the  indictment  described  the  cause  as  an  examination  of 
Dillingham  alone  on  a  charge  of  grand  larceny. 

The  State  then  offered  in  evidence  the  original  subpoe- 
na and  the  officer's  return  thereon  to  show  that  Shuflin 
was  cited  to  appear  before  the  Justice  and  testify  against 
Dilliugham  alone  and  not  against  Royal.  This  also  was 
excluded. 
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The  State  then  offered  to  prove  by  Shnflin  that,  after 
he  had  been  subpoenaed  as  a  witness  against  Dillingham 
and  while  the  examination  of  the  charge  was  still  pend- 
ing, Mrs.  Dillingham  offered  him  at  first  $75  and  after- 
wards |175  to  absent  himself  from  the  court  and  not  tes- 
tify in  said  cause.  But  the  evidence  was  ruled  out.  And 
the  court  directed  the  jury  to  return  a  verdict  of  not 
guilty  and  the  defendant  was  discharged. 

The  variance  between  the  indictment  and  the  proposed 
proof,  with  regard  to  the  style  of  the  cause,  was  an  ex- 
tremely technical  objection.  After  the  severance  of  the 
accused  and  especially  after  the  Justice  had  decided  that 
there  were  no  reasonable  grounds  for  detaining  Royal, 
the  case  stood  against  Dillingham  only.  That  the  Jus- 
tice continued  his  entries  under  the  original  heading,  was 
wholly  immaterial. 
2,  No  trial  But  without  plca  there  could  be  no  valid  trial.  1  Bishop 
pii.' *'''"'  Or.  Pro.,  Sec.  733;  Lanefidd  v.  State,  34  Ark.,  275. 

Reversed  and  remanded  with  directions  to  require  Mrs. 
Dillingham  to  plead  to  the  indictment  and  for  further 
proceedings. 


a 

Si 

^   ^  McQehee,  as  Trustee,  et  al  v.  McKenzib  et  al. 

1,  Married  Woman  :    Deed:    Acknowledgment, 
The  deed  of  a  married  woman  executed  prior  to  the  adoption  of 

the  CJonstitution  of  1874,  and  not  acknowledged  according  to  law 
is  absolutely  void. 

2.  AcKNOWLFD  GMENT  \     Curing  Act  of  \ 883. 
The  Act  of  1883  curing  defective  acknowledgments,  could  not,  in 

any  case,  interfere  with  righfs  of  third  parties  vested  at  the  time 
of  its  passage. 
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McGehee,  as  Trustee,  et  al  v.  McKenzie  et  al. 

APPEAL  from  Phillips  Circuit  Court  in  Chancery. 
Hon.  M.  T.  Sanders  Circuit  Judge. 


Tappan  &  Homor  for  appellant. 

A  deed  defectively  acknowledged  conveys  an  equitable 
title.  The  Act  of  1883,  curing  defective  acknowledg- 
ments perfected  the  acknowledgment  to  the  deed,  and 
although  executed  to  the  firm  of  Mayfield  &  Myrick,  it 
passed  the  title  to  be  held  in  trust  for  the  benefit  of  the 
firm.  3  Sneady  p.  595;  Parsons  on  Part.^  333;  4  Heisk 
(Tenn.)  506;  55  Miss.,  348;  19  Vt.,  615. 

The  sale  by  Mayfield  of  all  the  assets  of  the  firm  to 
Myrick,  gave  Myrick  an  equitable  right  to  the  whole  of 
the  lot.  This  sale  w^as  before  the  execution  of  the  deed 
by  Mayfield  to  Mrs.  Myrick.     35  lowa^  83. 

Appellees  bought  with  notice  of  appellants'  rights ; 
they  took  nothing  by  their  quit  claim  from  Porter  and 
wife  as  they  had  already  disposed  of  what  interest  they 
had. 

Stephenson  &  Trieber  for  appellees. 

1.  The  deed  of  a  feme  covert  defectively  acknowledged, 
executed  prior  to  the  adoption  of  the  present  Constitu- 
tion is  absolutely  void  at  law  and  in  equity.  See  cases 
from  15  Ark.,  531,  to  39  Ark,  531;  33  Ark,  432. 

2.  The  curing  Act  of  1883  could  not  cure  deeds  abso- 
lutdy  void.  Nor  can  a  legislature  validate  defective  ac- 
knowledgments of  a  deed  so  as  to  afiect  the  vested  rights 
of  parties.  12  Iowa,  389  ;  6  Minn.,  292;  25  Tex.,  408;  28 
lb.,  452. 

Eakin,  J.  This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  in  Chancery  dismissing  a  bill  after  a  demurrer 
had  been  sustained  thereto,  and  the  complainant  had  de- 
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clined  to  amend.    The  only  question  ia  whether  the  bill 
makes  a  case  for  relief. 

The  material  allegations  show :  That  Ann  A.  Porter, 
a  married  woman,  and  one  ot  the  defendants  was,  in  1873, 
the  owner  of  a  certain  lot  numbered  405  in  that  part  of 
the  city  of  Helena,  called  "  Old  Helena ;"  that  on  the 
14th  day  of  Janiiary  of  that  year  she  sold  the  same  to 
Mayfield  &  Myrick,  a  business  firm  in  that  city.  A  con- 
veyance was  drawn  signed  and  delivered  by  herself  and 
her  husband,  to  which  was  attached  a  certificate  of  ac- 
knowledgment, conceded  by  the  complainant  to  be  de- 
fective under  the  law  then  in  force,  regulating  the  mode  by 
which  married  women  might  convey  their  property,  and 
that  Myrick  afterwards  became  the  owner  of  all  the  as- 
sets of  the  firm.  That  Myrick  afterwards  joined  in  the 
execution  of  a  deed  of  trust  Including  this  property,  to 
secure  a  debt  due  the  firm  of  McGehee,  Snowden  &  Vio- 
lett  of  New  Orleans,  which  deed  was  duly  executed  and 
acknowledged  on  the  6th  of  August,  1877,  but  not  filed 
for  record  until  the  4th  day  of  January,  1878;  that  de- 
fault having  been  made  in  the  payment  of  the  debt,  the 
property  was  sold  under  the  trust  and  purchased  as  trustee 
for  others  by  complainant,  who  took  as  the  nature  and 
condition  of  the  property  would  permit.  His  deed  bears 
date  the  12th  of  April,  1879.  The  action  was  begun  on 
the  2nd  of  November  1882  against  certain  parties  who 
are  trustees  of  a  church,  and  who  also  claim  the  land 
through  mesne  conveyances  under  the  original  sale  and 
supposed  conveyance  from  Ann  A.  Porter  to  Mayfield  & 
Myrick.  It  is  asserted  that  in  1875,  Myrick  had  induced 
Mayfield  to  make  a  conveyance  of  this  lot  to  Mrs.  Jose- 
phine Myrick,  his  wife,  which  deed  was  held  up  and  not 
recorded,  in  order  to  induce  McGehee,  Snowden  &  Vio- 
lett  to  accept  the  deed  of  trust,  but  afterwards  recorded 
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beforft  the  deed  of  trust ;  and  that  afterwards  Mrs.  My- 
rick  conveyed  it  to  the  trustees  of  the  church  who  had 
fiill  notice  of  complainants  rights.  Before  the  institu- 
tion of  this  suit,  the  trustees  obtained,  without  consider- 
ation, a  deed  of  the  lot  from  Ann  A.  Porter  and  her  hus- 
band, which  was  duly  acknowledged  and  recorded.  They 
are  made  defendants. 

It  is  the  settled  doctrine  of  this  court  that  the  deed  ot 
a  married  woman  in  this  State,  executed  prior  to  the 
adoption  of  the  Constitution,  and  not  acknowledged  in 
accordance  with  law,  is  absolutely  void  and  of  no  effect. 

Unlike  the  case  of  a  man  or  femme  sole^  whose  deeds 
convey  propria  vigore  so  as  to  pass  title  without  any  ac- 
knowledgment whatever,  except  as  to  subsequent  pur- 
chasers without  notice,  it  is  in  the  case  of  married  women 
the  acknowledgment  which  is  the  consummating  and  indis- 
pensable act  ot  conveyance  without  which  her  deed  is  abso- 
lutely worthless.  The  statutory  acknowledgment  to  di- 
vest the  title  of  married  women,  was  the  substitute  for 
the  English  common  recovery.  Without  it  not  even  an 
equity  passes.  The  doctrine  is  as  rigid  in  one  court  as 
another. 

It  is  useless  to  discuss  the  comparative  equities  of  com- 
plainant and  the  church  as  they  would  stand  if  Mrs.  Por- 
ter had  never  conveyed  to  the  latter.  She  did  convey, 
and  is  herself  a  defendant.  It  may  well  be  conceded  that 
if  she  were  acquiescing  in  her  first  attempted  conveyance, 
and  had  given  no  vitality  to  the  church  claim,  the  trustees 
would  not  be  allowed  to  enjoy  the  benefit  of  a  fraud 
against  the  complainant's  grantor,  the  trustee  in  the  trust 
deed.  But  such  is  not  the  case.  By  her  subsequent  con- 
veyance to  the  church  she  asserts  a  continuing  claim  to 
the  land.    She  might  freely  give  it  away. 

The  Acts  of  1883  curing  defective  acknowledgments, 
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had  not  been  passed  at  the  commencement  of  this  suit 
and  have  no  application.  They  could,  in  no  case,  have 
interfered  with  rights  of  third  parties,  vested  at  the  time 
of  their  passage. 

Complainant  shows  no  right  to  the  lot,  in  law  or  equity. 

Affirm. 


Stobe  v.  Stone  bt  al. 


1.  Married  Woman:    Her  Conveyance  of  separate  prof  erty :    Ac- 

kno-wledgment. 
Since  the  adoption  of  the  Coustitulion  of  1874  a  mairied  woman 
can  convey  her  separate  property  as  2kfemme  sole ;  and  in  the  ac- 
knowledgment of  her  deed  no  privy  examiaation,  nor  dis- 
claimer of  compuJsion  or  undue  influence  of  her  husband,  is  nec- 
essary. Her  deed  is  good  without  acknowledgment  as  to  all 
parties  with  notice  of  it. 

2.  Practice  in  Chancery  :    All  interested  must  be  parties : 
Ordinarily,  parties  should  see  that  all  persons  to  be  affected  by  the 

decree  should  be  brought  before  the  court ;  and  if  they  do 
not,  the  court  sliould,  of  its  own  motion,  direct  them  to  be 
brought  in. 

APPEAL  from  Saline  Circuit  Court  in  Chancery. 
Hon.  J.  M.  Smith,  Circuit  Judge. 

W.  C.  RatcUffe^  for  appellant. 

The  acknowledgment  of  the  deed  to  Henderson  was  de- 
fective^ and  hence  the  deed  was  void.  Chenault  had  actual 
notice  that  Mrs.  Stone  claimed  the  property.  It  was  owned 
by  appellant  prior  to  her  marriage,  which  was  consummated 
in  1873,  prior  to  the  adoption  ol  the  Constitution  of  1874, 
and  was  not  such  a  separate  estate  as  could  be  conveyed  by 
her  as  a  femme  sole. 
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John  Fletcher  for  appellees. 

The  property  was  the  sole  and  separate  property  of  Mrs. 
Stone,  and  she  had  a  right  to  sell  as  a  fenime  sole.  No  ac- 
knowledgement was  necessary.  Donohoe  v.  Mills,  41  Ark., 
421. 

The  court  found  as  a  fact  that  it  was  the  sole  and  separate 
estate  of  Mrs.  Stone  at  the  time  the  deeds  were  made,  and 
that  there  was  no  fraud.  These  proceedings  are  as  conclu- 
sive as  the  findings  of  a  jury,  and  will  not  be  disturbed  if 
supported  by  any  evidence.  24  Ark.,  431 ;  2  Daniely  PL  and 
Pr.,  1315-1316. 

Easin,  J.  The  appellant,  a  married  woman,  filed  this 
bill  against  her  husband  and  divers  others,  to  annul  and  cancel 
certain  deeds  of  some  land,  being  her  separate  property.  The 
facts  are  that  she,  with  her  husband,  conveyed  the  land  to  a 
third  party,  without  any  consideration  in  order  that  they 
might  be  reconveyed  to  the  husband,  which  was  done.  ;  The 
husband  afterwards  for  a  valuable  qonsideration  sold  and 
conveyed  the  lands  to  defendant  Chenault,  who  had  notice  of 
the  wife^s  claim. 

The  gravamen  of  the  charges  in  the  bill,  consists  in  this  : 
that  the  deed  was  obtained  from  her  by  fraud  and  undue  in- 
fluence on  the  part  of  her  husband ;  that  it  was  without  con- 
sideration, and  not  acknowledged  in  accordance  with  the 
foroas  prescribed  for  the  conveyance  of  real  estate  by  a  mar- 
ried woman. 

The  charges  of  fraud  are  denied,  and  it  appears  that  the 
deed  was  executed  after  the  adoption  of  the  Constitution  of 
1874.  It  is  acknowledged  by  husband  and  wife  jointly, 
without  privy  examination,  or  disclaimer  of  compulsion  or 
undue  influence. 

Upon  the  hearing  the  Chancellor  found  no  fraud  nor  com- 

11 43 
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pulsion,  nor  undue  influence,  and  dismissed  the  bill  for  want 
of  equity.     From  this  she  appeals. 
1.  Mar-     Upon  a  review  of  the  evidence  it  is  clear  enough  that 

RIKD     Wo-  *  *^ 

**iiw  oon-  there  was  no  proof  of  fraud,  compulsion  or  undue  influence. 

Teyanoe.  gj^^  executed  the  deed  voluntarily,  with  the  intention  of 
vesting  the  property  in  her  husband.  She  did  so  because 
she  desired  him  to  improve  it,  and  make  it  their  common 
home  and  to  induce  him  to  do  so,  as  owner.  She  had  chil- 
dren by  a  former  husband,  to  whom  it  would  otherwise 
have  descended  on  her  death.  It  was  a  fair  transac- 
tou.  The  husband  after  partially  improving  it  sold  it  to 
Chenault.  This  may  have  been  unkind  to  her,  in  disap- 
pointing her  just  expectations,  but  she  made  no  provision 
against  such  a  change  of  purpose  on  his  part.  From  all  that 
appears  it  may  have  been  judicious.  We  cannot  say,  and  it 
is  a  matter  of  no  consequence  as  determining  any  legal  or 
equitable  right.  She  had  empowered  him  to  do  so  by  mak- 
ing him  complete  owner  without  reservation. 
Acknowi-  No  privy  examination  was  necessary.  The  property  had 
been  her  sole  and  separate  property  before  her  marriage  and 
before  the  adoption  of  the  Constitution.  It  does  not  appear 
to  have  been  in  trustees  for  her  use,  with  any  restrictions 
upon  her  power  of  alienation.  The  Constitution  provides, 
Art.  X,  Sec.  7,  that  the  real  and  personal  property  of  any 
femme  covert,  acquired  either  before  or  after  marriage,  in  any 
manner,  may  be  "conveyed  by  her  as  if  she  were  s, femme 
soU,^*  This  repeals,  as  to  such  property,  the  former  statu- 
tory mode  of  conveying  by  privy  acknowledgement.  BUh" 
op  on  Married  Women,  Vol.  1,  Sec.  199 ;  Roberts  and  wife  v. 
Wilcoxon  &  Rose,  36  Ark.,  855 ;  Donohoe  v.  Mills,  41  lb, 
421.  The  acknowledgment  was  proper.  Her  execution  of 
the  deed  itself  without  any  acknowledgment  would  have 
been  enough. 
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Walker  v.  Jessup,  ad. 

We  observe  in  the  transcript  an  inadvertent  error  in  prac-^^  2.  Prac- 
tice, not  affecting  the  merits  ot  the  case  but  which  demands  g,,^*  *^\®Jt 
Dodce.  Daring  the  litigation,  Chenault  died,  and  the  suit  ^^"*^^*^* 
was  revived  against  the  administrator  alone,  without  his 
heirs,  Chenault  was  the  real  defendant,  and  the  suit  con- 
cerned his  title.  The  heirs  were  necessary  parties,  as  no  de- 
cree in  favor  of  Mrs.  Stone  would  have  bound  them.  It  has 
been  the  habit  ""of  this  court,  in  such  cases,  to  decline  any 
consideration  of  the  merits,  and  to  remand  causes  for  proper 
parties.  But  that  is  a  matter  upon  which  it  may  not  be  im- 
proper to  exercise  sound  discretion.  Appellant  still  has  her 
remedy  against  the  heirs  of  Chenault  to  whom  the  lands 
have  descended  if  she  may  still  be  advised  she  has  any  rights 
to  assert.  She  shows  none  in  this  case,  and  it  would  only  be 
imposing  upon  her  additional  costs  to  remand  it.  To  affirm 
will  be  to  leave  all  parties  in  statu  gwo,  and  is  the  most  pru- 
dent coarse.  The  Chancellor  was  right  upon  principle.  The 
case  is  exceptional.  Ordinarily  parties  should  see  to  it  that 
til  persons  to  be  affected  by  the  decree  are  brought  before 
the  court,  and  if  not  done  by  the  parties,  it  should  be  di- 
rected by  the  court  on  its  own  motion. 

Affirm. 


Walker  v.  Jessup,  ad. 

1.  Chanckry  Practice;  Foreclosure  on  administrator's  sale  0/ 
land, 

A  bill  by  an  administrator  against  a  purchaser  of  land  sold  by  him 
under  an  order  of  the  Probate  Court,  for  foreclosure  and  sale  of 
the  land  for  the  purchase  money  bid  at  the  sale,  must  allege  that 
the  sale  has  been  confirmed  by  the  Probate  Court.  Courts  can 
not  presume  that  such  a  sale  has  been  confirmed- 
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2.    Same  ;    Decf  of  foreclosure  :     Tender  of  deed. 
Chancery  will  not  decree  for  an  adminiBtrator,  againft  the  pur- 
chaser, a  foreclosure  and  sale  of  land  for  the  purchase-price,  with- 
out requiring  the  administrator  to  bring  into  court  a  deed  to  the 
purchaser  for  the  land. 

8.  Married  Woman  ;  Capacity  to  contract. 
Neither  the  Act  of  April  28,  1883,  nor  Sec.  7,  Art  IX,  of  the  Gon- 
stitution  of  1874,  nor  any  subsequent  legislation  expressly  en- 
larges the  power  of  married  women  to  contract ^e«#raA[y  /  though 
by  implications  of  that  statute  she  may  charge  her  separate  es- 
tate, and  bind,  in  equity,  a  new  estate  acquired  by  purchase ;  and 
the  provision  authorizing  her  to  carry  on  any  trade  or  business 
on  her  sole  and  separate  account  may  imply  the  power  to  make 
contracts  in  relation  to  it,  and  to  execute  notes  and  bills  upon 
which  she  would  be  personally  liable. 


APPEAL  from  YeU  Circuit  Court. 
Hon.  G.  S.  Cunningham,  Circuit  Judge. 

Harrison  &  Orovmover  for  appellant. 

1.  The  sale  was  never  reported  to  nor  confirmed  by 
the  Probate  Court,  nor  was  any  deed  brought  into  court. 
38  Ark.j  80,  81. 

2.  A  married  woman  cannot  bind  herself  by  promis- 
sory note  or  writing  obligatory  to  pay  for  land.  ChaUa 
V.  Temple  S9  Ark.;  29  Ark.j  861 ;  35  Ark.y  365.  Nor  has  the 
Constitution  of  1874,  nor  the  married  woman's  Act  since, 
enlarged  her  power  to  contract.  She  may  convey  as  a 
feme  soky  but  cannot  bind  herself  by  executing  contracts. 
38  Arhy  67 ;  36  i6.,  565,  386,  367 ;  Felkn^r  v.  Fighe,  39  Ark. 
See  also  35  ilrA.,  366;  33  lb.,  265;  32  J6.,  446;  36  Ark., 
356. 

One  who  signs  a  note  with  a  married  woman  is  the 
only  party  bound.  Am.  Law  Reg.,  1878,  p.  202.  A  judg- 
ment in  j}er«onam  cannot  be  rendered  against  a  married 
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woman  to  charge  her  separate  estate.     Myer8  Ky.   Code 
Pr.  292  top  {E.)  9  Reporter,  378. 

3.  The  sale  was  not  made  in  accordance  with  law. 
See.  2679  GanWs  Dig.  It  was  not  at  the  court  house 
door  or  on  the  premises. 

L.  C.  Holly  for  appellee. 

The  failure  to  allege  the  confirmation  of  the  sale  was 
not  objected  to  below  (in  fact,  such  approval  was  admit- 
ted) and  therefore  waived.  35  Arh.,  Ill;  Neioman^s  PI. 
4iV.,p.  475. 

Under  the  Const.  1874,  a  married  woman  has  the  right 
to  acquire  and  convey  real  estate  as  a  femmesole.  She  may 
bind  herself  or  her  separate  property  for  her  own  peculiar 
benefit.  The  note  sued  upon  was  for  the  purchase-money, 
and  a  judgn^ent  on  the  same  maybe  enforced  against  her 
separate  property.  39  Ark.,  238 ;  33  Ark.,  265.  The  in- 
tention to  charge  her  separate  estate  may  be  inferred. 
6  Am.  Reports,  675.  No  duress  is  shown.  Parsons  on 
Omt.  Vol  1,  p.  392 ;  Chitty  on  Cont.  p.  208. 

Smith,  J.  Jessup  as  admistrator  of  the  estate  of  one 
Harrell,  filed  this  bill  in  Chancery  against  Mrs.  Walker, 
alleging  that  he,  in  his  representative  character  and  by 
Tiftue  of  authority  from  the  Probate  Court,  had  exposed 
to  sale  by  public  auction  upon  a  credit,  certain  lands  of 
his  intestate  ;  that  the  defendant  became  the  purchaser 
at  the  price  of  $1280,  receiving  a  certificate  of  purchase, 
aod  executing  her  bond  for  the  purchase-money  with  her 
husband  and  another  as  sureties ;  that  the  term  of  credit 
had  expired  and  nothing  had  been  paid.  The  prayer  was 
for  a  personal  judgment  against  the  defendant  and  for  a 
decree  of  foreclosure  and  sale. 

Mrs.  Walker,  in  her  answer,  admitted  the  purchase  and 
the  ezecation  of  the  bond,  as  stated  in  the  bill,  but  plead- 
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ed  her  coverture  in  defence  and  further  that  she  had 
acted  in  the  matter  under  coercion  of  her  husband. 

Depositions  were  taken  which  tended  to  prove  that 
Walker  and  his  wife  were  on  bad  terms,  and  that  she  had 
bid  for  the  lands — a  portion  of  her  former  husband's  es- 
tate— in  deference  to  his  wishes  and  for  fear  of  disoblig- 
ing him. 

The  Circuit  Court  rendered  a  judgment  against  Mrs. 

Walker  for  the  principal  and  interest  of  the  bond  and 

condemned  the  lands  to  be  spld  for  its  satisfaction. 

iolic^  ^     The  bill  did  not  allege,  as  it  should  have  done,  that  the 

ti'>r'"' mU':*' sale  had  been  reported  to  and  confirmed  by  the  Probate 

aiit^toSIJ  Court,  which  had  ordered  it.     It  was  a  judicial  sale  and 

confirmation  was  necessary  to  its  validity.     Courts  are 

not  at  liberty  to  presume  that  such  a  sale  has  been  con- 

2.  Decree  firmed.     And  if  it  had  been  shown  that  the  sale  had  been 

ure:**'^***^***duly  Confirmed  and  that  the  plaintiff  was  empowered  to 

Tender  of  "^  ^  ^ 

chwi.   •      convey  to  the  defendant  the  decedent's  interest  in  the 

lands,  the   Court   should,   before  decreeing  foreclosure, 

have  required  the  plaintiff  to  bring  the  deed  into  court. 

Bell  V.  Green,  38  Ark.,  78. 

RTEo  ^wol     Moreover,  a  personal  judgment  was  rendered  against 

^"^Likbiiity  Mrs.  Walker.     She  was  not  legally  liable  upon  her  pur- 

on  her  con-  i-iii  iii-i-i 

trari*.  chase-bond,  although  the  land  in  her  hands  may  be,  as 
also  her  sureties,  who  are  not  before  the  court.  Bedford 
V.  Burton,  106  L.  8.,  338;  Gardner  v.  Burnett,  36  JrJk.,  476. 
Unavgst  v.  Filler,  84  Pa.  St.,  135. 

There  was  no  law  in  force  in  this  State  at  the  date  of 
this  transaction  (1879  or  1880)  which  enabled  a  married 
woman  to  buy  real  estate  on  a  credit  and  bind  herself 
personally  for  its  payment.  The  Act  of  April  28,  1873 
{GantVs  Dig.  Sees.  4192  to  4200)  the  provision  in  the  Con- 
stitution of  1874  {A7't.  IX,  Sec.  7)  and  the  subsequent  leg- 
islation were  desiacned  to  secure  to  married  women  the 
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separate  use  and  disposition  of  property  which  would  oth- 
erwise pass  to  their  husbands.  They  do  not  expressly 
enlarge  the  wife's  capacity  to  contract  generally;  although 
doubtless  the  statute  carries  with  it  the  fair  implication 
to  charge  her  separate  estate,  if  she  has  one,  or  even  to 
bind  in  equity  the  new  estate  acquired  by  purchase.  Se 
the  provision  authorizing  her  to  carry  on  any  trade  or 
business  on  her  sole  and  separate  account  may  imply  the 
power  to  make  contracts  in  relation  to  the  business  and 
to  make  notes  and  bills  upon  which  she  would  be  person- 
ally responsible ;  since  it  would  be  a  vain  and  useless 
thingtogive  the  power  to  engage  in  business  without  the 
right  to  conduct  it  in  the  way  and  by  the  means  usually 
employed.  Compare  on  this  subject  2  Bishop  on  Married 
Women,  Sees.  80  to  88,  232  to  236,  249-50  ;  Knapp  v.  Smithj 
27  N.  y.,  277 ;  TaU  v.  Dederer,  18  id.,  266,  and  22  Id.,  460 ; 
Ballin  v.  DiUaye  37  Id.,  85 ;  Frecking  v.  Rolandj  53  Id.,  422. 

But  the  purchase  or  sale  of  real  estate  is  not  a  separate 
business  within  the  meaning  of  the  statute,  which  relates 
to  mechanical  manufacti^ring  or  commercial  pursuits. 
AiwA  V.  MUoheU  71  N.  F.,  199. 

We  have  not  discussed  the  question  of  marital  coercion. 
The  court  below  seems  to  have  been  of  opinion  that  the 
facts  disclosed  did  not  amount  to  duress.  And  this  is 
doubtless  true,  although  we  have  not  considered  that 
branch  of  the  case  very  attentively.  What  we  have  said 
will  probably  be  sufiElcient  to  dispose  of  all  issues  that 
have  arisen,  or  are  likely  to  arise. 

The  decree  is  reversed  and  cause  remanded,  with  leave 
to  the  parties  to  amend  their  pleadings,  if  so  advised,  and 
for  further  proceedings.  Upon  confirmation  of  the  sale 
by  the  Probate  Court  and  the  production  in  court  of  a 
sufficient  deed,  the  plaintiff  will  be  entitled  to  a  decree ; 
but  the  relief  must  be  limited  to  the  land,  so  far  as  Mrs« 
Walker  is  concerned. 
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r^~  Flournoy  v.  Shelton  &  Co.,  et  al, 

I  ^  ^^  Taylor  v.  Shelton  &  Co.,  et  al. 

"43    168 


1.     Laborer's  Lien  :     Overseer  of/arm, 
A  farm  overseer  ife  not  a  laborer  within  the  meaning  of  the  labor- 
er's lien  laws  of  this  State. 


APPEAL  from  St.  Irancis  Circuit  Court. 
Hon.  M.  T.  Sanders,  Circuit  Judge. 

0.  P.  Lyka  for  appellant. 

In  Dano  v,  M.  &  i.  R.  iJ.  12.,  27  Ark.^  564,  there  was  an 
attempt  to  construe  the  laborer's  lion  law  of  23d  of  July, 
1868. 

In  that  decision,  the  court  seems  to  have  adopted  Mr. 
Webster's  definition,  which  says  : 

"  A  laborer  is  one  who  labors  in  a  toilsome  occupation,  a 
man  who  does  work  that  requires  but  little  skill,  as  distin- 
guished from  an  artisan^ 

The  plaintiff  in  his  complaint  describes  the  work  and  la- 
bor by  him  performed,  and  says  he  plowed  some,  hoed  some, 
and  fixed  plows  and  hoes,  and  did  work  and  labor  all  over 
the  plantation,  &c.,  &c.    See  the  complaint. 

Is  he  an  artisan  f  We  think  not.  Was  it  the  intention 
of  the  legislature  to  leave  him  unprotected  and  refuse  him  a 
lien  simply  because  his  labor  was  worth  $400  |>er  annum  in- 
stead of  $100?  We  think  thnt  such  could  not  have  been  the 
intention  of  the  legislature. 

The  case  of  5wr^6  v.  Davis,  34  Ark.y  179,  only  decides 
that  the  laborer  has  a  lien  only  as  against  that  part  o(  the 
crop  owned  by  his  employer. 

In  Taylor  &  Radford  v.  Hathaway,  29  Ark.,  597,  this 
court  simply  reversed  the  case  because  the  jury  found  no 
amount  in  the  J.  P.  or  Circuit  Court, 
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We  now  come  to  consider  the  Act  ol  the  Assembly  of  the 
6th  of  March,  1875.     See  Acts  of  1874  and  1875,  page  230. 

We  contend  that  this  act  did  not  appeal  or  modify  the 
law  in  Gantt^<«  I^ig*?  section  4092,  because  said  section  4092 
gives  a  lien  to  all  laborers.  The  Act  of  the  6th  of  Maroh, 
1875,  does  not  cover  the  whole  subject,  but  is  exclusively  in 
reference  to  contracts  made  beyond  the  limits  of  this 
State,  leaving  Gantt's  Digest  exactly  where  it  found  it. 
See  Pulaski  County  v.  Downer,  10  Ark.^  588. 

The  law  in  Gantt^s  Dig.,  and  the  Act  of  6th  of  March, 
1875,  may  both  stand.  See  Statey  use  Hijginboiham^s  Admr,, 
Waits  d  dls.y  23  Arh,  305 ;  Osborn  ex  parte,  24  Arh,  479 ; 
Reynolds  v.  Holland,  Sheriff,  35  Arh,  56 ;  Baboock  v.  The 
City  of  Helena,  Z^Ark.,  499. 

Sanders  &  Husbands  for  appellees  Estes,  Doan  &  Co. 

1.  An  overseer  or  manager  is  not  a  laborer  within  the 
meaning  of  the  statute.  27  Arh,  564 ;  Isbell  v.  Dunlap  & 
Ward,  17  8.  C,  583. 

2.  The  within  contract  was  not  acknowledged  and  filed 
as  required  by  Acts  of  1875,  which  was  intended  as  a  substi- 
tute for  the  Act  of  1868.  It  covers  the  entire  subject,  and 
was  evidently  intended  as  a  substitute.  37  Mich.,  217 ;  10 
Ark.,  590;  31  lb.,  17;  58  Ind.,SSS;  1  Dakota,  63;  7  OUo, 
546;  11  TTaff,  88;  9  U'  S.  Dig.,  694;  Bishop  on  Written 
Lftws,  158. 

Smith,  J.  These  were  actions  by  overseers  or  managers 
of  plantations  to  enforce  laborer^s  liens  for  their  wages.  The 
defendants  in  both  cases  were  A.  G.  Shelton  &  Co.,  the 
plaiitiflfs  employers,  and  Estes,  Doan  &  Co.,  the  purchasers 
of  th?  crops.  Estes,  Doan  &  Co.,  demurrered  to  the  com- 
plaint because  the  services  rendered  were  not  such  as  are 
contemplated  by  the  statutue,  giving  laborers  a  lien  upon 
he  production  of  their  labor ;  and, 
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2.  The  contracts  upon  which  the  labor  was  performed 
were  for  a  longer  period  than  one  month  and  the  same  were 
not  acknowledged  and  filed  hs  required  by  law.  The  de- 
murrers were  sustained  and  the  plaintiffs  declining  to  amend, 
final  judgments  were  rendered  discharging  Estes,  Doao  & 
Co. 
Labor-  The  laborer's  licu  law  {Oantt's  Dig.^  Sees.  4079-97)  has 
'  been  construed  by  this  court  io  Dana  v.  M.  0.  &  R.  R.  R. 
Cb.,  27  Ark.,  564  and  Taylor,  Radford  &  Co.  v.  Hathaway , 
29  Jd.,  597.  In  these  eases  it  was  adjudged  that  the  act, 
providing  as  it  does  for  a  remedy  summary  in  its  character 
and  contrary  to  the  course  of  the  common  law,  must  receive 
a  strict  construction  ;  and  that  the  claimant  of  the  lien  must 
bring  himself  strictly  within  the  terms  of  the  Act.  The 
plaintiff  must  perform  manual  labor  and  there  must  be  some 
product  of  his  labor  to  which  the  lien  must  attach.  "  Au 
overseer  is  one  who  is  employed  not  to  labor  himself,  but  to 
overlook  and  direct  the  labor  of  those  who  are  employed  to 
do  the  manual  work  of  planting,  cultivating  and  gathering  a 
crop,  and  it  would  be  a  confusion  of  terms  to  call  such  a 
person  a  laborer."  Isbell  v.  Danlap,  17  8.  C,  581 ;  Whita- 
ker  V.  Smith,  81  N.  C.  340.  Same  case  31  Am.  Rep.,  503. 
Fftmi  oyer-     We  need  not  consider  the  record  cause  of  demurrer.     That 

aoer    not   a 

laborer.  involves  the  question  whether  the  Act  of  July  23,  1868  is 
repealed  by  implication  by  the  Labor  Act  of  March  6th, 
1875.  A  farm  overseer  is  not  a  laborer  within  the  meaning 
of  said  Acts. 

The  affirmance  of  these  judgments  is  without  predjudice 
to  the  right  of  the  plaintiffs  to  proceed  against  their  employ- 
ers for  a  personal  judgment.  No  service  appears  to  have 
been  had  upon  A.  G.  Shelton  &  Co.,  nor  did  they  enter  an 
appearance. 

Affirmed. 
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Qrbbly  Burnham  Grocery  Co.  v.  Graves,  Ad. 

1.  Administration  :     Settlements  of  administrators^  how  corrected. 
Chancery  has  no  power  to  correct  the  mere  errors  in  an  adminis- 
trator's settlement ;  it  must  be  done  by  appeal  to  the  Circuit 
Court. 

2.  Samb  ;    Fraudulent  settlements.    Notice  of  the  settlement* 

It  is  a  very  great  irregularity  for  the  Probate  Court  to  confirm  an 
administrator's  account  before  the  notice  of  filing  the  account  has 
been  given  as  required  by  law  ;  but  the  omission  of  the  clerk  to 
give  the  notice  can  not  make  the  account  fraudulent. 


APPEAL  from  Chicot  Circuit  Court  in  Chancery. 
Hon,  J.  M.  Bradley,  Circuit  Judge. 

John  O.  B.  Simms  for  appellant. 

No  notice  was  given  as  required  by  Sec.  1 29  OaniVs  Dig. 
and  appellant  had  no  day  in  court.  See  30  Ark.y  66 ;  20 
Ark.^  526.  The  charging  illegal  commissions,  and  ex- 
penditures by  the  adm'r.  was  a  fraud,  and  a  Court  of 
Chancery  should  set  aside  the  settlement,  as  appellant 
had  no  notice  and  could  not  appeal.  lie  was  without 
remedy  at  law. 

C.  H.  Carlton  for  appellee. 

Appellants  remedy  was  by  appeal.  Courts  of  Chancery 
will  not  set  aside  settlements  in  the  Probate  Court  for 
mere  irregularities  or  errors.  The  failure  on  the  part  of 
the  clerk  to  give  notice  as  required  by  law,  will  not  viti- 
ate the  settlement. 

Smfth,  J.  •  This  was  a  bill  in  chancery  to  open  an  ad- 
ministrator's account,  which  had  been  confirmed  by  the 
Probate  Court,  for  alleged  frauds  in  obtaining  credits  for 
traveling  expenses  while  on  business  of  the  estate  and  for 
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excessive  commissions.  It  was  stated  that  the  clerk 
had  omitted  to  give  notice  of  the  filing  of  said  account. 
The  bill  was  dismissed  on  demurrer. 

It  is  the  settled  doctrine  of  this  court  that  mere  errors 
of  the  Probate  Courts  in  making  allowances  to  adminis- 
trators can  be  corrected  only  on  appeal,  and  that  they  af- 
ford no  ground  for  impeaching  the  settlements  in  a  Court 
of  Chancery.  Ragadale  v.  Stuarty  8  Ark.y  268 ;  Ringgold  v. 
Stone,  20  Id,,  527 ;  Mock  v.  Pleasants,  34  Id.,  64 ;  Jones  v. 
Graham,  36  Id.,  883. 

There  is  no  pretence  that  these  allowances  were  ob- 
tained by  misrepresentation,  deception  or  imposition 
upon  the  court,  but  only  that  they  were  illegal. 

It  is  a  very  great  irregularity  for  the  Probate  Court  to 
confirm  an  administrator's  account  before  the  notice  pre- 
scribed by  law  has  been  given.  But  the  clerk's  omission 
of  his  duty  does  not  render  the  account  fraudulent. 

Decree  affirmed. 


-^  J72I  Mason  et  al  v.  Wilson  et  al. 
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1.  Stoppage  in  Transitu  :     WAen  the  right  of  ends-. 
Igg]       The  right  of  the  unpaid  vendor  of  goods  to  stop  them  in  transitu, 

upon  the  bankruptcy  or  Insolvency  of  the  purchaser,  is  not  de- 
feated by  their  mere  arrival  at  their  destination.  The  transitus 
is  not  at  an  end  until  they  have  come  to  the  vendee's  actual  pos- 
session, or  to  his  constructive  possession  by  delivery  to  his  agent; 
anda/<?r//£>ri  the  right  maybe  exercised  where  the  purchaser 
declines  to  receive  them. 

2.  Compromise  ;    As  consideration  for  contract. 
A  compromise  of  a  disputed  claim,  however  void  of  merit  or  foun. 

dation,  is  a  sufficient  consideration  to  support  an  express  promise 
for  its  settlement. 
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APPEAL  from  Pulaski  Circuit  Court. 
Hon.  F.  T.  Vaughan,  Circuit  Judge. 

Cohn  &  (John  for  appellant  b. 

I.  a.  When  a  suit  is  bona  fidcj  brought  on  probable 
c^iuse,  a  promise  to  compromise  is  a  valid  consideration. 
1  Chitty  on  Ckmt,  46  (16  Am.  Ed,  and  notem.);  1  WharL  on 
Gont.y  Sees.  533  and  193  ;  29  ArL,  131 ;  21  lb.,  69 ;  17  Am. 
Dec.y  118;  6  T.  B.Monroe,  91;  9  La.,  397;  29  Am.  Dec, 
448  and  note  p.  452 ;  45  lb.,  257  ;  2  Douglass,  344  ;  Pollock 
on  Cant.  p.  396. 

b.  An  erroneous  deduction  of  law  is  no  cause  for  an- 
nulling the  contract.     5  Am.  Dec,  626  ;  2  Bibb,  448. 

c.  Nor  where  parties  are  ignorant  of  their  rights,  will 
courts  refuse  to  enforce.     26  Am.  Dec.,  52  ;  1    Watts,  163. 

II.  Indeed  it  is  doubtful  whether  the  Wilsons  could 
ever  have  enforced  the  contract,  if  M.  &  T.  had  chosen 
not  to  observe  it,  for  they  had  no  kind  of  title  to  the  but- 
ter.   1  Whart.  on  Oont.,  Sec.  532-3 

III.  a.  If  this  is  a  bailment,  the  appellees  are  estopped 
to  deny  title,  unless  they  can  show  that  they  turned  the 
butter  or  its  proceeds  over  to  a  third  person  and  that  such 
person  was  the  owner.  Whart  on  Ev.,  1149,  36-34-5; 
FAwardsonBailmmtsp.62-'S,295,  305,  306,535;  14  Mich., 
392;  Bigelow  on  Estoppel,  2d  Ed.,  p.  387  et  seq;  Stephens 
Dig.,  Law  of  Ed.  {Eng.  Ed.)  AH.  105p.  127. 

b.  If  not  a  bailmentj^but  the  Wilsons  obtained  posses- 
sion from  appellants,  the  same  doctrine  applies.  Cases 
supra  and  23  Am.  Dec,  407;  7  /.  /.  Marsh,  318;  9  Vt.,  37 ; 
31  Am.  Dec,  605 ;  9  Porter  434 ;  33  Am.  Dec,  824 ;  101 
Mass.,  193. 

P.  C.  Dooley  for  appellees. 
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A  delivery  of  goods  by  the  vendor  to  the  carrier  is  a 
delivery  to  the  vendee  and  the  title  vests,  subject  only  to 
the  right  to  stop  in  transit.  This  right  exists  only  so 
long  as  the  goods  are  in  the  hands  of  the  carrier  as  c<ir- 
rievj  and  actuaror  constructive  delivery  to  the  vendee  or 
his  agent  pats  an  end  to  the  right.  Hutchinson  on  Car- 
riers^ Sec.  421,  417;  Benjamin  on  Sales,  Sec,  838;  29  Am. 
Dec.,  note  p.  309  ;  105  Mass.,  272;  57  N.  H.  454 ;  17  Am. 
Dec,  319  ;  Benjamin  on  Sales,  Sec,  849,  864  and  p.  390-1 ; 
lb.,  Sec.  841-848. 

The  full  and  complete  right  of  property  was  then  in 
Mayfield  from  the  moment  they  were  delivered  to  Mc- 
Lean, and  they  were  attached  as  their  property,  and  no 
compromise  of  M.  &  T.  or  promise  on  Wilson's  part  to 
pay  over  proceeds  after  paying  his  debt,  could  divest  the 
attachment  liens,  or  relieve  Wilson  from  paying  Mrs, 
Traylor  her  debt  to  the  extent  he  was  garnished  for,  and 
that  he  had  in  his  hands.  There  was  no  essential  ele- 
ment of  estoppel  in  the  case,  BigeJow  on  Estoppel,  p.  480, 
and  no  deception,  fraud  or  collusion  on  Wilson's  part. 

Smith,  J.  Mayfield  Bros.,  merchants  of  Little  Rock, 
had  purchased  of  Mason  &  Trusdell,  ot  St.  Louis,  a  lot  of 
butter  of  the  value  of  $109.52,  but  had  not  paid  for  the 
same.  The  butter  was  shipped  by  rail,  consigned  to  the 
vendees  ;  but  before  it  was  delivered  to  them  they  failed 
in  business  and  sent  the  following  telegram  to  Mason  & 
Trusdell:  "  Little  Rock,  Ark.,  Dec.  6,  1882.  Business 
suspended.  Goods  at  depot.  Telegraph  orders  to  agent. 
Mayfield  Bros."  Meantime,  one  McLean,  a  transfer 
agent  at  Little  RocW,  under  a  general  authority  previously 
given  him  by  Mayfield  Brothers  to  receive  all  goods  con- 
signed to  them,  took  it  upon  himself  to  transport  the 
butter  from  the  depot  to  their  place  of  business.  And 
finding  the  store  closed,  he  deposited  it  at  a  certain  ware- 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  175 

Mason  et  al  v.  Wilson  et  al. 

honse  in  Little  Rock,  where  an  attachment  was  immedi- 
ately levied  upon  it  as  the  property  of  Mayfield  Broth- 
ers, at  the  suit  of  W.  T.  &  R.  J.  Wilson.     Mason  &  Trus- 
dell  thereupon  brought  replevin  against  the  constable 
for  the  butler  and  obtained  judgment  against  him;  but 
afterwards  made  an   arrangement   with  the  Wilsons  by 
which  the  butter  was  turned  over  to  them  upon  an  un- 
derstanding that  they  were  to  account  to  Mason  &  Trus- 
dell  for  its  value,  less  the  amount  of  the  claim  of  the  Wil- 
sons against  Mayfield  Brothers,  say  $50.     However,  be- 
fore the  excess  in  the  hands  of  the  Wilsons  had  been 
paid  over,  another  creditor  of  the  Mayfields  had  caused 
a  writ  of  garnishment  to  be  served  upon  them  to  answer 
what  eftects  of  the  Mayfields  they  had  in  their  hands. 
Aud  thereafter  such  proceedings  were  had  that  judgment 
was  rendered  against  the  garnishees  for  this  surplus  of 
$59.52.    The  Wilsons  then  refused  to  account  to  Mason 
&  Trusdell  for  this  sum ;  and  the  last  mentioned   firm 
sued  them  before  a  Justice  of  the  Peace  for  the  value  of 
the  butter  and  recovered  judgment  for  $109.52.     But  on 
appeal  to  the  Circuit  Court  the  cause  was  tried  de  novo 
before  the  court,  a  jury  being  waived,  when  tha  forego- 
ing facts  were   developed  in   evidence.    The  plaintiffs 
claimed  judgment  for  $59.52  according  to  their  agreement 
lor  compromise  with  the  defendants.     But  the  court  de- 
cided that  the  right  of  stoppage  in  transitu  had  been  lost ; 
that  the  butter  was  the  property  of  Mayfield  Brothers, 
when  the  writs  of  attachment  and  garnishment  were  sued 
out  and  served;  and  gave  judgment  for  the  defendants. 

The  right  of  the  unpaid  vendor  to  stop  goods  in  transituy    i.  s  to  p - 

.  pag©<»/rai»- 

opon  the  bankruptcy  or  insolvency  of  the  vendee,  is  not*«»*. 
defeated  by  the  mere  arrival  of  the  goods  at  their  desti- J^*^***^  ®' 
nation.    The  transitus  is  not  at  an  end  until  they   have 
come  to  the  vendee's  actual  possession,  or  his  construct- 
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ive  possession  by  a  delivery  to  his  agent,  Benjamin  on 
Salesj  651;  Whitehead  v.  Anderson,  9  M.  &  W.  518;  8.  C. 
Tudors  Lead.  Cas,  Mer.  Law  *632  and  notes  \  Jackson  v. 
Nieholy  5  Bingh.  N.  C.  508  (35  E.  C.  L.  R.,  202);  Orawshay 
V,  Edes,  1.  B.  &  a,  181  (8  E.  C.  L.  R.);  Mottram  v.  Heyer, 

5  Denio,  629. 

A  fortiori  the  right  may  still  be  exercised  where  the 
purchaser  declines  to  receive  the  goods.  Thus  in  James 
V.  Griffin,  2  M.  &  W.  623,  the  buyer,  knowing  himself  to 
be  insolvent,  determined  that  he  would  not  receive  a 
cargo  of  lead  that  he  had  not  paid  for,  but  on  its  arrival 
at  the  wharf,  where  he  had  been  in  the  habit  of  leaving 
his  lead  with  the  wharfingers  as  his  agents,  it  became 
necessary  to  unload  it,  in  order  to  set  the  vessel  free.  He 
therefore  told  the  captain  to  put  it  on  the  wharf,  but  did 
not  tell  the  wharfingers  of  his  intention  not  to  receive  the 
lead ;  and  they  probably  deemed  themselves  his  agents 
to  hold  possession.  After  this  the  goods  were  stopped. 
Parke,  Bolland  and  Aldersou.  B.  B.  (Abinger  C.  B.  dis- 
senting) held  the  transitu^  not  ended  and  that  the  buyer^s 
intention  not  to  receive  being  proved,  the  wharfingers 
could  not  receive  as  his  agents  without  his  assent.  See 
also  ^^A:m  v,  Burwick,  1  Strange,  165;  Bertram  v.  Fare- 
brother,  4  Bing.  579  (13  E.  C.  L.  R,) ;  Bolton  v.  Lancashire 

6  Yorkshire  R'y  Co.,  L.  R.  1,  C.  P.  431. 

But  the  present  case  goes  one  step  beyond  this.  ''Where 
the  buyer  has  become  insolvent  after  his  purchase,  he  has 
a  right  to  rescind  the  contract  with  the  assent  of  his  ven- 
dor, while  the  goods  are  still  liable  to  stoppage ;  and  then 
the  subsequent  delivery  of  the  goods  into  the  buyer's 
possession  cannot  aftect  the  vendor's  rights,  because  the 
property  in  the  goods  will  not  be  in  the  buyer."  Benja^ 
win  on  Sales,  652. 

Here  both  parties  to  the  contract  of  sale  have  by  mu- 
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tnal  consent  rescinded  it.  The  buyer  has  said,  In  hon- 
esty the  butter  ought  to  go  back,  as  I  cannot  pay  for  it ; 
and  he  sends  a  telegram  to  the  vendor  signifying  his  wil- 
lingness that  it  should  get  back  to  him,  if  by  law  it  might. 
No  creditor  of  Mayfield  Brothers  had  then  acquired  any 
specific  lien  upon  it,  and  there  is  nothing  in  our  law 
which  prevents  an  insolvent  debtor  from  preferring  one 
creditor  to  another.  SaUe  v.  Field,  5  Dumf.  &  E.,  211 ; 
Mehohan  v.  Bower,  1R&  JBl,  171  (102  E.  C.  L.  B.)  ;  fleim- 
k^  V.  Earle,  S  E.  <Sc  JB.,  423  (92  E.  C.  L.  B.)  Ash  v.  Putnam, 
1  Bitt,  302 ;  Naylor  v.  Dennie,  8  Pick,  198 ;  Orout  v.  Hill,  4 
Gray;  Qemsan  v.  Davidson,  6  Binn,,  892. 

The  butter,  then,  was  the  property  of  Mason  &  Trus- 
dell,  and  not  of  Mayfield  Brothers,  at  the  date  of  the  ser- 
vice of  the  attachment  and  garnishment.  And  they  might 
have  recovered  the  whole  of  it,  or  its  value.  But  to  avoid 
litigation  they  have  agreed  that  the  Wilsons  might  de- 
duct their  debt  of  $60  against  the  Mayfields  out  of  the 
proceeds  of  its  sale.  And  the  compromise  of  a  disputed 
claim  is  a  sufficient  consideration  to  support  an  express 
promise,  although  there  may  have  been  no  merit  or  foun- 
dation for  such  claim.  Bichardson  v.  Coinstoeh,  21  Ark, 
69;  8nov)v.  Grace,  29  Id.,  131;  Livingston  v.  Dugan,  20 
Mo.,  102. 

True,  the  Wilsons  have  not  performed  their  part  of  the 
agreement.  But  the  reason  for  that  was  the  service  of 
the  writ  of  garnishment  and  the  subsequent  judgment 
that  the  surplus  in  their  hands  be  paid  to  the  attaching 
creditor. 

These  proceedings  and  orders  do  not  affect  the  plaint- 
iff, as  they  were  no  parties  to  them.  But  they  explain 
the  conduct  of  the  defendants  in  not  paying  the  surplus 
to  Mason  &  Trusdell,  until  legally   compelled  to  pay. 

12 43 
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And  their  right  to  retain  their  own  debt  due  from  May- 
fleld  Brothers  is  not  forfeited  by  their  conduct. 
Reversed  and  remanded  for  a  new  trial. 


State  v.  Mubphy. 


1.    Indictmknt  :     Ckarsring  qff§nce  io  be'*  unlawfully  "  done. 
It  is  not  neeeesary  for  an  indictment  to  charge  that  an  offense 
was  ''  unlaw Ailly ''  done,  if  the  statute  describmg  the  offense 
does  not  use  the  word  '*  unlawful.'' 


APPEAL  from  Van  Buren  Circuit  Court.  * 
Hon.  F.  T.  Vaughan,  Circuit  Judge. 

C.  B,  Moore,  AWy  OenH,  for  appellant. 

The  indictment  is  in  the  words  of  the  atattUe.  OantCs 
Dig.,  See.  1512 ;  33  Ark,  140 ;  40  Ark,  361. 

/.  M.  Murphy,  pro  se. 

The  indictment  was  based  upon  the  Act  of  March  21et, 
1881^  and  fidls  to  follow  the  language.  It  is  clearly  insuffi- 
cient.   Acts  of  1881^  p.  135 ;  8taU  v.  Mosev,  33  Ark.,  140. 

It  is  not  good  under  Sec.  1512,  Gantt's  Digest,  as  it  does 
not  contain  the  word  *' unlawfully,"  which  is  as  necessary  in 
misdemeanors  as  ^^  maliciously  "  is  in  felonies.  34  Ark.  650 ; 
40  Ark.,  361. 

Smith^  J.  The  indictment  in  this  case  charges  that  ^^  J. 
M.  Murphy,  on  the  first  day  of  October,  1882,  in  the  Coun- 
ty, &c.^  then  and  there,  being  at  the  private  residence  of  one 
W.  L.  ITiday,  did  make  use  of  profane  and  insulting  lan- 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  179 

state  V.  Murphy. 

goage  in  the  presence  of^  about,  towards  and  in  the  hearing 
of  Mrs.  Bachel  Lucinda  Niday,  wife  of  the  said  W.  L.  Ni- 
dfty,  which  language  in  its  common  acceptation  was  calcula- 
ted to  cause  a  breach  of  the  peace,  against  the  peace  and  dig- 
nity of  the  State.  &c.** 

The  court  below  sustained  a  general  demurrer  to  it  and 
discharged  the  defendant. 

The  indictment,  follows  the  language  of  Section  1512,  of^i^^jJ^^'CT- 
Ghintt's  Digest,  upon  which  it  is  based,  and  which  creates  the  ^ffe^^'^m? 
offence.    And  upon  a  comparison  of  it  with  the  forms  ap-  done!    ^ 
proved  in  Heam  v.  State,  34  Ark.,  550  and  State  v,  Hvison, 
40  id.,  361,  it  will  be  found  to  differ  trom  them  only  in  the 
omission  of  the  word  "  unlawfully.*'     It  is  insisted  that  this 
omission  vitiates  the  indictment. 

In  Chitty's  Criminal  Law,  Vol.  1,  p.  341,  it  is  said : 
"  The  term  '  unlawfully,'  which  is  frequently  used  in  the  de- 
scription of  the  ofience,  is  unnecessary  wherever  the  crime 
existed  at  Common^Law  and  is  manifestly  illegal.  So  it  has 
been  adjudged  that  it  need  not  be  used  in  an  indictment  for 
a  riot,  because  the  illegality  is  sufficiently  apparent  without 
being  averred.  But  if  a  statute,  in  describing  the  oflfence 
which  it  creates,  uses  the  word,  the  indictment  founded  on 
the  act  will  be  bad  if  it  be  omitted;  and  it  is,  in  general,  best 
to  resort  to  it,  especially  as  it  precludes  all  legal  cause  of  ex- 
cuse for  the  crime". 

Every  indictment  should  show  plainly  on  its  face,  whether 
the  crime  is  treason,  felony  or  misdemeanor.  The  indictment 
for  treason  alleges  that  the  act  was  committed  traitorously; 
for  felony,  that  it  was  done  feloniously;  and  the  omission  of 
Uiese  words  indicates  that  the  offence  was  no  more  than  a 
mi«demeanor,  1  Bish.  Cr.  Pro.  Sec.  534. 

The  disturbance  of  the  public  peace  by  the  use  of  profane, 
riolent,  abusive  or  insulting  language  is  a  statutory  offence. 
Bat  the  statute,  in  describing  the  offence^  does  not  use  the 
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word  "unlawfull7'\  And  wherever  this  is  the  case,  and  the 
act  charged  in  the  indictment  appears  to  be  unlawful,  it  is 
unnecessary  to  allege  it  to  have  been  unlawfully  done,  Capps 
V.  Statej  4  Clarke  {lotoa)  502. 

It  can  be  understood  from  this  indictment  that  it  was 
found  by  a  grand  jury  and  that  the  offence  was  committed 
within  the  jurisdiction  of  the  court,  prior  to  the  finding  of 
the  indictment.  And  the  offence  is  stated  with  such  a  de- 
gree of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment on  conviction.     OanWs  Dig.  See's.  1781-2. 

Reversed  and  remanded  with  directions  to  overrule  the 
demurrer  and  to  require  the  defendant  to  plead. 


Cochran  v.  Cobb  as  Land  Com'r  and  Cochran  v.  Cobb 
AS  CoM^R  OF  State  Lands. 

1.  Statutes:     UnconsU'tuitonal^  eject  of 

When  a  statute  is  ac^udged  unconstitutional  it  is  as  if  it  had  never 
heen.  Bights  can  not  be  built  up  under  it.  Contracts  depend- 
ing upon  it  for  their  consideration  are  void.  It  protects  no  one 
who  has  acted  under  it. 

2.  Levee  Bonds:    As  payment  for  lands.    Mandamus, 

The  Commissioner  of  State  Lands  can  not  be  compelled  by  Manda' 
mus  to  issue  a  patent  for  land  previously  sold  for  levee  bonds, 
though  a  certificate  of  purchase  was  issued  and  the  bonds  have 
not  been  returned  to  the  purchaser.  The  bonds  are  void  and 
worthless  in  the  hands  of  any  one. 

3.  Same:  .  5a»itf.    Rights  of  the  State  and  her  vendee.     Tender, 
When  the  state  has  executed  a  deed  for  lands  sold  for  levee  bonds, 

and  the  lands  have  passed  into  the  hands  of  an  innocent  third  par- 
ty for  value,  the  State  is  estopped  by  its  grant  to  resort  to  the  land, 
but  may  sue  the  grantee  for  the  purchase  price.    But  where  the 
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land  though  patented,  is  in  the  hands  of  the  original  vendoe  or 
those  holding  under  him,  except  by  purchase  for  a  valuable  con- 
sideration without  notice  that  the  entry  money  is  unpaid,  and  in 
all  cases  where  no  deed  has  been  made  but  the  original  purchaser 
or  his  vendee  holds  only  a  certificate  of  purchase,  the  State  may 
treat  the  payment  as  a  nullity  and  subject  the  land  to  the  pur- 
debt;  and  no  tender  of  the  bonds  before  suit,  or  with  the 
bill,  will  be  necessary. 


APPEALS  from  Pulaski  Circuit  Court. 
Hon.  F.  T.  Vatjghan,  Circuit  Judge. 


W.  F.\Henderson  for  appellant. 

1.  The  lands  were  bought  and  paid  for  in  1873  while  the 
Levee  bond  act  was  supposed  to  have  been  in  force  and  be- 
fore the  passage  of  the  act  of  Dec.  14^  1874  prohibiting  the 
Treasurer  from  receiving  levee  bonds.  Woodward  etal  v. 
OampbeU,  39  Ark.  bSO,  is  not  in  point,  because  in  that  case 
notes  were  g^ven  for  the  deferred  payments,  and  the  pay- 
ments were  made  after  the  passage  of  the  act  of  Dec.  14.  In 
this  case  the  transaction  was  an  executed  one  on  the  part  of 
the  purchaser,  and  the  State  was  simply  a  trustee.  Plaintiff 
waB  instantly  entitled  to  a  patent,  or  his  claim  was  wholly 
void.  If  not  wholly  void,  it  was  a  sufficient  basis  for  a  de- 
mand for  a  patent. 

The  levee  bond  act  was  so  far  a  lawful  authority  on  the 
part  of  the  commibsioner  as  to  make  an  executed  sale  bind- 
ing on  the  State.  An  officer  cannot  be  required  to  deter- 
mine whether  an  act  of  the  Legislature  is  constitutional  or 
not. 

1  Payment  in  levee  bonds  is  no  stronger  than  a  payment 
in  counterfeit  or  forged  notes,  and  in  such  case  must  be  re- 
tomed  or  offered  within  a  reasonable  time.  The  Treasurer 
took  and  retained  the  levee  bonds,  aad  plaiotifi  is  entitled  to 
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the  land  or  the  money  value  of  his  levee  bonds.  The  act 
of  an  officer  in  discharge  of  his  duties  under  an  act  of  the 
Legislature  binds  the  State.     Cook  v.  TJ.  8.  91  U.  S,  389. 

3.  If  the  payment  was  void,  no  legal  or  equitable  rights 
accrued  to  the  holder  of  the  certificate,  and  he  has  no  right 
to  a  patent,  and  there  is  no  impediment  to  a  re-sale  of  the 
lands. 

Paul  Bagley,  Amicus  Curiae. 

C.  B.  Moore,  Attorney  General,  for  the  appellee. 

Smith,  J.  In  the  first  of  these  cases,  both  between  the 
same  parties,  it  was  alleged  that  one  John  M.  Peck  had,  in 
1873,  purchased  from  the  State  440  acres  of  swamp  lands  and 
had  paid  the  price  therof  $330,  to  the  Commissioner  of  Im- 
migration and  State  Lands,  who  thereupon  gave  the  par- 
chaser  a  certificate  of  purchase,  acknowledging  the  receipt  of 
the  purchase  money  in  Arkansas  Levee  Bonds ;  that  Peck 
had  in  1877  transferred  said  certificate  to  the  petitioner,  who 
had  produced  the  same  to  the  Commissioner  and  demanded 
a  patent  deed  for  the  lands,  but  his  request  had  been  denied. 
And  the  prayer  was  that  the  defendant  might  be  compelled 
by  Mandamus  to  issue  the  patent.  This  petition  was  dia- 
missed  on  demurrer. 

1.  Effect  ■'■"  8mithee  v.  Garth,  33  Ark.  17,  it  was  declared  that  the 
fuu'^nai  supposed  Act  of  March  23,  1871,  under  which  the  Levee 
Bonds  were  issued,  had  not  been  constitutionally  passed. 
And  in  Woodward  V.  Campbell,  3d  Id.  580,  it  was  decided 
that  payment  for  the  lands  of  the  State  in  Levee  Bonds  was 
no  payment  at  all,  and  the  purchaser  acquired  no  additional 
rights  thereby,  "When  a  statute  is  adjudged  to  be  uncon- 
stitutional, it  is  as  if  it  had  never  been.  Bights  can  not  be 
built  up  under  it ;  contracts  which  depend  upon  it  for  their 
consideration  are  void ;  it  constitutes  a  protection  to  no  one 
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who  has  acted  under  it/'     CooletfB  ConsH.  Lim.  ^h  Ed.  227 
and  cases  there  cited. 

Nor  can  it  make  any  difference  that  the  so  called  bonds    ^  j^^ 
were  never  returned  to  Peck  or  to  the  petitioner.    They^"^* 
were  worthless  in  the  hands  of  any  one — mere  waste  paper. 
Jones  V.  Byde,  Tawdouj  488.  (1 E.  C.  L.  J2.),  Markk  v.  Hat- 
fidd.  2  Johns.  455,  {per  Kent,  J.);  Watson  v.  Cfresop,  1  B. 
Mm.  195. 

In  the  second  of  these  cases,  the  petitioner  stated  that  he  ^  g^^. 
had  applied  to  the  defendant  in  his  capacity  of  State  Land  ^j^'l^Ji.^^ 
Commissioner  to  purchase  a  certain  tract  of  eighty  acres,  '^'*^*''' 
which  had  been  duly  confirmed  to  the  State  as  swamp  land, 
and  had  tendered  in  payment  the  price  therefor  fixed  by  law 
in  swamp  land  refunding  certificates,  but  the  defendleuit  had 
refused  to  permit  such  entry  and  purchase  because  it  appear- 
ed from  the  records  of  his  office  that  another  person  had,  in 
1874,  made  application  to  purchase  the  same  tract  and  had 
paid  the  purchase  price  in  levee  bonds  and  had  received  a 
certificate  of  purchase,  which  had  not  been  surrendered,  nor 
other  notice  given  of  the  abandonment  of  his  claim.  And 
it  was  sought  to  compel  the  defendant  to  accept  payment 
and  issue  a  patent  to  the  petitioner  for  said  land,  notwith- 
standing the  previous  sale,  which  was  alleged  to  be  void,  be- 
cause the  payment  had  been  made  in  an  unlawful  medium. 
To  this  petition  also  a  demurrer  was  sustained  and  final  judg- 
ment rendered,  refusing  the  writ  of  Mandamus. 

Tl)e  theory  of  the  petition  is,  that  the  land,  never  having 
been  paid  for,  is  still  vacant  public  land ;  that  the  officer  had 
DO  authority  to  sell  upon  a  credit,  nor  did  he  undertake  to 
do  80,  and  that  the  total  failure  of  consideration  affects  the 
validity  of  the  entry  and  avoids  the  whole  transaction. 

Bat  to  this  reasoning  we  cannot  assent.  The  State  has  al- 
ready sold  this  land  once,  and  there  is  an  outstanding  cer- 
tiiicate  of  purchase  iu  the  hands  of  some  one.    True,  there 
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has  been  no  valid  payment.  It  is  the  same  as  if  oonnterfeit 
money  had  been  received.  But  there  are  only  two  ways  in 
which  a  contract  can  be  rescinded.  One  is  by  mutual  con- 
sent ;  and  the  other  by  decree  of  a  competent  court. 

The  rights  of  the  State  and  of  purchasers  who  have  paid 
'  for  lands  in  levee  bonds  are  these :  Where  the  contract  has 
been  executed,  that  is  to  say,  where  a  deed  has  been  made  and 
the  lands  have  passed  into  the  hands  of  innocent  third  par- 
ties who  have  paid  value  for  it,  the  state  is  estopped  by  its 
own  grant  to  resort  to  the  land,  {Fletcher  v.  Peck^  6  Ora'Mh 
87  ),  but  may  maintain  an  action  against  its  grantee  for  the 
purchase  price.  But  where  the  land,  though  patented,  is  in 
the  hands  of  the  original  vendee  or  of  those  claiming  under 
him,  except  by  purchase  for  a  valuable  consideration  without 
notice  that  the  entry  money  is  unpaid;  and  in  all  cases 
where  the  contract  is  still  executory,  no  deed  having  been 
made  but  the  purchaser  or  his  assigns  holds  a  certificate  of 
entry,  the  State  may  treat  the  supposed  payment  as  a  nullity 
and  may  subject  the  land  to  the  purchase  debt. 

And  no  tender  of  the  bonds,  either  before  suit  brought,  or 
with  the  bill,  will  be  required,  but  a  statement  of  the  circum- 
stances under  which  they  were  received  will  sufiQce.  Yowng 
V.  dole.  3  Bing.  N.  C.  724,  (  32  E.  C.  L.  R.);  Oompoiz  v. 
BartleU,  2  E.  and  B.  849.  (75  E.  C.  L.  J2.);  Gumey  «. 
Wormerslyy  4  E.  and  B.  133.  (  82  E.  C.  L.  R. ). 

The  judgment  in  both  cases  is  affirmed. 


Haney  v.  Caldwell. 


1.    Instructions;    Bepetition  of, 
A  multiplication  of  instructions  announcing  in  effect  the  same 
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gal  princiide,  tends  only  to  encumber  the  record,  perfaapetooon- 
liuse  the  jury,  and  ought  not  to  be  encouraged. 

Z    Contracts;    Depettdeni, 
Where  agreements  go  to  the  whole  of  the  consideration  on  both 

^  sides,  the  promises  are  dependent,  and  one  of  them  is  a  condi- 
tion precedent  to  the  other;  and  before  one  of  the  parties  can  re- 
cover of  the  other  he  must  show  a  performance,  or  readiness  to 
perform  his  part  of  the  contract. 


APPEAL  from  Pulaski  Circuit  Court. 
Hon.  J.  W.  Mabtin  Circuit  Judge. 


U.  M.  &  O.  B.  Rose  for  appellant. 

The  court  erred  in  modifying  the  first  instruction  asked  by 
plaintiff  by  inserting  the  words  ^'assenting  to  its  terms,  and 
thereafter  holding  himself  in  readiness  to  perform  the  same.** 

When  two  persons  enter  into  a  verbal  contract  and  subse- 
quently reduce  it  to  writing,  that  constitutes  a  valid  con- 
tract. It  is  then  consummated,  and  no  holding  in  readiness 
to  perform  is  necessary  to  make  it  binding.  If  either  party 
fidls  to  perform,  or  hold  himself  in  readiness  to  perform,  the 
other  may  sue  him  for  a  breach.  But  this  is  subsequent  to  the 
perfecting  of  [the  contract.  A  contract  is  binding  by  the 
mutual  assent  of  both  parties.  The  promise  ot  one  is  a  suf- 
ficient consideration  for  that  of  the  other. 

The  4th  instruction,  asked  by  the  plaintiff,  is  copied  liter- 
ally firom  the  opinion  of  the  court  in  this  case  when  here  be- 
fore, see  35  Ark.  167  and  is  certainly  the  law  of  this  case. 

E.  W.  Eimhea  a/nd  TT.  G.  Whipple  for  appellee. 

1.  It  was  for  the  jury  to  ascertain  from  all  the  evidence 
what  the  contract  was.  Parsons  on  Cont.  Vol  2  *  p,  493 
noUi  16  Penn. «.  43  j  5  WhaH.  893;  3  M.  and  W.  404, 
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An  uncertain  contract  is  void  for  uncertainty,  see  opinion 
in  this  case,  35  Arh.  164;  23  Ark.  67. 

2.  It  was  not  for  the  court  to  decide  what  the  contract 
was.  If  plainti£P  had  not  held  himself  ready  to  perform,  he 
would  thereby  have  abandoned  the  contract.     38  Ark.  178. 

3.  The  5th  instruction  given  by  the  court  is  clearly  unob- 
jectionable, 3  Ark.  259. 

4.  There  never  was  any  merit  in  plaintiff's  claim. 

Hendebson,  Sp.  J.  This  case  was  before  this  court  and 
reported  in  35  ArA.156.  It  was  then  reversed  for  errors  of 
the  Circuit  Court  in  giving  and  refusing  instructions  to  the 
jury.  On  the  second  trial  exceptions  were  saved  for  alleged 
errors  committed  in  the  same  way.  It  will  serve  no  useful 
purpose  to  re-state  the  pleadings  and  evidence  presented 
in  the  record,  for  the  reason  that  the  cause  was  tried  the 
second  time  on  substantially  the  same  evidence  it  was  on  the 
first,  and  the  opinion  as  reported  in  the  35  Ark.  contains  a 
very  full  statement  of  the  evidence  in  all  its  material  partn. 

The  plaintiff^  brought  this  suit  to  recover  the  sum  of  twen- 
ty hundred  and  eight  dollars  and  thirty  three  cents  for  salary 
due  under  a  contract  with  the  defendant  in  the  following 
terms: 

Little  Rock,  Dec.  21, 1871. 
J.  H.  Haney,  Esq. 

Dear  Sir:  You  are  hereby  employed  to  act  as  my  engineer 
in  connection  with  my  contract  for  the  completion  of  the  Lit- 
tle Rock  &  Fort  Smith  Rail  Road,  at  a  salary  of  twenty  five 
hundred  dollars  per  annum.    Yours  truly, 

JOSIAH  CALDWELL. 

The  defendant  answered  in  substance  and  effect  denying 
it  he  employed  plaintiff  as  stated  in  the  complaint  or  other- 
se  and  that  plaintiff  served  him  as  engineer  or  otherwise, 
ring  that  if  he  wrote  the  letter  referred  to  it  was  with  the 
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distinct  understaDding  between  bim  and  the  p]ainti£P  that 
the  employment  and  salary  of  defendant  were  both  wholly 
dependent  and  contingent  upon  defendant's  obtaining  and 
carrying  out  a  contract  to  complete  the  Little  Rock  &  Fort 
Smith  R.  R.  and  that  if  he  obtained  the  contract  to  com- 
plete said  Rail  Road  plaintiff  was  to  be  employed  by  him. 
That  the  contract  to  complete  said  Rail  Road  was  never  ob- 
tained by  defendant  and  that  he  had  fully  paid  plaintiff  for 
all  the  services  he  had  at  any  time  rendered  him. 

The  plaintiff  on  cross-examination  said :  *^I  do  not  know 
whether  the  contract  between  the  Rail  Road  Company  and 
the  defendant  was  ever  signed  by  the  parties  or  not.  The 
copy  shown  me  by  the  defendant  was  not  signed,  but  he 
spoke  of  it  as  having  been  executed,  and  he  did  not  express 
any  doubt  about  going  on  with  the  work.  I  performed  no 
services  for  the  defendant  under  my  contract  with  him.  I 
did  not  regard  myself  as  subject  to  his  orders.  If  he  had 
given  me  any  directions  I  might  have  obeyed  them  as  a  mat- 
ter of  form  or  accommodation,  but  I  understood  I  was  the 
engineer  of  the  Company  and  not  of  the  defendant,  and  that 
it  was  the  Company  that  had  control  of  my  time  and  ser- 
vices." 

The  defendant  in  his  deposition  says  that  in  December  1871 
a  scheme  was  on  foot  to  consolidate  the  Little  Rock  &  Fort 
Smith  and  the  Memphis  &  Little  Rock  Rail  Roads  and  to 
lease  the  consolidated  lines  to  the  Southern  Railway  Secur- 
ity Company — that  company  having  previously  entered  in- 
to an  agreement  to  take  a  lease  upon  certain  terms  amongst 
which  they  required  that  the  Little  Rock  &  Fort  Smith  Rail 
Road  should  be  completed  to  Fort  Smith.  A  contract  was 
entered  into  between  the  Little  Rock  &  Fort  Smith  Rail 
Road  Company  and  said  defendant  by  which  he  was  to  com- 
plete the  Railway  if  said  Companies  were  consolidated  and 
the  two  roads  so  consolidated  were  leased  as  aforesaid.    The 
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Southern  Railway  Security  Company  refused  to  accept  the 
lease  and  the  consolidation  failed  and  his  contract  never  went 
into  effect. 

The  plaintiff  was  engineer  of  the  Little  Rock  &  Fort 
Smith  Rail  Road  Company  and  was  present  at  many  of  the 
interviews  had  during  the  negotiations  for  consolidation  and 
was  well  aware  of  the  fact  that  the  Southern  Security  Com- 
pany had  declined  to  accept  the  lease  and  that  the  defendant's 
contract  with  the  Little  Rock  &  Fort  Smith  Company  had 
come  to  an  end,  and  that  it  was  pending  those  negotiations 
that  the  letter  was  written  and  the  employment  tendered. 

The  plaintiff  asked  the  following  instructions: 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  and 
defendant  made  an  oral  contract  substantially  as  set  forth  in 
letter  of  defendant  of  Dec.  21, 1871,  and  that  at  the  request 
of  the  plaintiff  the  defendant  wrot^  the  paper  dated  on  the 
day  and  date  last  aforesaid  and  delivered  it  to  the  plaintiff 
who  received  it  as  the  evidence  of  the  agreement  between  the 
parties — ^this  was  an  acceptance  by  the  plaintiff  and  no  other 
acceptance  was  necessary  to  make  it  a  binding  contract. 

4.  The  word  "my''  in  the  letter  of  Dec.  21, 1871  is  of  but 
little  importance.  It,  the  word  "engineer'',  and  the  words 
preceding  it  in  the  letter,  construed  together,  evidently  mean 
that  the  defendant  proposed  to  employ  or  had  employed  the 
plaintiff  in  the  capacity  of  an  engineer  as  the  proof  may 
show  a  contract  or  not.  Defendant  could  have  employed  the 
plaintiff  to  serve  another  in  the  capacity  of  an  engineer  as 
well  as  himself.  As  to  the  interpretation  of  this  letter  the 
question  is,  is  it  a  contract;  and  if  a  contract  what  services 
did  the  defendant  thereby  employ  plaintiff  to  render,  and 
what  did  he  thereby  agree  to  pay  for  such  services?  If  it  is 
a  contract  it  is  immaterial  whether  the  plaintiff  regarded  him- 
self subject  hy  the  terms  of  the  contract  to  the  control  of  the 
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defendant  or  not,  provided  he  performed  or  offered  or  held 
himself  ready  to  perform  the  stipulated  services. 

The  4th  was  refused  and  Ist  given  as  modified  by  adding 
thereto — ^^assenting  to  its  terms  and  thereafter  holding  him- 
self in  readiness  to  perform  the  same/' 

The  Court  on  its  own  motion  instructed  the  jury  as  fol- 
lows: 

1.  The  plaintiff  Haney  claims  of  the  defendant  Caldwell 
the  amount  of  salary  which  he  alleges  is  due  him  by  contract 
made  with  plaintiff  and  reduced  to  writing  in  the  letter  or  in- 
strument of  date  Dec.  21, 1871.  The  defendant  denies  that 
he  is  indebted  to  the  plaintiff  in  any  amount  and  claims  that 
the  proposition  of  defendant  contained  in  the  letter  of  Dec. 
21,1871  was  a  conditional  undertaking  only,  and  that  it  nev- 
er in  fact  became  operative  as  a  contract.  It  is  for  you  to 
settle  the  issues  in  the  case.  The  burden  of  proof  being  on 
the  plaintiff  to  satisfy  you  by  a  preponderance  of  evidence 
that  under  the  agreement  contained  in  said  letter  as  explain- 
ed by  the  other  evidence  in  the  cause  he  is  entitled  to  a  re- 
covery of  the  defendant.  You  are  the  judges  of  the  cred- 
ibility of  the  witnesses  and  the  weight  of  their  teetimony. 

2.  A  contract  is  in  legal  contemplation  an  agreement 
between  two  or  more  parties  for  the  doing  or  not  doing 
some  specified  thing.  1.  Parties  competent  to  contract. 
2.  A  consideration  to  support  the  contract.  3.  The  as- 
sent of  the  parties.  4.  The  subject  matter  of  a  contract 
ot  what  the  parties  proposed  as  its  effect. 

3.  It  is  conceded  that  the  parties  in  this  case  were 
competent  to  contract.  As  to  the  cormderation — The  mu- 
tual undertaking  of  the  parties  to  a  contract  or  promise 
to  pay  on  one  side,  and  offer  of  services  on  the  other,  are 
sufficient  considerations  to  support  a  contract  binding  on 
the  parties. 

4.  »A8  to  assent — In  order  to  constitute  a  valid   and 
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binding  contract  there  must  be  the  asBent  of  both  parties 
to  the  same  thing  in  the  same  sense.  And  while  one 
party  will  not  be  permitted  to  avoid  a  valid  and  binding 
obligation  upon  the  mere  pretext  that  he  did  not  under- 
stand or  assent  to  it  in  the  sense  of  the  other  party,  yet 
if  in  fact  there  is  an  honest  difference  in  the  intention  or 
undertaking  of  the  parties  to  a  contract  in  regard  to  any 
of  the  essential  terms  thereof,  such  contract  could  not  be 
enforced  against  either  party. 

5.  If  the  jury  find  the  fact  to  be[that  by  the  letter  of  De- 
cember 21,  1871,  as  explained  in  the  light  of  all  the  evi- 
dence in  this  case  the  defendant's  obligation  was  condi- 
tioned to  be  binding  only  in  connection  with  a  contract 
to  be  thereafter  entered  into  by  him  for  the  completion 
of  the  L.  R.  &  F.  S.  R.  R.,  and  theyfurther  find  that  such, 
contemplated  contract  was  in  fact  never  made,  then  the 
defendant  would  not  be  liable. 

6.  But  if,  on  the  other  hand,  they  find  that  the  prop- 
osition was  an  absolute  and  unconditional  agreement  to 
pay  such  salary  and  was  accepted  by  the  plaintiff,  and  he 
in  accordance  therewith  held  himself  in  readiness  to  per- 
form the  same,  then  plaintiff  would  be  entitled  to  recover 
the  amount  of  his  salary  for  such  time  as  the  same  re- 
mained in  force.  Or  if  they  find  that  the  obligation  o 
the  defendant  was  conditioned  upon  his  makiig  the 
contemplated  contract  with  the  said  Railroad  Company, 
and  that  said  condition  was  fulfilled  by  the  making  of 
said  contract,  then  the  plaintiff,  if  holding  himself  in 
readiness  to  perform  his  part  of  the  contract,  would  be 
entitled  to  recover  according  to  the  terms  of  the  contract. 

7.  If,  in  view  of  all  the  surreunding  circumstances 
proved  in  this  case,  you  find  that  the  writing  or  paper  as 
explained  by  these  circumstances  constituted  a  valid  and 
binding  contract  under  the  law  as  given  you  herein;  then 
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you  should  find  verdict  for  the  plaintiff  and  aeeess  the 
amount  of  damage  he  is  entitled  to  recover.  But  if,  on 
Buch  inquiry,  you  find  there  was  no  binding  contract,  the 
judgment  will  be  for  the  defendant. 

8.  The  letter  or  instrument  of  Dec.  21,  1871,  is  the 
written  evidence  of  the  alleged  contract  upon  which  the 
plaintiff  claims  to  recover.  As  a  fi^eneral  rule,  oral  evi- 
dence is  not  admissible  to  contradict  or  vary  the  terms  of 
a  valid  written  contract.  The  law  will  not  make  or  per- 
mit to  be  made  for  parties  a  contract  other  than  that 
which  they  have  made  for  themselves,  but  if  a  contract  is 
certainly  not  intelligible  by  itself,  extrinsic  testimony  is 
admissible  to  show  the  intention  of  the  parties,  and  this 
intention  will  be  taken  as  the  meaning  of  the  parties  ex- 
pressed in  the  instrument,  if  it  be  a  meaning  which  may 
be  distinctly  derived  from  a  fair  and  rational  interpreta- 
tion of  the  words  actually  used.  But  if  it  be  incompati- 
ble with  such  interpretation,  the  instrument  will  be  void 
for  uncertainty  or  incurable  inaccuracy.  In  all  such 
cases  the  extrinsic  testimony  is  not  admitted  to  prove 
what  the  parties  to  the  instrument  may  have  secretly  in- 
tended, or  to  add  to,  take  from,  change,  contradict  or 
modify,  but  to  find  out  what  is  the  meaning  of  the  written 
words  they  have  used  and  the  true  sense  thereof  as  they 
have  used  them. 

9.  The  words  "  my  engineer,"  as  used  in  the  letter  ot 
defendant  to  plaintiff  are  not  necessarily  to  be  construed 
as  limiting  the  contract  to  the  employment  of  Hanoy  as 
engineer  of  defendant  Caldwell  instead  of  the  Rail  Road 
CJompany.  It  is  for  the  jury  to  say,  in  view  of  all  the  cir- 
cumstances, in  what  sense  the  words  were  used. 

Two  instructions  given  on  motion  of  the  defendant  and 
excepted  to,  are  as  follows : 
1.    Iffrom  the  letter  of  Dec.  21,  1871,  from  Caldwell 
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tc  Haney,  and  the  other  evidence  in  the  case,  after  a  fair 
and  full  coneideration  of  the  flame,  the  jury  are  unable  to 
determine  what  the  contract  between  the  plaintiff  and 
defendant  was,  the  same  will  be  void  for  uncertainty,  and 
their  verdict  should  be  for  the  defendant. 

2.  If  the  jury  find  from  the  evidence,  taking  all  the 
surrounding  circumstances  into  consideration,  that  the 
defendant,  by  his  letter  of  Dec.  21,  1871,  employed  or 
proposed  to  employ  the  plaintiff  to  act  as  engineer  for 
himself  instead  of  for  the  Rail  Road  Company,  and  that 
the  plaintiff  did  not  accept  such  employment,  and  never 
held  himself  in  readiness  to  act  as  such  engineer  of  de- 
fendant Caldwell,  then  the  plaintift'cannot  recover  in  this 
action. 

This  court,  on  the  first  appeal,  declared  that  "  it  was 
the  province  of  the  jury  to  determine  whether  or  not  the 
above-mentioned  letter  became  a  contract  under  the  in- 
structions of  the  court  as  to  what  is  necessary  to  consti- 
tute the  same  a  contract ;  and  the  meaning  thereof  being 
dependent  on  extrinsic  facts  which  were  disputed,  it  was 
a  question  of  fact  for  the  jury  to  decide  under  the  instruc- 
tions of  the  court  as  to  the  law  of  the  case."  Haney  v. 
CxxIdweU,  35  ArJfc.,  p.  167. 

The  instructions  given  by  the  court  very  fully  and  very 
clearly  defined  the  law  and  submitted  to  the  jury  for  their 
determination  and  decision,  every  question  of  fact  pre- 
sented on  the  trial.  They  were  correctly  told  what  the 
issues  were,  as  made  by  the  pleadings ;  what  the  disputed 
facts  were ;  the  necessary  elements  or  facts  to  establish  a 
valid,  legal  contract,  and  that  it  was  their  province,  alone, 
to  say  in  what  sense  the  words  employed  in  the  instru- 
ment of  Dec.  21,  1871,  were  used.  There  was  an  unqual- 
ified submission  of  every  fact  important  or  material  to 
the  determination  of  this  case  to  them. 
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The  9th  inBtruction  given  fcy  the  court,  of  its  own  mo- j^-  J^^^JJlJ; 
tion,  when  considered  in  connection  with  those  preceding  *^®°'^^"  ^ 
it,  covered  all  the  ground  of  the  4th  asked  by  plaintiff, 
and  was  in  form  to  be  readily  understood  and  applied  by  a 
jury.    A  maltiplication  of  instructions  announcing  in  ef- 
fect the  same  legal  principle  tends  only  to  encumber  the 
record,  perhaps  to  confuse  the  jury,  and  is  not  to  be  en- 
couraged.    Saddler  et  al,  adm.,  v.  Saddler,  16,  Ark.,  628 
Hanger  et  al  v.  Evins  &  Shinn,  38  Ark.,  334. 

The  modification  of  plaintift*'s  first  instruction  was  cor-    2.  Depen- 
rect.    **  Where  agreements  go  to  the  whole  of  the  con- Jlnwu. *'**"' 
sideration  on  both  sides,  the  promises  are  dependent  and 
one  of  them  is  a  condition  precedent  to  the  other.     Par- 
9(m»  Con.,  Vol.  2,  676-7. 

Haney  made  no  pretense  of  having  performed,  or  of- 
fered or  held  himself  in  readiness  to  perform  his  part  of 
the  contract  as  set  forth  in  the  letter  of  Dec.  21,  1871. 
and  without  this  he  could  not  recover,  although  the  con- 
tract may  have  been  entered  into  and  accepted  by  the 
parties  as  contended  by  appellant's  counsel. 

Affirmed. 


Wright  et  al  v.  Morris. 


1.    Toll  i5ridge  :  Avoiding  tolls  by  crossing  elsewhere :  Obstructing 
highway. 
Appellant  by  license  from  the  County  Court  erected  a  toll  bridge  at 
the  crofising  of  a  stream  by  the  public  road,  and  to  prevent  par- 
ties from  crossing  the  stream  at  a  ford  where  the  old  public  road 
through  his  land  crossed  it  he  extended  his  fence  across  the  old 
road.   Defendant  pulled  down  the  fence  and  crossed  at  the  ford 
and  induced  others  to  do  likewise.    The  old  road  had  never  been 
13 i3 
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vacated  by  the  County  Court.  Plaintiff  sued  the  defendant  for 
travelling  the  old  road  across  his  lands  and  tearing  down  his 
fences,  and  also  for  inducing  others  to  avoid  paying  tolls  at  the 
bridge.  Held  :  That  the  road  not  being  vacated  the  defendant 
had  the  right  to  travel  it  and  to  remove  the  obstructions,  pro- 
vided he  did  no  wrongful  act  to  make  him  a  trespasser  a^  initio : 
2.  A  party  is  not  liable  for  damages  for  avoiding  a  toll  bridge 
and  the  payment  of  tolls  by  crossing  eleswhere,  or  for  inducing 
others  to  do  likewise. 


APPEAL  from  Sebastian  Circuit  Court. 
Hod.  R.  B.  Rutherford,  Circuit  Judge. 

Rogers  &  Read  for  appellants. 

It  was  error  to  exclude  the  charter.  For  the  nature  and 
character  of  these  special  privileges  of  franchises  see  KetUs 
Com.  3d  Vol.  Marg.p.  458,  (12  Ed.). 

The  County  Court  had  jurisdiction  to  grant  the  franchise, 
and  no  informality  in  its  order  vitiated  its  action,  or  subject- 
ed it  to  collateral  attack.  Const.  Art.  7.  Sec,  28;  Acts  1874-5 
p.  242 ;  33  Ark.  191 ;  36  lb  641  and  467  ;  19  lb.  561.  The 
power  to  hear  and  determine  a  cause  is  jurisdiction,  84  Ark. 
105;  6  Pet.  709;  Cooley  Const.  Leni.  398. 

If  the  toll  gate,  was,  as  to  the  defendant,  no  obstruction, 
he  being  allowed  to  cross  free,  he  could  not  be  justified  in 
law,  in  trespassing  on  plaintiffs'  lands,  because  of  the  exis- 
tence of  the  toll  gate.  Even  if  plaintiffs  did  obstruct  the 
highway  every  day,  this  did  not  justify  defendant  in  doing 
unlawful  acts,  or  mitigate  damages.  When  one  erects  a  fence 
across  a  public  highway,  the  act  though  unlawful,  will  not 
justify  one  in  "destroying'*  the  fence.  He  may  remove  but 
not  destroy  as  by  burning  or  chopping  to  pieces. 

Clendenniiig  &  Sandels  also  for  appellants. 

Duval  &  Cravens  for  appellee. 
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The  County  Court  had  no  authority  to  make  such  a  con- 
tract and  the  charter  was  void,  and  correctly  excluded.  Acts 
74-5  p.  242,  repealing  sees  638  to  645  Gantta  Dig.  A  county 
has  only  specific  powers,  and  where  the  Legislature  points  out 
one  or  prescribes  the  mode  of  the  performance  of  its  granted 
powers  it  is  bound  to  observe  them.  2  Kans.  115;  26  Ark. 
454 ;  5  Grait.  241 ;  92  U.  8.  307. 

Grants  of  franchises  are  construed  strictly,  and  cannot  be 
extended  by  intendment  or  construction.  Cooley  Const.  Leni. 
3d  Ed.  394-6  ;  4  Pet.  514 ;  11  lb.  544;  23  How.  462 ;  17  Ala. 
576  ;  8  How.  569  ;  3  Wall.  51 ;  11  Pet.  420 ;  6  lb.  691. 

The  obstruction  by  plaintiffs  of  the  highway  was  a  nuis- 
ance, and  defendant  had  a  right  to  abate  it.  Ward  on  Nuis- 
aru^es  763-768,  Sees  250-256.  A  highway  once  established 
does  not  cease  by  non-user,  until  discontinued  by  proper  au- 
thority,    lb.  Sec.  299. 

Anyone  may  abate  a  common  nuisance.  Blackstone,  Book 
S.p.bi  Book  4  p.  167  notes. 

As  to  the  alteration,  vacation  and  establishing  roads,  see 
12  Ohio  St.  87  ;  5  Ohio  271 ;  24  lb  (  St. )  60;  12  lb.  635;;  3 
Am.  Dec.  635  ;  35  Ark.  497. 

Eakin,  J.  Appellants  sued  Morris  in  two  counts.  The 
first  premising  that  the  plaintiffs  were  the  owners  of  a  toll 
bridge  over  Vache  Grasse  Creek,  duly  authorized  to  take 
tolls,  charged  ^defendant  with  a  disturbance  of  their  franchise, 
in  this;  that  he  had  unlawfully  and  maliciously  opened  up, 
and  kept  open,  over  the  lands  of  plaintiffs,  divers  roads  and 
passages,  leading  to  the  bed  of  the  creek  and  across  it,  in  the 
near  vicinity  of  the  bridge,  and  into  the  public  road ;  and 
had  passed  along  said  ways,  with  a  gun  inducing  and  guid- 
ing divers  persons  traveling  with  wagons,  buggies,  horses 
&c.,  to  avoid  the  bridge,  and  the  payment  of  tolls.  Special 
damages  in  the  loss  of  tolls  are  alleged  to  the  extent  of 
$92.70. 
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The  second  count  is  in  the  nature  of  qxiare  clausum  fregiiy 
charging  him  with  having  maliciously  and  forcibly  entered 
the  close  of  plaintiffs,  breaking,  and  tearing  down  the  fence 
on  the  premises ;  throwing  the  rails  and  plank  into  the  creek, 
burning  a  portion  of  the  same  to  the  value  of  ten  dollars, 
driving  off  the  plaintiffs'  employes;  and  other  specified  enor- 
mities. 

During  the  trial  the  plaintiffs  asked  leave  so  to  amend 
their  complaint,  in  accordance  with  the  evidence  which  had 
been  adduced,  as  to  bring  their  case  within  the  provisions  of 
sec.  5743,  of  Gantt's  Digest,  which  gives  double  damages  for 
voluntarily  throwing  and  leaving  open  bars,  gates,  fences  <fec., 
of  another.     This  was  refused  and  the  plaintifis  excepted. 

The  jury  found  for  the  defendant  on  the  first  count,  and 
for  the  plaintiffs  on  the  second,  assessing  damages  at  $15, 
for  which  amount,  with  costs,  judgment  was  rendered. 
The  plaintiffs  filed  a  motion  for  a  new  trial  which 
was  overruled;  they  made  a  bill  of  exceptions  and  ob- 
tained a  grant  of  an  appeal.  Defendants  filed  no  appli- 
cation for  a  new  trial  nor  did  they  save  any  excep- 
tions by  bill,  on  their  part,  but  prayed  and  were  granted 
cross-appeal  by  this  court  in  scEsion. 

The  points  presented  by  the  motion  for  a  new  trial  will  be 
taken  up  seperately,  with  such  additional  statements  of  facts 
as  may  be  necessary  to  make  the  special  application  of  law, 
as  to  each,  intelligible. 

First :  The  court  excluded  from  the  jury  a  certified  tran- 
script from  the  County  Court  Records,  which  was  offered  to 
show  that  plaintiffs  had  been  properly  authorized  to  build  a 
bridge  and  charge  tolls  ;  also  to  show  that  the  bridge  was  up- 
on the  public  highway  ;  and  that  the  County  Court  had  es- 
t^iblitihed  the  bridge  as  a  part  of  it.  These  points  were  em- 
braced in  the  first  three  grounds  of  the  motion. 

In  considering  this  it  may  be  well  to  premise  that  as  to 
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the  first  coant  of  the  complaint,  the  verdict  and  judgment  of 
the  court  for  the  defendant  on  that,  would  not  be  disturbed 
on  account  of  any  error  on  trial.  The  count  is  not  for  a 
trespass  on  lands,  although  it  is  incidentally  stated  that  de 
fendant  entered  and  passed  oyer  the  lands  of  plaintifis.  But 
this  is  not  the  gravamen  of  the  charge  nor  was  it  so  intended. 
The  gist  of  the  complaint  embodied  in  this  count  is  for 
avoidance  of  tolls,  by  passing  around  the  bridge,  and  guid- 
ing others  around,  so  that  plaintifiBs  were  damaged  by  dimi- 
nution of  profits.  It  iq  a  common  law  count  in  case,  A 
bridge  franchise  authorizes  the  collection  of  tolls  from  those 
whes*  necessity,  convenience,  or  pleasure  may  induce  them  to 
cross  it.  But  it  is  not  like  an  ancient  common  law  mill  to 
which  all  the  inhabitants  of  a  district  were  compelled  to  bring 
their  corn  to  have  it  ground  and  tolled.  Any  one  has  the 
individual  right  to  get  across  a  river  as  he  pleases,  at  his 
own  risk,  or  to  show  others  how  they  may  do  the  same,  and 
even  persuade  and  aid  them  to  do  so,  if  he  exacts  no  compen- 
sation. It  makes  no  diflference  whether  he  does  so  from 
general  benevolence,  or  from  some  ungracious  dislike  to  the 
owner  of  the  bridge.  If  one  has  an  absolute  and  unqualified 
right  to  do  a  thing,  the  law  cannot  inquire  into  his  motives 
in  doing  it,  or  advising  others  to  exercise  the  same  right. 
He  raay  not  trespass  in  doing  it,  but  in  that  case  he  becomes 
liable  for  the  trespass  which  is  the  gist  of  the  second  count. 
The  first  count  shows  no  cause  of  action,  and  the  judgment, 
if  proper  at  all,  must  be  supported  by  the  finding  on  the  sec- 
ond count.  The  grounds  of  the  motion  will  be  considered 
with  reference  to  that  alone. 

The  record  tendered  showed  that  in  April,  1877,  the 
court  took  up  a  petition  of  plaintifE's  "with  reference  to 
the  establishment  of  a  toll  bridge  over  Vache  Grasse  creek, 
where  the  same  crosses  the  Little  Rock  and  Ft.  Smith 
Road  in  Sebastian  county" ;  that  thereupon,  the  County 
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by  the  County  Judge,  entered  into  an  agreement  with 
plaintiflfe  in  this  suit  which  was  reduced  to  writing  and 
spread  on  the  record.  It  sets  forth  that  the  bridge  over 
said  creek  where  the  same  crosses  said  road  had  been  out 
of  repair,  and  that  it  was  too  burdensome  on  the  people 
of  the  county  to  repair  and  keep  it  up,  by  a  tax ;  that 
the  plaintiffs  had  rebuilt  the  bridge  and  had  it  in  repair  > 
and  the  county  was  not  able  to  pay  for  it.  The  contract 
went  on  to  state  that  in  consideration  of  the  premises, 
and  that  the  plaintiffs  would,  for  20  years  keep  in  good 
repair  said  bridge  with  its  abutments  and  approaches  at 
the  point  aforesaid,  the  county  "  makes  and  establishes 
**  said  bridge  across  said  stream  a  toll  bridge,  and  gives 
"  and  grants  the  revenues  arising  therefrom  to  the  said 
"  Wright  &  Woodruff  for  the  period  aforesaid,"  reserving 
to  the  county  the  right,  on  payment,  to  take  the  bridge 
at  the  end  of  ten  years  at  a  valuation  by  commissioners, 
and  to  the  contractors  the  right  to  remove  the  same  at 
the  end  of  20  years  if  the  county,  then,  should  be  unwill- 
ing to  purchase  it.  There  were  other  mutual  agreements 
not  important  for  notice.  After  setting  forth  the  agree- 
ment the  record  proceeds  to  state  that  the  contractors 
gave  bond  as  required  by  law  which  was  approved  by 
the  court  which  being  fully  advised  did  then  ordain  and 
establish  rates  of  toll  which  are  also  set  forth.  This  tran- 
script was  duly  certified.  Being  offered  it  was  objected 
on  the  ground  that  it  only  showed  a  contract  with  the 
county,  through  the  County  Judge,  for  which  there  was 
no  authority  in  law,  and  that  it  did  not  show  any  grant 
of  privilege  to  keep  a  toll  bridge,  from  the  county  itself. 
The  court  sustained  the  objection. 

By  Act  of  April  3d,  1873,  when  the  functions  of  the 
County  Court  were  performed  by  a  Board  of  Supervisors, 
said  board  was  authorized  to  make  such  a  contract  as 
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that  above  set  forth,  and  to  grant  the  privilege  of  taking 
tolls,  conditioned  to  keep  the  bridge  in  constant  repair, 
and  to  take  a  bond  to  that  effect  from  the  contractor. 
QanWsDig.  Sees.,  638,  640. 

The  Board  of  Supervisors  for  counties  was  abolished  by 
the  Constitution  of  1874,  and  County  Courts  under  a 
County  Judge,  established,  with  exclusive  jurisdiction 
amongst  other  things,  of  roads,  ferries  and  bridges.  It 
was  expressly  provided  that  the  Court  should  be  a  con- 
tinuation of  the  Board  of  Supervisors,  and  all  laws  then 
in  force  not  in  conflict  with  the  new  Constitution  were  con- 
tiuued  also.  See  Schedule  to  Constitution,  Sees.  1  and  23. 
By  the  law  as  thus  left,  it  would  have  been  the  legal 
mode  of  granting  such  a  franchise,  to  do  so  by  a  contract 
between  the  County  Judge,  in  conrt,  and  the  grantee  ; 
and  by  taking  bond.  ^ 

By  Act  of  March  6,  1873,  the  Sections  above  cited  of 
Gantt's  iMgest  were  repealed,  and  the  County  Courts  were 
authorized  generally  to  grant  the  privilege  to  any  person 
to  build  a  toll  bridge  in  the  county  over  any  water  course, 
&c.,  where  it  might  be  deemed  necessary  to  the  public 
convenience,  and  too  burdensome   for  taxation.    This 
privilege  was  made  exclusive  in  so  far  that  the  County 
Court  after  having  once  granted  it  to  one  person,  could 
not  confer  it  upon  another  to  the  injury  of  the  first.     It 
was  transmissible  by  descent  or  assignment,  but  was  to 
remain  under  the  general  supervision  of  the  court  to  com- 
pel repairs.    The  court  was  also  required  to  fix  rates  of 
toll.    The  provisions  of  the  former  law  regarding  the  con- 
tract and  bond  are  not  revived. 

It  is  plain  enough  in  the  light  afforded  by  this  legisla- 
tion to  see  exactly  what  the  court  meant  to  express  in 
the  record.  It  took  the  old  form  of  a  contract  with  the 
Judge  in  behalf  of  the  county  which  contract  was  embod- 
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led  in  the  order  itself;  but  ia  substance  and  effect  it  is  a 
plain  grant  of  the  privilege  to  complainants  to  build  and 
keep  a  toll  bridge  under  circumstances  prescribed  by  the 
Act. 

The  County  Court  has  exclusive  jurisdiction  in  such 
matters.  It  is  a  court  of  record,  ranking,  within  its  am- 
bit, as  a  superior  court.  All  presumptions  are  in  favor  of 
the  correctness  of  its  orders.  It  is  p.  court  entrusted  by 
the  Constitution  to  the  management  of  men  who  are  not 
required  to  be  learned  in  the  law,  or  versed  in  technical 
forms ;  men  who,  in  fact,  are  generally  selected  with  more 
regard  to  their  plain  practical  sense,  and  interest  in 
county  affairs,  than  to  their  familiarity  with  forms.  It 
is  essential,  indeed,  that  the  record  upon  its  face,  aided 
only  by  the  law,  should  show  with  reasonable  certainty 
what  was  done,  and  that  it  was  something  which  the 
court  was  authorized  to  do,  but  that  being  done,  the  rec- 
ord 18  valid,  and  the  order  effective.  Complainants  had, 
and  from  all  that  appears  still  have  the  right  to  maintain 
the  toll  bridge,  at  the  place  designated  and  to  take  the 
tolls.  The  record  was  admissible,  and  if  it  were  relevant 
or  material  on  the  second  count  it  was  error  to  exclude 
it  from  the  jury.  This  leads  us  to  consider  the  matters 
at  issue  on  that  count.  The  answer  of  defendant  denies 
or  •justifies  the  trespass  and  wrongs.  It  is  apparent  from 
the  evidence  that  he  did  tear  down  fences  of  the  plaintiffs, 
and  to  reach  the  fords  did  pass  over  their  lands  along  old 
tracts  which  had  been  obstructed  by  complainant ;  and 
that  at  least  one  of  these  passages  to  the  fords,  had  con- 
stituted the  ola  highway  established  by  legislative  enact- 
ment, and  which  had  been  generally  used  until  the  bridge 
was  built.  The  only  purpose  which  could  have  been 
served  by  the  record  offered  would  have  been  to  show 
that  they  had  the  right  to  erect  and  maintain  atoll  bridge. 
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Conceding  that,  it  would  not  give  them  the  right  to  ob- 
struct the  highway  leading  to  the  ford.  The  order  does 
not  expressly,  nor  by  any  fair  implication,  vacate  so  ijauch 
of  the  road  as  passed  the  ford.  The  bridge,  although  at 
the  place  was  not  exactly  over  either  of  the  old  fording 
ways,  one  of  which  was  the  old  surveyed  route  below  the 
bridge  and  the  other  a  neighborhood  way  above  it.  It 
cannot  be  presumed  that  the  County  Court  in  granting  the 
privilege  to  keep  a  toll  bridge  over  a  small  stream,  flush 
with  water  only  a  few  months  in  the  year,  meant  thereby 
to  cut  off  from  the  community  the  privilege  of  fording 
the  stream  by  the  old  highway,  all  the  summer  and  fall, 
when  there  would  be  no  use  for  abridge  whatever.  This 
would  be  intolerable  oppression,  and  throw  the  burden 
of  keeping  up  the  bridge  largely  upon  travelers  and  in- 
habitants, passing  to  and  fro,  who  would  not  need  it,  nor 
be  benefitted  by  it.  A  toll  bridge,  at  the  crossing  of  a 
road  worked  and  kept  in  repair  by  the  county  is  a  diflFer- 
ent  thing  from  a  toll  gate  on  a  turnpike.  The  latter  is 
to  take  compensation  for  the  use  and  convenience  of  the 
road  which  is  built  and  maintained  by  the  Turnpike  Com- 
pany. The  gates  are  placed  at  suitable  intervals  for  con- 
venience, and  it  is  a  fraud  on  the  company  to  go  round 
them.  Toll  bridges  on  county  roads,  are  simply  for  the 
convenience  of  those  who  are  obliged,  or  prefer,  to  use 
them.  The  owners  do  not  keep  up  the  roads,  and  citizens 
of  the  county  have  the  right  to  use  the  roads  to  the 
stream  on  each  side  and  cross  it  at  their  own  risk,  with- 
out any  fraud  on  the  owner  of  the  bridge. 

It  is  not  necessary  to  decide  whether  the  County  Court  toll 
has  power  on  establishing  a  toll  bridge  to  vacate  so  much  ^Avoiding 
of  the  road  as  afforded  access  to  a  ford.    In  view  of  the»joidinK 

the  bridge. 

duties  of  the  court  to  the  citizens,  it  certainly  will  not  be  j^^j^Jhway 
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presumed  that  it  so  intended,  where  the  ford  road  would 
be  available  for  the  greater  part  of  the  year. 

It  results  then  that  the  plaintiffs,  by  virtue  of  their 
franchise,  had  no  right  to  obstruct  the  old  established 
road  leading  to  the  ford,  and  across  the  creek.  It  would 
not  have  benefitted  them  to  have  shown  their  franchise. 
Whether  or  not  they  were  entitled  to  a  verdict  depended 
upon  the  acts  of  defendant  in  removing  the  obstructions 
which  ihey  had  made  of  the  several  ways  leading  down 
through  the  creek  channel,  with  the  avowed  purpose  of 
compelling  the  whole  travel  to  pass  ever  the  bridge. 
This  they  had  no  right  to  do,  although  clearly  entitled  to 
keep  a  toll  bridge.  A  fair  passage  along  the  old  estab- 
lished road  should  have  been  left  open.  The  defendant 
was  authorized  by  law  whether  or  not  the  bridge  was  free 
for  him  individually,  to  remove  obstructions  to  a  public 
highway,  and  to  pass  over  the  lands  of  complainant  along 
the  highway,  provided  he  did  no  wrongful  act  to  make 
him  a  trespasser  ab  initio.  But  this  he  did,  as  shown  by 
the  evidence.  He  removed  obstructions  also  on  the  way 
above  the  bridge,  which  was  not  the  highway,  and  both 
above  and  below  he  seems  to  have  committed  unwarrant- 
able acts  of  violence,  not  necessary  to  the  object  of  open- 
ing the  highway.  The  jury  found  for  the  plaintiffs  on 
this  count,  and  it  cannot  be  well  conceived  how  they 
could  have  rightfully  donebetterfortheplaintiffs,  if  their 
franchise  had  been  shown,  for  that  franchise  did  not  war- 
rant them  in  making  obstructions  in  the  first  place.  They 
were  not  hurt  by  the  exclusion  of  the  transcript,  and,  in 
that,  there  is  no  reversible  error. 

The  remaining  ground  for  a  new  trial  concerns  instruc- 
tions refused  for  plaintiffs,  and  given  against  objections 
for  defendant.  It  would  be  long  to  take  them  up  seriaiimj 
It  suflices  to  say  that  so  far  as  they  may  have  been  erro- 
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neouely  given  or  refused,  they  were  cured  by  the  verdict 
in  favor  of  plaintiflfs,  and  upon  the  point  as  to  what  con- 
stitutes a  trespass,  they  are  in  accordance  with  the  prin- 
ciples announced  herein.  That  is  to  say,  that  although 
the  defendant  might  lawfully  pull  down  and  remove  ob- 
stacles in  the  highway,  and  pass  over  the  lands  of  the 
plaintiflfs  along  the  highway,  yet  if  he  should  commit  any 
act  in  doing  so  destructive  to  property  and  not  fairly  nec- 
essary to  the  exercise  of  the  right,  not  only  to  pass,  but 
to  remove  a  purpresture,  he  would  be  liable  in  damages. 

The  plaintiflfs  having  given  occasion  to  the  conduct  of 
defendant  by  their  own  wrongful  act,  are  not  in  a  meri- 
torious position  to  claim  vindictive  or  exemplary  dama- 
ges for  any  excess  of  the  defendant,  not  plainly  prompted 
by  malice.  The  verdict  well  covers  all  actual  injury,  and 
there  is  nothing  in  the  case  of  which  plantifts  may  com- 
plain. To  throw  open  and  leave  open  the  fences  was  in 
this  case  permissible,  and  the  acts  done  are  not  within 
the  mischief  of  the  act  giving  double  damages. 

The  defendants  took  no  bill  of  exceptions,  and  made  no 
motion  for  a  new  trial.  We  find  no  error  in  the  record 
proper,  and  there  is  nothing  in  their  cross  appeal  of  which 
we  may  take  hold. 

Aflirm. 


Diver  et  al.  v.  Friedheim 


1.  Tax  Sale:  When  land  purchased  from  U,  S,  is  subject  to  taxes. 
Land  poi chased  from  the  United  States  becomes  subject  to  taxes 
as  soon  as  the  entry  is  made  and  the  price  paid,  though  no  pat- 
ent has  been  issued;  but  until  the  price  has  been  fully  paid,  how- 
ever long  after  the  entry,  the  land  can  not  be  taxed,  and  a  sale 
for  taxes  is  void: 


43      203 
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2.    Title  to  Land:    Surrender  of  deed  by  grantee  to  grantor, 
A  grantee  can  not  re-vest  his  grantor  with  title  to  land  by  return- 
ing the  deed  to  him. 


APPEA.L  from  Ouachita  Circuit  Court  in  Chancery. 
Hon.  C.  E.  Mitchell  Circuit  Judge. 


Barker  &  Johnson  for  appellants. 

The  parol  purchase  from  L.  R.Meek  by  J.  L.  Meek  was 
valid,  as  he  paid  purchase  money,  and  was  then  entitled  to 
possession  and  title.  CarroU  v.  Wilson^  21  Ark.  32;  McNeal 
V.  Jones  21  Ark.  279.  Appellant's  deed  should  be  canceled 
for  fraud  on  his  part,  as  be  paid  nothing  for  it,  and  had  no- 
tice of  the  right  ol  appellant.  Wynn  v,  Garland  19  Ark.  23; 
Sheilds  V.  Tramel  et  ai.  19  Ark,  61;  Cook  v.  Bronawgh  13 
Ark.  183. 

The  decree  below  should  be  reversed,  even  if  the  deed  of  • 
appellee  should  not  be  canceled,  because  appellant  should  be 
entitled  to  have  the  purchase  money  of  the  land  refunded  to 
him,  at  least  his  cost,  and  the  $100.     KeUy  heirs  v.  ifcGuire 
etal.  15  Ark  693. 

The  cause  of  appellee  was  barred  by  Statute  of  Limitation, 
appellant  and  those  under  whom  he  claims  having  been  in 
peaceable,  adverse  possession  for  more  than  seven  years  be- 
fore suit  brought,  and  which  is  got  up  in  the  answer  and 
cross-bill.     Ganit^s  Digest^  Sec.  4113. 

JET.  G.  Bunn  for  appellee. 

The  title  of  the  land  in  controversy  remained  in  the  U.  S. 
until  tke  right  to  a  patent,  by  the  purchaser,  was  complete; 
and  as  L.  B.  Meek,  the  original  purchaser,  had  not  paid  the 
full  amount  due  to  the  U,  S.,  it  was  not  subject  to  taxation,  ^ 
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nd  a  sale  of  the  land  for  non-pay  ment  of  taxes  thereon  was 
void. 

The  right  to  the  patent  was  not  complete  until  payment  of 
all  money  due  on  all  the  land. 

The  law,  as  applicable  to  this  case,  is  fully  discussed  and 
definitely  settled  in  16  Wallace  U.  S.  p.  603  and  22  WaUace 
p.  460. 

Smith,  J.  Friedheim  brought  ejectment  against  Diver 
for  W.  J  N.  E.  i,  E.  i  N.  W.  i  and  N.  W.  i  8.  E.  i  See.  17, 
T.12  S.  R.  18  W.  The  evidences  of  his  title  consisted  of  a 
patent  from  the  United  States  to  Linzey  Meek,  made  in  the 
year  1881,  but  based  upon  an  entry  in  1860,  and  deeds  of 
conveyance  from  the  patentee  and  his  wife  to  the  plaintiff  in 
1880  and  1881. 

.Diver's  chain  of  title  was,  1st.  A  deed  made  in  1876  by 
Linzey  Meek  to  one  Donaldson  for  E.  J  N.  E.  J,  S.  E.  J  N. 
W.  i  and  N.  W.  i  S.  E.  i  of  said  section  17 ;  2d.  An  alleged 
lost  deed  from  Donaldson  to  J.  L.  Meek ;  and  3d.  A  deed  of  J. 
L.  Meek  to  Diver  for  the  same  lands  that  are  described  in 
the  deed  to  Donaldson.  The  answer  alleged  that  there  was 
a  misdescription  of  the  first  tract  (E.  J  N.  E.  J  being  used  for 
W.  J  N.  E.  i  )  and  an  unintentional  omission  of  one  parcel 
of  forty  acres  (  N.  E.  i  N.  W.  i  )  in  the  defendants  title  pa- 
pers. And  the  prayer  was  that  the  deeds  to  plaintiff^  might 
be  canceled  as  a  cloud  upon  the  defendant's  title.  The 
cause  was  transferred  to  Chancery  and  the  plaintiff  filed  are- 
ply,  treating  the  answer  as  a  cro^s-bill.  He  admitted  that 
Linzey  Meek  had  conveyed  the  lands  to  Donaldson  in  1876, 
bat  insisted  that  this  trade  had  afterwards  been  rescinded  by 
mutual  consent  and  that  Donaldson  had  surrendered  his  deed 
and  the  possession  of  the  land  to  his  vendor. 

The  appellant^  Keith  caused  himself  to  be  made  a  party 
defendant  to  the  suit  and  set  up  sundry  tax-titles,  founded 
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upon  forfeitures  of  the  lands  for  non-payment   of  state  and 
county  taxes  for  the  years  1875  and  1876.     The  decree  below 
was  in  favor  of  the  plaintiff  for  all  of  the  lands. 
1.  Tax  Ti-     The   ckim   of  Keith  was    without   merit.     These   lands 

TLE  : 

menVen-^^^®   uot   taxable   in  1875-6.     This    is    not  because    the 
tmbir***"  government    had    not    at  that  time  parted  with  the   legal 
*    title,  for  lands  that   have   been    entered    an  paid  for  be- 
come at  once  and  before    emanation    cf  the  patent    eob- 
ject  to   taxation.     Witherspoon  v.   Duncan^   21  Ark.  240 ; 
affirmed  on  error,  4  Wall.  210. 

But  the  reason  is  that  the  right  of  Linzey  Meek  to  a  pat- 
ent was  not  then  complete.  He  had  purchased  the  land  in 
1860  from  the  proper  a^ntof  the  government,  at  the  price, 
as  he  supposed,  of  twenty  five  cents  per  acre;  had  paid  $60 
and  had  received  a  certificate  of  entry.  But  when  the  trans- 
action was  reported  to  the  General  Land  Office  at  Washing- 
ton, it  was  discoTered  that  the  price  was  seventy  five  cents 
per  acre.  The  payment  was  therefor  short  by  $100;  the 
entry  was  suspended  and  the  patent  was  not  issued  until  the 
deficiency  was  made  good.  This  was  not  done  until  the  27th 
of  October,  1880,  when  the  defendant  Diver  paid  the  amount 
due  the  Government.  Thus  an  act  remained  to  be  done,  go- 
ing to  the  foundation  of  Linzey  Meek's  right,  before  the 
equitable  title  was  fully  vested  in  him.  Railway  Co.  v. 
Prescott,  16  Wall.  603;  Railway  Co.  v.  McShane,  22  Id.  444. 

The  defendant.  Diver,  wholly  failed  to  connect  himself 
with  the  title  of  the  patentee.  His  grantor,  J.  L.  Meek, 
never  had  any  interest,  legal  or  equitable,  in  the  lands.  The 
alleged  lost  deed  from  Donaldson  to  him  had  no  existence 
in  fact.  It  is  apparent  from  J.  L.  Meek's  own  testimony, 
not  only  that  he  had  no  deed  from  Donaldson,  or  from  any 
other  person,  but  that  he  had  no  contract  with  Donaldson  in 
relation  to  the  land.  According  to  his  own  version,  he 
merely  found  the  deed  of  his  brother,  Linzey,  to  Donaldson 
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in  a  hoose  where  it  had  been  left  when  his  brother  removed 
from  the  county.  He  took  possession  of  the  paper  and  he 
says  he  afterwards  bought  the  land  from  his  broth*  r.  In 
this  he  18  not  borne  out  by  his  broth^r^s  evidence  and.  it  is 
not  the  title  set  up  in  the  answer.  But  if  the  fact  was  as  he 
states  it,  the  purchase  was  a  void  one  for  the  want  of  any 
writing.  And  it  was  not  taken  out  of  the  operation  of  the 
statute  of  frauds  by  any  delivery  of  possession. 

This  leaves  the  plaintiflTs  title  clear  to  all  of  the  lands  j,^*j;,^*^,'rld 
which  Linzey  Meek  had  not  previously  con vpyed  to  Donald- ^  f™?^! 
son.    With  regard  to  them,  the  attempted  cancellation  by  to  him. 
parol  and  the  surrender  by  Donaldson  of  his  deed  and  of 
the  land  did  not   operate   to  revest  title  in  Linzey  Meek. 
In  those  lands,  therefore,  Linzey  Meek  had  nothing  in  1880-1, 
which  he  could  convey  to  the  plaintifi.  Cunningham  v,    Wil- 
Jiam^  42  Ark.  170,  and  cases  cited. 

The  Donaldson  deed  does  not  appear  to  have  been  record- 
ed ;  but  the  plaintifi  bought  with  a  full  knowledge  of  its  ex- 
i>tence. 

The  decree  is  aflBrmed  so  far  as  it  relates  to  W.  J  N.  E.  i 
and  N.  E.  J  N.  W.  J  of  sec.  17 ;  but  as  to  the  remaining  eighty 
acres,  viz :  S.  E.  i  N.  W.  i  and  N.  W.  \  S.  E.  i,  it  is  revers- 
ed and  a  decree  will  be  entered  here,  dismissing  the  plaint- 
iflPs  complaint.  No  affirmative  relief  can  be  given  to  Diver 
in  respect  to  these ;  but  he  was  in  possession  at  the  com- 
mencement of  the  suit  and  that  possession  must  be  respect- 
ed until  a  better  right  is  shown.  Diver  is  also  entitled  to 
hie  costs  in  this  court. 


Hickman  et  al  v.  Ford  &  Co. 

I.    Replevin:  Identity  of  goods :  Separate  value  of  each  article. 
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In  ascertaining  the  separate  value  of  eacti  article  of  goods  replevied 
from  a  sherilf  who  had  seized  them  under  an  attachment,  it  is 
admissible  for  the  jury  to  take  to  the  jury  room  the  invoice  of  the 
goods  taken  by  the  sheriff  when  he  took  possession  of  them, 
wtiere  the  invoice  is  proved  to  be  correct  in  description  and  value. 


APPEAL  from  Benton  Circuit  Court. 
Hon.  J.  M.  PiTTMAN  Circuit  Judge. 

E.  S.  McDaniel  for  appellants. 

It  was  error  to  permit  plaintiflf,  after  submission  of  the 
case  to  the  jury  to  amend  the  complaint.  GantVa  Dig., 
i8cc«.  4613-4616.  The  jury  should  have  found  the  sepa- 
rate value  of  each  article.     37  Ark.,  545. 

E.  P.  Watson  for  appellees. 

The  bill  of  exceptions  not  setting  forth  the  instructions 
nor  all  the  evidence,  this  court  will  affirm.     40  Ark.,  185. 

The  amendment  was  proper.  Gantt'a  Dig.,  4616;  33 
Ark.,  811 ;  1  Mete.  339.  So  the  sending  the  jury  back  to 
amend  their  verdict.  OaivtVs  Dig^y  Sec.  4699,  4619;  7 
How.,  21;  Hilliardon  New  2Ha^,  p.  107-8-9. 

Smith  J.  This  was  replevin  for  a  stock  of  merchan- 
dize against  a  sheriff,  who  had  seized  the  same  by  virtue 
of  sundry  attachments  against  parties  from  whom  the 
plaintiflfs  had  previously  purchased.  The  jury  found  the 
issues  for  the  plaintiffs  and  ascertained  the  aggregate 
value  of  the  goods.  This  verdict  the  court  refused  to  re- 
ceive and  directed  the  jury  to  find  the  separate  value  of 
each  article.  As  there  were  several  hundred  articles  and 
t  was  obviously  impossible  for  the  jury  to  remember  all 
3f  them  and  the  value  of  each,  they  were  permitted  to 
[;ake  with  them  to  the  jury-room  a  certain  invoice  of  the 
joods.  It  had  been  proved  on  the  trial  that  this  invoice  had 
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been  made  after  the  sheriff  had  taken  possession  of  the 
goods  and  while  they  were  still  in  his  hands ;  that  it  con- 
tained a  correct  list  of  them  and  that  each  article  was  of 
the  value  annexed  to  it  m  the  invoice.  The  jury  then 
found  the  total  value  of  the  merchandize  and  the  separate 
value  of  each  article  to  be  as  slated  in  the  invoice.  The 
bill  of  exceptions  does  not  contain  the  charge  of  the 
court,  nor  any  of  the  testimony  except  what  related  to 
the  identification  and  value  of  the  goods. 

The  only  question,  therefore,  is  whether  the  identity 
of  the  goods  was  sufficiently  proved  and  their  value  found 
by  the  jury,  within  the  rule  announced  in  Harp  v.  Ford^ 
37  Ark.,  544. 

Upon  these  points  we  entertain  no  doubt  and  the  judg- 
ment is  accordingly  affirmed. 


Blackwell  v.  Glass 


L    Evidence  :  Practice  in  other  States,  how  proved. 
Matters  of  practice  in  another  State  may  be  proved  by  the  testi- 
mony of  lawyers  skilled  in  the  laws,  usages  and  practice  of  the 
State. 

2.  EviDKNCF  :  Of  Justice^ s  judgment  from  another  State. 
A.  Justice's  judgment  from  another  State  can  not  be  proved  by  a 
certified  copy  of  his  minutes  like  a  certified  transcript  firom  a 
court  of  record.  The  original  minutes  must  be  Iproduced,  or  a 
copy  verified  by  the  testimony  of  witnesses  who  have  compared 
it  with  the  orignai. 


APPEAL  from  YeU  Circuit  Court. 
Hon.  H.  S.  Cakter  Special  Judge. 
14 43 
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W.  D.  Jacoway  for  appellant. 

The  return  endorsed  on  the  summons  was  signed  by  a  ^'Bcp- 
utySheriff,  '^  without  disclosing  the  name  of  his  principal,  and 
is  void.    Freeman  on  Judgments  8d  Ed.  Sec.  621;  1  Ark.  268. 

The  record  was  not  duly  authenticated.  Act  of  Cong.  May 
20th  1790;  Hempst.  538.  Judgments  of  Justices  of  the  Peace 
are  not  within  the  Act  of  Congress,  1  Gr.  on  Ev.  Sec.  505 
and  note  6;  Gantts  Dig.  p.  136,  note  b.  <feo.;  5  Wend.l4S; 
21  Am.  Deo.  172;  Freeman  on  Judg.  p.  134  note  1, 3rf  Ed.  and 
577;  13  Arh.  33, 

Justice's  Judgments  muot  be  proved  by  the  oath  of  witness- 
es who  have  compared  the  copy  produced  with  the  original. 
Freeman  on  Judg.  Sec.  577;  Gr.  on  Ev.  ISth  Ed.  Vol.  1  See. 
513. 

Harrison  &  Orownover  for  appellee. 

The  service  by  the  "  Deputy  Sherifl  ''  was  complete  and 
good.  St.  of  Tenn.  Sec.  4147,  and  it  was  proper  to  prtive 
the  laws,  customs,  practice  &c.  by  the  testimony  of  lawyers 
skilled  in  the  laws  of  that  State  as  was  done  in  this  case.  17 
ArL,  154;  11  lb.  157;  10  lb.  516;  12  lb.  672. 

The  transcript  was  sufiBciently  and  properly  authenticated, 

and  was  conclusive  as  to  all  matters  except  jurisdiction  of 

the  person  and  subject  matter.     35  ArL,  331 ;  11  76.  368  ; 

12  lb.  756;  13  lb.  431 ;  Morris  v.  Cun^f  MS. 

The  Statutes  of  Tenn.  introduced  and  the  evidence  of  skill- 

i  atty's.   showed  jurisdiction    of   the  subject-matter,  and 

le  summons  and  return  show  service,  giving  jurisdiction  of 

le  person. 

As  to  the  conclusiveness  of  judgments  in  Sister  States,  see 
J  Ark.,  436 ;  2  Chitty  PL,  top  p.  243,  244  ( 6  Am.  Ed);  3 
m.  Txiw  Reg.  p.  110 ;  4  i6.  8  ;  12  lb.  p.  45. 

Smith,  J.     This  was  an  action  upon  a  judgment  render- 
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ed  by  a  Justice  of  the  Peace  in  the  State  of  Tennessee' 
The  defendant  pleaded  nul  tiel  record,  that  the  supposed 
judgment  was  rendered  without  any  notice  to  the  defend- 
anty  that  the  Justice  of  the  Peace  had  no  jurisdiction  of  the 
person  of  the  defendant,  nor  of  the  subject-matter  of  the 
action,  and  nil  debet.  On  the  trial  the  plaintiff  read  in  evi- 
dence what  purported  to  be  a  certified  copy  of  the  pro- 
ceedings and  judgment  of  the  Justice,  authenticated  under 
the  Act  of  Congress  of  May  20,  1790. 

The  introduction  of  the  transcript  was  resisted  by  the  de-j^^;,^y*- 
fendant.     One  objection  was,  that  the  returh  of  the  process  p,J^  Pn 
designed  to  bring  the  defendant  before  the  Justice  was  sign-**  •'■^**"- 
ed  by  a   person    who  describes  himnelf  as  Deputy  Sheriff 
without  disclosing  the  name  of  his  principal. 

It  is  a  general  rule  that  a  deputy  has  no  power  to  act  of- 
ficially except  in  his  principals  name,  Hyde  v.  Benson,  6 
Ark,  396 ;  Rowley  v.  Howard,  23  Gal.  401.  But  in  this 
case  the  depositions  of  practicing  attorneys  in  Tennessee, 
skilled  in  the  laws,  usages  and  practice  of  the  courts  of  that 
State,  were  taken  to  prove  that  such  a  return  was  sufficient 
there  to  authorize  judgment.  And  as  this  is  a  question  of 
local  practice,  such  depositions  were  competent  proof.  In 
Barkman  v.  Hopkins,  11  Ark.,  157,  it  was  ruled  that  it  might 
be  proved  by  witnesses  that  according  to  the  law,  usage, 
practice  and  decisions  of  the  courts  of  Louisana,  service  of  ci- 
tation upon  one  partner  authorizes  proceedings  and  judg- 
ment against  the  firm.  And  in  McRea  v.  Mattoon,  13  Pick., 
39,  the  Supreme  Judicial  Court  of  Massachusetts  decided 
that  it  might  be  proved  by  the  evidence  of  witnesses  that,  by 
the  law  ot  North  Carolina  and  usage  there,  the  bail  was  so 
iar  a  party  to  the  record  against  his  principal  as  to  be  bound 
to  take  notice  of  proceedings  against  him. 

A  more  serious  objection  to  the  admission  of  the  tran- o*j^*^.i 
script  is^  that  the  Act  of  Congress  for  the  authentication  ofith^suti^ 
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judicial  records  and  proceedings  does  not  apply  to  judgments 
of  Justices  of  the  Peace.  The  Act  directs  that  the  judicial 
proceedings  of  other  States  shall  be  proved  by  the  certificate 
of  the  clerk^  authenticated  by  the  signature  of  the  judge. 
This  goes  upon  the  supposition  that  the  court  whose  pro- 
ceedings are  to  be  thus  authenticated,  is  so  constituted  as  to 
admit  of  such  o£Scers.  And  it  has  been  held  to  follow  that 
the  adjudications  of  Justices  of  the  Peace,  who  do  not  record 
their  proceedings  formally  through  a  clerk,  are  not  within 
the  act,  either  as  it  regards  the  means  of  authentication,  or 
their  eflfect  when  proved.  The  judgment  of  a  Justice  of 
the  Peace  of  a  Sister  State  must  consequently  be  proved  by 
the  production  of  the  original  minutes,  or  by  the  oath  of 
witnesses  who  have  compared  the  copy  produced  in  evidence, 
1  Or.  Ev.  Sec.  505,515  ;  Freeman  on  JudjmentSj  Sec.  677  ;  2 
Am.  Lead.  Caa.  5th  Ed.  660,  note  to  the  case  •)f  Milk  v.  Dar- 
gee  and  McElmoyne  t?.  Cohen. 

The  Circuit  Court  erred  in  the  admission  of  the  transcript 
without  due  proof  of  its  authenticity,  and  its  judgment,  which 
was  against  the  defendant,  is  for  that  reason  reversed  and 
the  cause  remanded  for  another  trial. 


Abbott  v.  Jackson. 


1.  Married  Woman  :  Partner  in  trade. 
A  married  woman  may,  under  the  Act  of  May  28,  1873,  form  a 
paitnership  as  a  sole  trader  with  a  third  person  other  than  her 
husband,  and  will,  as  to  her  separate  property,  be  bound  by  all 
the  contracts  of  the  firm  as  effectually  and  to  the  same  extent  as 
if  she  were  a  man. 
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APPEAL  from  Randolph  Circuit  Court  in  Chancery. 
Hon.  J.  G.  Fribrson  Circuit  Judge. 

A^.  &  J.  Erby  for  appellant. 

Mrs.  Jackson  was  engaged  in  business  on  her  .own  ac- 
count as  a  partner  of  Conner,  and  they  bought  the  land 
as  a  partnership  investment  and  it  was  used  for  partnership 
purposes.  Being  so  used,  it  ought  to  be  treated  as  per- 
sonalty, and  the  $1000  invested  by  her  can  be  entitled  to 
no  superior  recognition  or  preference. 

The  Act  of  1883  cures  all  defects  in  the  acknowledg- 
ment of  the  mortgage.  She  was  estopped,  if  not  by  her 
own  acts  and  cenduct,  by  those  of  the  firm  of  which  she 
was  a  member. 

W.  F.  Hendersony  for  appellee. 

The  nature  of  Mrs.  Jackson's  estate  prevented  her  from 
conveying  her  estate  except  as  prescribed  by  statute.  15 
Ark.,  479;  29  lb.,  346;  30  Ark,  30 ;  32  i6.,.458. 

The  mortgage  and  note  being  void  as  to  her,  and  she 
having  put  her  money  into  the  land,  and  being  a  joint 
tenant  and  owner  with  Connor,  she  had  a  preferred  lien 
for  the  amount  due  her  with  interest. 

Connor  could  not  bind  her  by  taking  stock  in  a  wild- 
cat concern,  nor  has  she  ever  done  any  act  by  which  she 
conveyed  or  bound  her  estate. 

Eakin,  J.  This  is  the  same  case  which  was  before  us 
at  the  May  Term,  1880,  under  the  style  of  Connor,  Ford^s 
Adm.  et  ah,  v.  Abbott,  (35  Ark.,  365),  and  then  remanded 
for  farther  proceedings,  under  such  amendments  as  the 
parties  might  be  advised  to  make. 

Abbott  filed  an  amended  bill,  stating  that  since  the 
commeuoement  of  the  action  the  mills  and  maohinerjr  of 
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the  Fourche  Manufacturing  Company  had  been  destroyed 
by  fire,  leaving  only  the  lands,  and  a  damaged  Turbine 
wheel ;  that  in  the  formation  of  the  company  the  lands 
and  mill  had  been  valued  at  $16,000,  for  which  stock  was 
issued  to  the  members  of  the  company  in  shares  of  $100 
each  ;  t^at  he  himself  took  25  shares,  to  be  credited  on  a 
mortgage  debt  at  the  date  of  the  acceptance  of  the  stock, 
leaving  a  balance  of  his  mortgage  debt  secured  by  240 
acres  of  land  in  the  original  mortgage,  not  sold  to  the 
Mill  Co.  and  also  by  $6000  worth  of  shares  in  the  Mill 
Company  which  he  held  as  collateral,  the  same  being  the 
property  of  Webb  Connor.  The  other  owners  of  stock 
are  designated  and  made  parties  showing  their  respective 
shares,  one  of  them  being  Ford,  one  of  the  mortgage 
debtors,  who  has  30  shares.  He  prayed  for  a  sale  of  the 
mill  property,  that  the  proceeds  might  be  divided,  pro 
ratUy  and  that  the  amount  coming  to  Webb  Connor  on 
the  $6000  of  stock  which  complainant  held  as  collateral, 
should  be  applied  to  his  mortgage  debt,  and  further  that 
his  mortgage  be  foreclosed  on  the  remaining  240  acres 
of  land  not  owned  by  the  company.  So  far  the  prayer  is 
strictly  in  accordance  with  the  former  opinion  of  this 
court  as  to  his  rights.  He  prayed  in  addition  that  the 
proceeds  on  Ford's  shares,  who  was  as  above  stated,  one 
of  the  mortgage  debtors,  should  be  applied  to  the  debt. 
Ford  had  died  and  the  suit  was  revived  against  his  ad- 
ministrator. As  to  Mrs.  Kate  Martin,  the  suit  was  dis- 
missed. 

Afterwards,  Mrs.  Martin,  who  meanwhile  had  become 
a  widow,  and  had  intermarried  with  Jackson,  came  with 
her  husband  into  court,  and,  by  leave,  they  were  made 
defendants  for  the  purpose  of  filing  a  cross  complaint^ 
That  set  up  an  interest  in  Mrs.  Jackson  of  a  moiety  of 
all  the  lands,  alleging  that  they  had  been  conveyed  by 
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title  deed  to  her  and  Connor  from  Ford ;  and  that  she 
had  never  parted  with  any  of  her  interest  to  the  manu- 
facturing company  or  otherwise.  They  allege  that  the 
lands  were  not  capable  of  division  without  deterioration 
of  value,  and  pray  that  all  may  be  sold  together  for  par- 
tition. 

The  plaintiff  answered  this  cross  bill,  setting  up  the 
facts,  that  Mrs.  Martin  and  Connor  had  entered  into  part- 
nership regarding  the  land  and  mill  upon  it,  for  the  pur- 
poses of  trade.  That  it  had  been  sold  (or  rather  440 
acres  of  it)  to  the  Fourche  Manufacturing  Company  for 
purposes  of  trade,  or  rather  converted  into  the  prop- 
erty of  a  joint  stock  company,  by  said  firm  of  Connor  & 
Co.  That  said  firm,  in  which  Mrs.  Martin  had  a  half  in- 
terest received  from  the  company  for  the  land  thus  put  in, 
the  full  amount  of  sixteen  thousand  dollars  in  paid  up 
stock ;  which,  under  Connor's  management,  was  all,  or 
mostly,  used ;  first,  in  paying  oft  $3000  balance  of  the 
original  purchase  money ;  2nd,  in  paying  $2600,  and  mak- 
ing a  collateral  deposit  of  $6000  with  Abbott  to  secure  a 
loan  which  had  been*made  to  Connor  &  Co.,  of  money 
which  had  been  used  in  a  great  part,  to  improving  the 
mill  property ;  and,  3d,  in  paying  off  creditors  of  Connor 
&Co. 

Upon  hearing  of  the  case  upon  evidence  which  does 
not  materially  affect  the  facts  as  set  forth  above,  and  in 
the  former  opinion,  the  Chancellor  decreed  a  sale  in  sep- 
arate lots,  of  the  mill  property,  and  the  240  acres  orig- 
inally purchased  and  not  transierred  to  the  company. 
He  further  found  that  Mrs.  Martin  had  paid  one  thous- 
and dollars  of  the  purchase  money  to  Ford,  and  that  it 
had  never  been  repaid  to  her.  Sales  of  the  property  were 
made  on  time  and  the  proceeds  brought  by  the  commis- 
sioner into  court.    In  the  final  decree  the  court  decreed 
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that  Mrs.  Martin  (now  Mrs.  Jackson)  should  be  repaid 
her  51000  with  interest  out  of  the  proceeds  of  all  the  dif- 
ferent lots  according  to  a  pro  rata;  as  a  preferred  lien. 

A  decree  for  the  mortgage  debt  less  $2500  for  the  stock, 
and  a  further  credit  of  $500,  was  rendered  against  Con- 
nor and  the  estate  of  Ford,  with  interest  according  to  the 
face  of  the  paper,  amounting  in  the  aggregate  on  the  18th 
of  Aug.,  1882,  to  $6752.38. 

After  paying  Mrs.  Jackson,  it  was  decreed  that  all  the 
money  arising  from  the  sale  of  the  company's  property 
be  divided  pro  rata  amongst  the  stockholders,  in  which 
division  Abbott  was  to  receive  the  dividends  on  the  $6000 
which  he  held  as  collateral  and  to  credit  the  same  on  his 
judgment.  The  dividends  on  the  $2500  of  stock  to  be 
received  as  his  own.  It  was  also  decreed  that  after  pay- 
ing the  pro  rata  to  be  assessed  for  Mrs.  Jackson  as  a  part 
of  her  allowance  of  a  thousand  dollars,  he  should  receive 
the  whole  of  the  proceeds  of  the  sale  of  the  240  acre  tract 
not  belonging  to  the  company.    Abbott  appeals. 

The  decree  is  only  complained  of  in  one  particular ; 
that  it  recognizes  the  right  of  Mrs.  Jackson  to  withdraw 
from  the  proceeds  ot  the  lands  the  amount  which  she 
originally  paid.  We  fail  to  perceive  any  sound  principle 
to  sustain  this  special  provision  of  the  decree.  She  does 
not  ask  rescission,  and  could  not  have  it  upon  asking, 
since  she  has  enjoyed  the  benefit  of  the  purchase  and  does 
not  propose  to  refund.  A  married  woman  may  receive  a 
conveyance,  legal  or  equitable,  although  she  cannot  bind 
herself  personally  to  pay  the  consideration.  The  vendor's 
lien,  however,  remains. 

1.  Mar-     ^*  ^^  ^^^^  settled  too  that  a  married  woman  under  such 

ma*n:  ^^^Btatutes  as  that  of  April  28th,  1873  can  form  a  partner- 

partn*?  in ship  as  a  sole  trader  with  a  third  person  other  than  her 

husband,  and  will  as  to  her  property  be  bound  by  all  the 
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contracts  of  the  firm  as  effectually,  and  to  the  same  ex- 
tent^ as  if  she  were  a  man.  Newman  v.  Morris^  52  Miss.y 
402;  Schaider  an  H.  &  W.  See.  31.7;  Chntr.  of  Mar.  Women, 
(by  Kelly)  Otap.  6,  Sec.  16 ;  Bishop  on  Mar.  Womeny  Vol.  2. 

This  point  was  not  decided  in  the  former  opinion.  It 
18  raised  now  by  the  plaintifi  in  opposition  to  a  cross  bill 
filed  by  Mrs.  Jackson,  claiming  half  of  the  whole  proceeds 
of  the  sales  as  her  own.  She  is  actor  now,  and  must  ofier 
to  do  equity.  She  had  gone  out  on  the  former  decision 
as  defendant,  upon  the  ground  (as  then  appeared)  that 
she  was  not  bound  by  the  note  or  mortgage  to  Abbott. 
The  latter,  in  obedience  to  the  mandate  of  this  court,  had 
amended  his  bill  to  wind  up  the  affairs  of  the  Fourche 
Company,  and  have  the  proceeds  applied,  pro  rata,  to  the 
stockholders.  His  object  was  to  realize  the  most  he  could 
on  the  note  through  his  own  stock  and  that  which  he 
held  as  collateral.  Mrs.  Jackson  comes  in  by  leave  again 
and  claims  half  those  proceeds.  He  had  the  right  to 
show  that  she  was  not  equitably  entitled  to  them. 

Whatever  may  have  been  the  object  in  buying  the 
lands  from  Ford,  nothing  was  done  before  the  passage  of 
the  Act  of  April  28th,  1878,  or  at  least  very  little.  Either 
from  that  date,  or  afterwards,  there  existed  a  partnership 
between  her  and  Connor,  under  the  firm  name  of  Connor 
&  Co.  Her  husband  had  no  interest  in  it.  She  was  a  sole 
trader,  and  was  liable  for  all  proper  debts  of  the  firm. 
She  united  in  borrowing  money  from  Abbott  for  mill 
purposes.  It  is  the  law  of  this  case  now,  anoounced  upon 
a  transcript  which  did  not  fully  reveal  all  the  facts,  that 
she  is  not  bound  by  that  note,  legally,  nor  by  the  mort- 
gage, yet  it  cannot  be  held,  equitably,  that  she  may  re- 
pudiate payments  made  with  her  assent  express  or  im- 
plied,  upon  that  debt. 

Whilst  the  laod  was  still  bouud  to  Ford  for  $3000  the 


Digitized  by  VjOOQ IC 


218         SUPREME  COOflT  OF  ARKANSAS, 

Abbott  V.  Jackson. 

firm  ot  Connor  &  Co.,  unite  with  others  and  put  a  part 
of  the  land  into  a  joint  stock  company,  agreeing  to  take 
for  it  $16,000  of  paid  up  stock,  and  continue  the  business. 
This  paid  up  stock  was  almost  wholly  applied  to  paying 
balance  to  Ford,  which  relieved  her  of  the  lien,  in  paying 
part  of  Abbott's  debt,  in  giving  Abbott  collaterals  which 
satisfied  him  in  full  as  to  all  claims  against  the  partner- 
ship property,  and  in  paying  large  debts  of  the  firm  for 
which  she  was  bound.  She  was  present  on  the  place  all 
the  while,  and  made  no  objection;  was.  sued  with  her  hus- 
band and  made  none,  on  this  point;  became  discovert  and 
made  none;  married  again,  and  being  it  seems,  first  advised 
by  the  opinion  of  this  court  that  she  was  not  bound  by 
the  note  and  mortgage  to  Abbott,  now  avails  herself  of 
that  position  to  claim  half  the  proceeds  of  the  sale  of  the 
mill  property.  It  is  a  non  aequUur.  She  may  be  bound 
neither  on  the  note  or  mortgage,  and  still  may  have  so 
acted  through  her  partner  as  to  vest  an  unincumbered 
title  in  the  company  which  paid  her  and  her  partner  full 
value  for  the  property  and  continued  the  business  with 
Connor  &  Co.,  still  remaining  partners. 

It  would  be  so  palpably  and  grossly  inequitable  to  the 
members  who  formed  the  company  to  now  allow  her  to 
reclaim  a  moiety  of  the  property,  without  any  offer  to 
refund,  that  the  mere  ^statement  of  the  case  carries  con- 
viction. 

It  does  not  improve  her  equity  in  the  least  that  she 
paid  in  a  thousand  dollars,  and  got  nothing  back.  Feme 
covert  traders  must  incur  the  risks  of  trade.  Those  with 
whom  they  deal  are  not  insurers  against  loss. 

We  see  no  reason,  however,  why  she  cannot  have  hall 
the  proceeds  of  the  240  acres  in  another  tract.  That  was 
never  put  in  the  Fourche  Co.,  and  with  regard  to  it  she 
and  Connor  were  tenants  in  common.    It  \%  as  we  have 
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said  the  law  of  this  case  that  the  mortgage  as  to  her  was 
void.  The  decree  must  be  corrected  in  this  also.  De- 
fendant did  not  appeal  on  this  point,  but  may  have  been 
satisfied  with  the  whole  decree.  If  the  appellant  is  al- 
lowed the  correction  of  the  error  as  to  the  $1000  it  is  fit 
that  he  should  be  compelled  to  correct  errors  for  which 
the  $1000  may  have  been  taken  as  compensation. 

Affirm  the  decree  in  all  respects  save  in  the  points 
above  indicated,  and  remand  with  directions  to  the  court 
below  in  administering  the  proceeds  of  sale  to  pay  all  the 
products  of  the  sales  of  the  Fourche  Co.  property  to  the 
stockholders,  pro  rata,  in  the  manner  already  provided 
after  the  court  below  had  erroneously  deducted  the  $1000 
for  Mrs.  Jackson.  If  the  dividends  of  Abbott's  own  stock 
and  that  which  he  holds  as  collateral  may  not  pay  the 
debt,  he  may  then  exhaust  half  the  proceeds  of  the  sale 
of  the  240-acre  tract.  The  other  moiety  from  that  tract 
will  be  adjudged  to  Mrs.  Jackson.  Of  course  there  may 
be  execution  for  the  balance.  The  costs  below  will  still 
be  in  the  discretion  of  the  Chancellor.  The  costs  of  this 
proceeding  will  be  here  against  the  appellees. 


Perkins  et  al  v.  Holman  et  al. 

1.  Crnss  AND  Towns  :    Annexation  of  territory  to :    Proceedings  to 

quash. 
The  petition  of  parties  for  certiorari  to  quasli  an  order  of  the  Coun- 
ty Ck)art  annexing  territory  to  a  town,  must  show  that  the  peti- 
tioners have  an  interest  in  the  question  as  residents  or  owners  of 
property,  either  in  the  old  town,  or  the  territory  annexed. 

2,  Practice  in  Supreme  Court  ;    No  reversal  for  errors  without  in* 

jury. 
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The  Supreme  Court  will  not  reverse  except  for  errors  wliicti  are 
substantial  and  injurious  to  the  appellant. 


APPEAL  from  Semer  Circuit  Court, 
Hon.  R.  G.  Shaver  Special  Judge. 

J.  E.  Borden  and  Men  W.KimbaU,  for  appellants. 

(Argue  upon  the  quasi  ion  of  notice,  and  the  merits 
generally,  which  questions  are  not  gone  into  by  the 
Court.) 

B.  B.  Battle  for  appellees. 

The  petition  of  appellants  does  not  show  that  they  are 
interested  parties.  Under  Sec.  81,  Act  Mch.  9,  1875, 
Acts  1874-5,  p.  84,  35,  &c.,  no  one  other  than  interested 
parties  have  a  right  to  interfere  to  prevent  annexation. 
The  petition  does  not  show  that  the  territory  had  been 
accepted  by  the  town  of  Locksburg,  Petitioners  have 
shown  no  right  to  complain.  Powell  on  Appellate  Proceed- 
ceedingsj  p.  852,  Sec.  10,  and  Ada  1874-5,  p.  84,  See.  80-81 

Smith,  J.  Perkins  and  thirty-six  other  persons  joined  in 
a  petition  to  the  Circuit  Court  of  Sevier  County,  praying 
that  the  proceedings  and  order  of  the  County  Court  in  the 
matter  of  the  annexation  of  certain  territory  to  the  in- 
corporated town  of  Locksburg  might  be  brought  up  on 
certiorari  and  quashed  for  the  want  of  the  notice  pre- 
scribed by  law  and  for  other  causes.  The  County  Judge 
and  the  Mayor,  Aldermen  and  Recorder  of  the  town  were 
made  defendants  to  this  petition.  After  the  proceedings 
and  orders  of  the  County  Court  had  been  certified  up,  the 
defendants  filed  a  motion  to  quash  the  writ  of  certiorari — 
in  legal  efiect  a  demurrer  to  the  petition — ^because  it  ap- 
peared that  tbe  judgment  aud  prooeedingg  were  regular 
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and  in  pursuance  of  law.  This  motion  was  sustained  and 
the  petition  dismissed. 

Without  considering  the  merits  of  the  controversy, 
there  is  one  insuperable  obstacle  in  the  way  of  reversing 
the  judgment  below.  Neither  the  petition,  nor  any  other 
part  of  the  record,  shows  that  the  petitioners  have  any 
interests  to  be  aflfected  by  the  determination  of  the  ques- 
tion sought  to  be  presented.  It  is  not  alleged  that  they, 
or  any  of  them,  reside,  or  own  property,  either  in  the  old 
town,  or  in  the  territory  proposed  to  be  annexed.  It 
does  not  appear  what  right  the  petitioners  have  to  inter- 
fere to  prevent  annexation.  This  is  a  subject  upon  which 
no  presumptions  can  be  indulged  by  an  appellate  court. 
There  must  be  a  substantial  error,  injurious  to  the  appel- 
lants, before  we  can  disturb  the  judgment  of  the  Circuit 
Court. 

Affirmed. 


Defeb  v.  Smith. 


1.    NcyrssAXD  Bills:    Draft  on  particular  Jund:     Conditional  ac- 
ceptance* 
Kendrick  delivered  to  Smith  the  followhig  draft ; 
"Mr.JohnM.  Defee: 

"Please  pay  to  J.G.Smith  the  sum  of  four  hundred  and 
fifty  dollars,  amount  due  me  for  carrying  the  mail  from 
Camden  to  El  Dorado  for  the  last  quarter  of  1880." 

R.S.  KENDRICK." 
Defee  accepted  the  draft  for  payment  as  soon  as  he  could  get  a 
settlement  of  his  accounts  with  the  Government  fjpr  the.  same 
service.  In  a  suit  on  the  acceptance,  Held  :  Ist,  That  the  draft 
was  not  on  a  particular  fund,  but  absolute  and  unconditional. 
2nd,  Both  parties  were  bound  by  the  conditional  acceptance,  and 
the  condition  being  performed,  the  acceptor  must  pay  the  draft. 
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APPEAL  from  Union  Circuit  Court. 
Hon.  C.  E.  MrrcHBLL  Circuit  Judge. . 

H,  G.  Bunn^  for  appellant. 

The  instrumeDt  is  not  a  bill  of  exchange,  but  a  mere 
certificate  of  indebtedness  from  appellee  to  the  drawer. 
11  Ark.^  314.  It  was  drawn  on  a  particular  fund.  16  Ark.f 
494.  The  acceptance  was  contingent  and  the  contingen- 
cy might  never  happen.  The  most  that  could  be  said  of 
the  order  and  acceptance  is,  that  an  action  for  money  had 
and  received  might  be  maintained.  14  Ark.,  389;  5  Ark., 
401.  The  acceptance  was  for  an  uncertain  and  undeter- 
mined amount;  and  for  this  reason  a  mere  accommoda- 
tion and  without  consideration,  &c. 

G.  W.  Williams  and  W.  H.  Langford  for  appellee. 

The  instrument  has  all  the  requisites  of  a  bill  of  ex- 
change. It  is  not  drawn  on  a  particular  fund.  It  is  an 
absolute  order  to  pay  with  a  direction  to  the  drawee  to 
reimburse  himself  out  of  a  designated  fund.  iTcLeod  v. 
Snee,  2  Stra.,  762;  Dan.  on  Neg.  Inst.,  43;  61  Me.,  433; 
6  7Va;.,229;  6  Mich.,  326;  34  Mich.,  29;  33  Ind.,  511 ;  23 
Mich.,  260 ;  33  lb.,  32 ;  64  Me.,  37  ;  4  ^.  <fc  X,  786 ;  122 
Mass.,  74 ;  5  Duer,  207  ;  33  Ark.,  37 ;  6  Cash.  {Mass.),  6,  &o. 

The  instruments  in  11  Ark.,  314;  14  Ark.,  389;  16  lb., 
594,  and  5  lb.,  401,  were  not  bills  of  exchange,  and  these 
cases  not  applicable. 

2.  The  complaint  alleges  that  the  bill  was  accepted  ; 
this  was  admitted,  by  the  demurrer,  to  be  true. 

Notes     Smith,  J.     The  paycc  sued  the  drawee  upon  his  alleged 

AND  Bills.  * 

Drsft  .on  acccptauce  of  the  following  draft : 
^^hll^l  "^^  Dorado,  Ark.,  Jan'y  13,  '81. 

ance.  Mr.  JoHN  M.  DeFBB, 

Will  please  pay  to  J.  G.  Smith  the  sum  of  four  hua- 
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dred  and  fifty  dollars,  am't  due  me  for  mail  service  for 
carrying  the  mail  from  Camden  to  El  Dorado  and  from 
Camden  to  Hampton  for  the  last  quarter  of  1880. 

R.  S.  KENDRICK.'' 
The  complaint  alleged  that  the  draft  had  been  pre- 
sented to  the  defendant  on  the  29th  of  January,  1881, 
and  that  he  then  accepted  in  writing  the  same  for  j5ay- 
ment  as  soon  as  he  could  get  a  settlement  ot  his  accounts 
with  the  Government  for  the  same  service,  provided 
there  were  no  deductions  on  account  of  Kendrick's  fail- 
ure to  carry  the  mail  on  said  routes ;  that  said  account  had 
been  settled  and  the  defendant  had  received  his  pay  for 
said  quarter  before  the  institution  of  the  suit  and  without 
any  diminution  of  the  amount  for  any  delinquency  of 
Kendrick.  • 

It  was  further  alleged  that  the  defendant  had  retained 
the  draft  and  refused  to  return  it  after  demand  therefor, 
or  to  pay  its  contents.  To  this  complaint  a  demurrer 
was  overruled  and  the  defendant  saying  nothing  further, 
final  judgment  went  against  him. 

It  is  insisted  that  the  order  sued  on  was  not  a  bill  of 
exchange  at  all,  being  drawn  upon  a  particular  fund^ 
The  reference  in  the  draft  to  the  "  amount  due"  the 
drawer  "  for  mail  service,"  is  merely  an  indication  to  the 
drawee  how  to  reimburse  himself  or  to  show  to  what  ac- 
count it  should  be  charged.  Such  a  statement  as  to  a 
particular  fund  does  not  vitiate  the  bill.  This  was  de- 
cided as  long  ago  as  the  case  McLeod  v.  Snee^  2  Stra.,  7^2; 
8.  C.  2  Ld.y  Raymy  1481,  where  the  instrument  requested 
the  drawee  to  pay  a  certain  sum,  *'a8  my  quarterly  half 
pay  to  be  due  from  24th  of  June  to  27th  of  September 
next,  by  advance." 

In  Redman  v.  Adams,  51  Me.,  433,  where  the  bill  said, 
"  and  charge  the  same  against  whatever  may  be  due  me 
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for  my  share  offish,"  it  was  held  that  payment  was  not 
limited  to  the  proceeds  of  the  fish.  And  in  Wells  v.  Brig- 
ham^  6  OaaLj  6,  the  form  of  the  instrument  was — Mr. 
Brigham,  Dear  Sir :  You  will  please  pay  Elisha  Wells 
$30,  which  is  due  me  for  the  two-horse  wagon  bought 
last  spring  and  this  may  be  your  receipt."  Shaw,  C.  J., 
delivering  the  opinion  of  the  court,  said :  "  The  parties 
are  all  specially  named,  the  drawer,  the  drawee  and  the 
payee.  The  draft  is  payable  at  a  time  fixed,  to-wit,  on 
demand  ;  on  no  contingency  or  condition,  but  absolutely, 
for  a  sum  certain,  out  of  no  special  fund,  but  by  the 
drawee  generally.  The  fact  that  the  draft  indicates  a 
debt  due  to  the  drawer  as  the  consideration  between 
drawer  and  drawee  does  not  make  it  the  less  a  cash  order 
or  draft.'^    See  also  1  Daniel  Neg.  Inst.  Stc.  61  2nd  Ed. 

It  is  further  insisted  that  the  acceptance  was  for  an 
uncertain  amount  and  was  nothing  more  in  effect  than  an 
undertaking  on  the  part  of  the  defendant  to  withhold 
payment  of  his  undetermined  indebtedness  to  Kendrick, 
in  order  to  pay  it  over  to  the  plaintiff.  Sec.  554  of 
Gantt's  Digest  enacts  that  every  person  upon  whom  a 
bill  of  exchange  is  drawn  and  to  whom  the  same  may  be 
delivered  for  acceptance,  who  shall  refuse  within  twenty- 
four  hours  after  such  delivery,  or  within  such  time  as  the 
holder  may  allow,  to  return  the  bill  to  the  holder,  shall 
be  deemed  to  have  accepted  the  same. 

But  no  special  importance  is  attached  to  this  statute  in 
the  present  case.  According  to  the  pleadings,  the  ac- 
ce{)tor  has  made,  and  the  holder  of  the  bill  has  taken,  a 
conditional  or  qualified  acceptance,  and  both  parties  are 
bound  by  it.  1  Daniel  Neg.  Indr.y  Sees,  508-9,  515,  et  seq,; 
Story  on  Bills,  Sees.  239,  240. 

The  complaint  alleges,  and  the  demurrer  admits,  the 
performance  of  the  condition. 

Affirmed. 
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Memphis  &  Little  Rook  Eail  Road  as  Re-obganized  v.  IM^m 

Sandbbs  £T  al. 

1.  Rail  Roads  ;  Neglig^nct  in  hilling  stock. 
To  excuse  a  rail  road  company  for  negligence  in  killing  stock 
wrongfdlly  upon  its  track,  it  must  appear  that  there  was  no  neg. 
ligence  of  the  engineer  in  keeping  watch  or  in  observing  signals 
of  danger,  and  that  reasonable  care  was  exercised  to  avoid  the 
collision  after  the  danger  was  discovered. 


APPEAL  from  Lonoke  Circuit  Court. 
Hon.  F.  T.  Vaughn  Circuit  Judge. 

Geo.  Sibley  for  appellant. 

While  the  instructions^  most  of  them^  are  law^  they  were 
not  applicable  to  the  proof  in  this  case^  and  hence  abstract 
and  misleading.    S7  Ark.y  591-598. 

The  court  should  have  added  to  the  8th  instruction,  the  pray- 
er of  defendant,  "it  is  only  for  culpable  negligence  of  de- 
lendant  after  being  apprised  of  the  situation  oi  plainti£&^ 
property  that  defendant  is  chargeable.^'  This  is  elementary 
law. 

Where  the  injury  is  the  proximate  cause  of  plaintiff's  neg- 
ligence he  cannot  recover.  36  Ark.^  46,  376-7;  5  Otto  442; 
15  Rep.  665;  16  lb.  141;  12  lb.  69;  14  76.,  542;  1  Redf.  on 
R'y.  500-573;  22  Am.  Law  Reg.  117.  The  horse  by  the  use 
of  ordinary  care  and  skill  of  plaintiff  could  not  have  been 
upon  the  track. 

Defendant  after  becoming  aware  of  the  situation  of  the 
horse  exercised  due  care,  and  this  was  all  that  was  required. 
39  Ark.,  419;  iS.  &  R.  on  Neg.  Sec.  36.  n.  1;  1  Redf.  on  R.  R. 
673  note  15;  22  Am.  Law  Reg.  117.  Seeing  Miller  on  the 
track  was  no  indication  of  danger  or  notice  of  the  peril,  and 
15 43 
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disregarding  him  was  not  negligence.  1  Sh,  on  R,  57S 
note  15. 

The  testimony  of  defendants'  witnes^^es  as  to  the  manner 
of  striking  the  horse  is  entitled  to  more  weight  than  the 
opinion  of  plaintiffs^  witnesses  who  did  not  see  the  striking. 
7  Ark,  470;  1  Whart  on  Ev.  Sec.  415.  This  shows  that  the 
injury  resulted  from  the  horse  falling  into  the  trestle,  and 
not  from  being  struck  by  the  engine. 

It  was  negligence  to  stop  the  horse  so  near  the  track,  Fee- 
ing the  engine  approaching,  allowing  a  loose  rein  &c.  Such 
gross  negligence  disentitles  the  plaintiff^  to  recover.  5  Am, 
i?ep.  201;  13  i?^p.  45;  12  Jd.  69;  lb.  547-616;  22  Am.  Law 
Reg.  117. 

His  being  on  the  track  was  negligence.  Defendant  had  a 
right  to  expect  a  clear  track.     36.  Ark.j  46-50-376,  377. 

The  words  "after  becoming  aware  of  the  situation  of 
plaintiff's  horse,"  should  have  been  added  to  plaintiff's  Ist  in- 
struction. Sh.  &  R.  on  Neg.  36  and  cases  cited]  36  Arh,  46- 
376-7;  1  Redf.  on  R.  500-573. 

Jno.  C.  and  C.  W.  England  for  appellees. 

The  instructions  for  plaintiff  are  law.  37  Ark.,  563;  27 
Ark.j  598;  &c.,  &c. 

The  8th  instruction  was  fair  to  both  parties. 

The  evidence  fully  sustains  the  verdict  and  in  such  case  this 
court  will  aflSrm. 

Eakin,  J.  Appellees  sued  the  Rail  Road  Company  be- 
low, for  damages,  on  account  of  injury  to  a  horse,  done  by  a 
running  train.  The  defendant  denied  the  alleged  injuries, 
and  set  up,  also,  contributory  negligence  on  the  part  of  the 
plaintiffs.  Upon  trial,  a  jury  returned  a  verdict  in  favor  of 
plaintifls  for  90  dollars  damagoH.  After  a  motion  for  a  new 
trial  had  been  overrulfd,  and  a  bill  of  exceptions  allowed, 
the  defendant  appealed. 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  227 

Memphis  A  Little  Rock  Railroad  as  re-organized  v.  Sanders  et  al. 

The  Ist  five  grounds  of  the  motion  are  all  to  the  efiPect 
that  the  verdict  is  contrary  to  the  evidence;  or  not  sustained 
by  it.  There  was  proof  tending  to  show,  that  upon  a  dark 
Dight,  a  person  to  whom  plaintiffs  had  hired  the  horse,  was 
riding  him  along  a  dirt  road,  near  the  track,  but  not  there 
crossing:  it.  The  road  was  overflown  with  water  from  one 
to  three  feet  deep.  The  railroad  crossed  the  low  ground  up- 
on an  embankment  several  feet  above  the  water,  having  over- 
flown ditches  on  both  sides.  The  rider  stopped  to  let  his 
horse  drink,  being  at  the  time  in  view  of  the  headlight  of  an 
approaching  train,  which  was  yet  a  great  distance  off.  The 
horse  whilst  drinking  scared  at  some  object  and  started.  Be- 
fore the  rider  could  gather  up  the  slack  of  the  reins,  and 
coRtrol  him,  the  horse  ran  up  the  embankment,  and  along 
the  track  to  a  culvert,  at  which  he  fell,  throwing  the  rider 
over  his  head.  The  rider  rose,  and,  first  endeavored  to  get 
the  horse  off  the  track,  but  finding  that  impossible,  he  ran 
towards  the  approaching  train,  waving  his  hand  and  cap,  and 
calliug  out  to  stop  it;  until  the  engine  came  so  near  that  he 
jumped  off  the  track  to  avoid  it.  The  engineer  first  saw  the 
man  on  the  track  waving  his  hand,  but  paid  no  attention  to 
the  warning.  When  the  man  jumped  off,  he  could  see  the 
horse  by  the  light  of  bis  headlight,  and  he  then  made  every 
reasonable  effort,  by  the  aid  of  the  fireman  to  stop  the  train. 
It  was  too  late.  The  horse  was  pushed  from  the  track  and 
badly  injured.     Damages  were  proved. 

The  jury  might,  upon  this,  find  some  negligence,  unquali- 
fied by  any  proof  of  contributory  negligence.  The  engineer  R®  ad  s  ^ 
says  that  he  did  not  heed  the  warning,  because  it  is  custom- *J^*^"""8 
ary  for  persons  to  get  upon  the  track,  and  jump  off  just  as 
the  engine  comes  up.  It  was  for  the  jury  to  say,  whether  or 
not  that  sort  of  annoyance  fairly  excused  the  engineer  from 
disregarding  the  only  warning  of  danger,  which  under  the 
circumstances,  it    was    possible    to    give.     The    company, 
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tbroafi:h  him,  took  the  responsibilty  of  doing  oo.  Fortu- 
nately, in  this  case,  the  only  injury  was  damage  to  an  ani- 
mal. It  might,  for  aught  the  engineer  could  know,  have  in- 
volved the  death  of  a  hnman  being  lying  helpless  on  the 
track,  or,  far  worse,  the  wreck  of  the  train  in  a  broken  cul- 
vert, and  the  death  of  the  persons  on  board.  For  if  the  en- 
gineer could  not  see  the  horse  in  time  to  stop  the  train,  he 
could  not  have  discovered  the  damaged  condition  of  the  cul- 
vert if  it  had  been  broken.  Considering  the  time,  place, 
and  circumstances;  the  darkness  of  the  night,  the  longe  levated 
embankment,  the  water  floods  upon  each  bide,  which  would 
deter  animals  from  leaving  the  track;  we  can  easily  understand 
that  his  conduct  might  impress  the  jury  as  somewhat  reck- 
less. The  verdict  finds  ample  support  in  the  proof.  As  to 
contributory  negligence  it  may  be  as  well  to  say,  once  for  all, 
that  there  is  not  a  particle  of  proof  of  it  in  the  whole  tran- 
script. 

It  is  true  enough,  in  one  sense,  that  railroad  trains  have 
a  right  to  a  clear  and  unobstructed  way  along  their  tracks. 
No  one  may  obstruct  these,  without  a  trespass  and  a  wrong, 
unless  it  be  done  accidentally  or  unavoidably.  Still  this 
right  must  be  exercised  reasonably,  with  a  fair  consideration 
of  the  rights  of  others,  and  with  reference  to  the  circum- 
stances of  the  country.  The  servants  and  agents  of  the  com- 
panies for  whose  acts  they  are  responsible,  have  not  the  right 
wantonly,  recklessly,  or  even  carelessly,  to  destroy  whatever 
they  may  find  in  their  way.  Roads  are  useful  to  citizens, 
but  the  right  to  a  fair  and  reasonable  protection  of  property 
is  useful  to  them  also,  not  to  be  overbalanced  by  the  incon- 
venience of  a  slight  delay  of  a  train,  to  say  nothing  of  the 
far  higher  consideration — the  lives  and  limbs  of  human 
beings  on  the  train,  whether  brakemen  or  passengers. 

The  instructions  have  been  very  carefully  given  and  re- 
fused by  the  Hon.  Circuit  Judge.     His  rulings  have  been  in 
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accordance  with  the  views  of  this  court  previonsly  expressed, 
or  necessarily  implied.  Only  one  has  met  with  serions  ob- 
jection on  the  part  of  appellant's  connsel. 

The  8th  instraction  given  for   the  defendant  was,  that 
"if  the  property  of  plaintiffs  was  wrongfully  on  the  defend- 
ant'^  track,  as  the  defendant  was  entitled  to  a  free  and  unob- 
structed track,  as  against  the  plaintiflFs,  it  is  only  for  negli- 
gence of  the  defendant  after  being  apprised  of  the  situation 
of  plaintififs  property,  that  defendant  is  chargeable/'    This 
is  correct  upon  the  hypothesis  that  there  was  no  previous 
negligence  in  keeping  watch,  or  disregarding  signals  of  dan- 
ger.   It  was  perhaps  too  favorable  for  defendant  as  given. 
The  defendant  by  counsel  insisted,  however,  that  his  honor 
should  add:  that  "it  is^only  for  culpable  and  gross  negligence 
of  defendant,  after  being  apprised  of  the  situation  of  plain- 
tiffs property,  that  defendant  is  chargeable.''    This  was  prop- 
erly refused.     It  is  not  sufficient  to  exercise  a  slight  degree 
of  care  and  attention,  the  omission  of  which  would  consti- 
tnte  gro88  negligence,  to  excuse  one  from  inflicting   damage 
to  which  the  injured  party  has  contributed.    After  the  dis- 
covery of  a  danger,  brought  about  by  the  negligence  of  an- 
other, one  must  in  all  cases  use  a  reasonable  diligence  to 
avoid  the  consequences,  and,  where  human  life  is  involved, 
to  be  reasonable  it  must  be  everything  that  humanity  would 
prompt,  and  which  might  be  reasonably  thought  of  in  the 
emergency.    In  ordinary  cases  like  this,  involving  property, 
it  must  be  ordinary  care.     Such  care  as  a  prudent  man,  of 
average  careful  habits,  would  be  prompted  to  use,  to  avert  an 
injary  to  property  of  his  own.     Gross    negligence  implies 
only  absence  of  slight  care*    The  degree  of  care  should  be 
proportional  to  the  pending  danger  to  be  apprehended.    To 
have  given  the  instructions  as  asked  might  have  been  mis- 
leading,   i.  JJ,  <fe  Ft.  Smith  B.  2J.  Co.  v.  Finley^  37  Arh^ 
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562;  Citizens  St.  Railway  v.  Steem,  42  76.,  321 ;  L.  R.  &  Ft' 
Sm.  R.  R.  V.  Turner,  41  lb.,  161. 

We  find  no  reversible  error. 

Affirm. 


Jones  v.  Terry. 


1.  Pleading:  Demurrer  abandoned  dy  fieading- over. 

The  civil  code  does  not  change  the  rule  that  by  pleading  over  after 
demurrer  overruled,  the  party  abandons  his  grounds  of  demur- 
rer. 

2.  Same  :  To  an  action  on  a  judgment. 

Nothing  can  be  pleaded  to  an  action  on  a  judgment  that  could  have 
been  litigated  in  the  original  action,  except  the  question  of  juris- 
diction of  the  court  rendering  the  judgment.  All  other  mat- 
ters are  merged  in  the  judgment 

3.  Same  :  Same,     Evidence. 

In  an  action  upon  a  Justice's  judgment  the  defendant  may  show 
in  contradiction  of  the  recitals  of  the  judgment,  that  he  was  not 
served  with  process,  nor  appeared  to  the  action,  and  that  the 
judgment  Is  therefore  void  for  want  of  jurisdiction.  Recitals  of 
their  jurisdiction  either  of  the  matter  in  controversy,  or  over  the 
parties  to  the  action,  are  only  prima  facie  evidence,  and  may  be 
disproved. 

4.  Same  ;  The  complaint  on  a  J.  Ph,  judgment. 

The  complaint  on  a  judgment  of  a  court  of  special  jurisdiction 
must  allege  that  the  court  had  jurisdiction  of  the  subject  matter 
and  the  person  of  the  defendant,  or  that  the  judgment  was  duly 
given  or  rendered, 

APPEAL  from  Brew  Circuit  Court. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

J.  G.  Taylor  for  appellant. 
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The  transcript  of  the  proceedings  in  the  Justice's  Court 
shows  no  valid  judgment  in  favor  of  J.  S.  Terry  against  de- 
fendant. 

Wells  &  Williamson  for  appellee. 

1.  Judgments  of  Justice's  are  tested  by  their  substance 
rather  than  their  form.  Freeman  on  Judg.  /Sec.47-53,  53  a 
Ac,  55  and  note.     The  form  of  the  docket  entry  is  sufficient. 

2.  Defendant  does  not  allege  that  he  was  not  duly  sum- 
monsed, nor  does  he  allege  that  the  judgment  was  rendered 
without  notice  or  fraudulently.  Gantfs  Dig.  Sec^s.  4738-9 ; 
Wait^s  Actions  and  Defences  p.  805-6-11. 

3.  The  record  show%  jurisdiction  of  both  person  and  sub- 
ject matter,  and  as  the  record  imports  verity  (  fraud  except- 
ed) the  courts  presume  in  favor  of  jurisdiction.  Black. 
Com.  Book  3,  *2'.  24;  Freeman  on  Jadg,  Sec.  125. 

4.  The  plea  of  limitation  was  bad  as  to  the  debtj  which 
was  merged  in  the  judgment.  So  the  plea  of  payment;  as  it 
was  a  plea  of  payment  of  the  debt,  and  not  of  the  judgment. 
He  should  have  pleaded  this  in  the  Justice  Court.  19  Ark., 
420. 

Smith,  J.  This  was  an  action  upon  a  judgment  which,  as 
thp  plaintiff  alleges,  he  had  recovered  against  the  defendant 
on  the  first  day  of  September,  1877,  for  $185.44,  upon  a 
promissory  note,  before  a  Justice  of  the  Peace  of  Drew 
County;  more  than  five  years  having  since  elapsed,  which 
prevented  the  issue  of  execution. 

A  demurrer  to  the  complaint  was  overruled;  but  as  the    j    p,^^. 
defendant  pleaded  over,  he  abandoned  his  ground  of  demurrer.  wSves  VJ 
The  cases  decided  upon  this  point  by  this  court  are  collected  *"""*'* 
in   Easels  Digest  pp.  270-1.     And   the  rule  has   not  been 
changed  by  the  Code.     Bliss  on  Code  Pleading  Sec.  417. 

The  answer  in  effect  denies  that  the  Justice  had  ever  ac- 
quired jurisdiction  over  the  defendant's  person,  and  pleads 
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the  statute  of  limitations  and  payment  in  bar  of  the  plaint- 
ifl's  debt.  To  this  answer  a  demurrer  was  sustained ;  and 
the  defendant  declining  to  plead  further,  final  judgment  was 
rendered  against  him. 

2.  plbad-     The  last  two  pleas  are  obviously  bad.    The  defendant  was 
To  Mtion  not  sued  for  the  original  debt.     That  was   merged  in  the 

on  ft  judg-  ®  ° 

ment.  judgment,  if  there  has  been  a  valid  one.  And  all  matters 
which  might  have  been  litigated  before  the  Justice,  save 
only  the  question  of  jurisdiction,  are  concluded  by  that  judg- 
ment, SUia  V.  Qarkj  19  Ark.,  420  ;  Peel  v.  January ,  35  Id. 
331  and  eases  cited ;  Morins  v.  Ourry  41  Id.  75. 

8^  Same:      But  it  may  be  shown  by  extrinsic  evidence,  in  the  face  of 

Evidence:  ^  ^  "^  ' 

tio"m«y*£*  recital  in  the  judgment  that  the  defendant  was  served  with 
disproved,  pj^ceas  or  appeared  to  the  action,  that  in  fact  he  had  no  notice 
and  that  the  judgment  is  therefore  void  for  want  of  jurisdic- 
tion. Justices  of  the  Peace  have  no  unimpeachable  memo- 
rial of  their  transactions.  Any  statement  in  relation  to  juris- 
diction found  in  their  minutes  b  only  prima  facie  evidence ; 
in  opposition  to  which  it  may  be  shown  by  any  satisfactory 
means  of  proof,  that  the  authority  of  the  court  did  not  ex- 
tend over  the  matter  in  controversy,  nor  over  the  parties  to 
the  action.  Freeman  on  Judgments  Sec.  517  ;  1  Bob.  -Prac- 
tice 220  ;  SaUaday  v.  BainhiUj  29  Iowa  555 ;  Clark  v.  Holmes^ 
1  Day  (Mich.)  390;  People  v.  Oassds,  5  Hill,  164  ;  Barber  v. 
Winslow,  12  Wend.  102. 

As  the  cause  must  be  remanded  for  further  proceedings, 
we  call  attention  to  a  defective  statement  in  the  complaint 
of  the  cause  of  action.  In  pleading  the  judgment  of  a  court 
of  special  jurisdiction,  it  was  necessary  at  common  law  to 
allege  that  the  court  had  jurisdiction  of  the  subject  matter 
and  of  the  defendant's  person.  The  Code  has  changed  this 
rule.  Instead  of  stating  the  facts  which  conferred  jurisdic- 
tion, it  is  now  only  necessary  to  say  that  the  judgment  was 
duly  given  or  made.    This  is  equivalent  to  an  averment  that 


Digitized  by  VjOOQ IC 


MAY  TERM,  1884.  233 

Turner  v.  Harrison. 

the  ooart  had  jurisdiotion  and  that  the  judgment  was  in  all 
respects  lawfully  and  regularly  obtained.  OansVa  Dig.  Sec. 
4603;  Hwni  v.  Butcher^  18  How.  Pr.  R.  638. 

The  present  complaint  contorms  neither  to  the  old  system 
of  pleading,  nor  to  the  Code.  It  does  not  allege  the  service 
of  process  upon  the  defendant  or  his  appearance  before  the 
Justice;  nor  that  the  judgment  was  duly  given  or  made. 

Reversed  with  directions  to  overrule  the  demurrer  to  the 
defendant's  plea  setting  up  a  want  of  jurisdiction  of  his  per- 
son, and  to  give  both  parties  leave  to  reform  their  pleadings. 


Turner  v.  Harrison 


1.  Justice  OF  THB  P&ACB  :  Transcript  to  Circuit  CourL     Certification 

of. 
The  transcript  ofa  Justice  of  the  Peace  containing  the  entries  of 
each  day's  proceedings,  over  his  official  signaturci  and  ending 
with  the  following  memorandum,  '^Transcript  to  Circuit  Court, 
Bradley  Co.,  Ark.,  B.  M.  Tussel  J.  P.''  is  sufficient  to  support  an 
appeal  to  the  Circuit  Court 

2.  Samb  ;   Verdict  of  jury  ^  when  a  judgment.    Affeal  from. 

The  verdict  of  a  Jury  In  a  trial  before  a  Justice  of  the  Peace  is,  it- 
self, in  legal  eftect,  a  Judgment,  (when  no  formal  Judgment  has 
bean  entered  by  the  Justice,)  from  which  an  appeal  may  be 
taken  to  the  Circuit  Court. 


APPEAL  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

W,  F,  SUmons  for  appellant. 
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The  Justice  failed  to  properly  authenticate  his  transcript. 
OanWs  Dig.  5e(?'5.3825-3828  ;  2  Eiig.,  203 ;  16  Ark.,  485  ;  19 
Ark.,  647. 

There  was  no  judgment  rendered  in  the  Justice's  Court, 
hence  there  could  be  no  appeal. 

The  judgment  in  the  Circuit  Court  was  co'ram  non  judlce 
and  void. 

McCain  &  Crawford  for  appellee. 

The  certificate  of  the  Justice  to  the  transcript,  though  in- 
formal, was  good  enough  in  the  absence  of  special  objections 
in  the  court  below.  The  cases  cited  by  appellants  counsel 
were  cases  of  judgment  by  default.  See  the  later  cases,  31 
Ark.,  489;  33  J6.,  745  and  42  lb.,  563. 

Where  the  record  shows  a  verdict,  that  shows  a  final  dis- 
position of  the  cause.  The  entry  of  the  judgment  is  mere 
clerical  work.    See  See's.  3827-8  GanWs  Dig. 

Smith,  J.  This  cause  originated  before  a  Justice  of  the 
Peace  and  the  sole  question  is  whether  the  Circuit  Court  had 
any  jurisdiction  to  try  it  on  appeal  from  his  judgment.  It 
was  an  action  upon  an  account  for  $50 ; '  the  defendant  was 
duly  summonsed ;  the  parties  appeared  on  the  day  of  trial 
and  the  case  was  tried  before  a  jury,  who  found  a  verdict  for 
the  defendant.  But  no  judgment  was  entered  by  the  Justice 
upon  this  verdict.  The  plaintiff  prayed  an  appeal  to  the  Cir- 
cuit Court,  which  was  granted  and  he  filed  the  affidavit  for 
appeal  prescribed  by  the  statute.  The  papers,  process  and 
docket  entries,  showing  the  foregoing  facts,  were  sent  up  to 
the  Circuit  Court.  There  the  parties  again  appeared  and 
without  any  objection  to  the  regularity  or  validity  of  the 
proceedings,  the  case  was  tried  anew  and  the  plaintiff  ob- 
tained a  verdict  and  judgment  for  $30. 
TKouj^Pr.  I^  ^s  "^w  insisted  that  this  judgment  was  void  for  two 
to  "^clroiSt  reasons :     1 .    The  transcript  of  the  Justice  was  not  aathenti- 

Court:  * 

Certiflcft- 
(ionoC* 
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cated  by  his  certificate  that  it  contained  a  copy  of  all  the  en- 
tries made  in  his  docket  relating  to  the  case ;  and  2.  No 
judgment  was  rendered  by  the  justice. 

The  statutory  provisions  bearing  on  these  points  are  as 
follows  : 

Gantt's  Dig.  Sec.  3825.—*'  On  or  before  the  first  day  of 
the  Circuit  Court  next  after  the  appeal  shall  have  been  al- 
lowed, the  Justice  shall  file  in  the  office  of  the  clerk  of  such 
court  a  transcript  of  all  the  entries  made  in  his  docket  re- 
lating to  the  cause,  together  with  all  process  and  all  papers 
relating  to  such  suit. 

Sec,  3826. — "  Upon  the  return  of  the  Justice  being  filed 
iQ  the  clerk's  office,  the  court  shall  be  in  possession  of  the 
cause,  and  shall  proceed  to  hear,  try  and  determine  the  same 
anew,  on  its  merits,  without  any  regard  to  any  error,  defect 
or  other  imperfection  in  the  proceedings  of  the  Justice." 

Sec.  3827. — "  No  appeal  from  a  Justice  of  the  Peace  to 
the  Circuit  Court  shall  be  dismissed  or  stricken  from  the 
docket  when  any  specific  sum  shall  be  found  by  said  Justice : 
first,  because  the  Justice  has  not  rendered  a  formal  judgment 
upon  his  record  or  docket;  second,  because  he  has  not  enter- 
ed upon  his  docket  that  an  appeal  was  prayed  for  and  grant- 
ed. But  if  all  the  requisites,  as  they  are  required  in  this  act 
.for  taking  appeals,  be  substantially  complied  with,  the 
cause  shall  be  deemed  to  be  in  court  and  be  subject  to  be  tried 
anew  upon  its  merits." 

Sec.  3828. — "  In  all  cases  of  appeal  from  Justices  of  the 
Peace  for  trial  de  novo,  the  Justice  before  whom  the  cause 
was  tried  may  be  required,  whether  in  or  out  of  office,  to  ap- 
pear before  such  court  upon  the  motion  of  either  party,  and 
amend  any  defect  or  om mission,  either  in  form  or  in  sub- 
BtaDce,  according  to  the  right  and  truth  of  the  case,  in  the 
proceeding  had  before  him,  not  the  fault  or  omission  of 
either  of  the  parties,  so  that  no  such  appeal  shall  be  dismissed 
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for  want  of  jurisdiction  because  of  the  fault  or  neglect  of  the 
Justice  to  mark  any  paper  filed,  for  any  defect  in  the  affi- 
davit or  obligation  for  the  appeal,  or  order  granting  the  ap- 
peal or  any  defective  entry  made,  or  informal  judgment  ren- 
dered by  him.^' 

In  this  case  the  Justice  sets  out  the  entries  of  each  day's 
proceedings  over  his  official  signature  and  at  the  end  of  them 
is  this  memorandum :  ^'  Transcript  to  Circuit  Court,  Bradley 
Co.,  Ark.  B.  M.  Tussel  J.  P.'^ 

In  WatU  V.  Hill,  7  Ark,  203,  it  was  said  that  the  statute 
contemplates  such  a  filing  as  will  give  credence  to  the  tran- 
script; and  that  without  a  certificate  that  the  transcript  con- 
tains all  the  entries,  or  some  other  form  of  authentication, 
the  Circuit  Court  can  not  judicially  know  of  the  appeal. 
In  that  case  the  paper  that  purported  to  be  a  transcript  of 
the  proceedings  had  before  the  Justice  was  authenticated 
neither  by  his  certificate  nor  official  signature.  And  more- 
over the  judgment  of  theCircuit  Court  was  by  default 

Baker  v.  Calvert,  16  Ark.,  485  was  also  a  case  of  defiaiult, 
and  nothing  had  been  seat  up  except  a  copy  of  the  judgment 
and  the  note  sued  on.  Of  course  this  would  not  do  as  there 
was  nothing  to  show  that  the  defendant  had  been  summoned 
or  had  appeared,  or  that  there  had  been  a  trial,  or  any  ap- 
peal sought  to  be  taken. 
«.  8am  :  Iq  regard  to  the  second  point — that  no  judgment  was 
^^^hm  .rei^dered  by  the  Justice — it  was  ruled,  in  Adams  v.  Thomp- 
jadgment.  ^n,  12  ^r*., 670,  that  until  the  rendition  of  judgment,  no 
appeal  lies  to  the  Circuit  Court,  That  case  arose  in  this 
way;  the  jury  in  the  Justice's  court  returned  a  verdict  on  the 
6th  of  August,  1848,  but  no  judgment  was  entered  up  nntil 
November  5th  1849,  when  in  obedience  to  an  order  of  the 
Circuit  Court,  the  Justice's  successor  entered  up  a  judgment 
as  of  the  date  of  August  5th,  1848.  An  appeal  was  taken 
November  17, 1849|  and  in  the  Circuit  Court  the  oaoae  was 
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regularly  tried,  no  exception  being  taken  to  the  proceedings 
touching  the  appeal.  And  it  was  held  the  Circuit  Court  had 
rightful  jurisdiction. 

In  Lyneh  v.  KeUy,  41  Cal,  232,  it  was  adjudged  that  the 
failure  of  the  Justice  to  enter  a  judgment  in  his  docket  upon 
the  verdict  of  a  jury  which  found  a  sum  certain  for  the 
plaintiff  was  a  mere  irregularity  which  did  not  avoid  a  sub- 
sequent execution  and  sale  of  land  thereunder. 

lo  Feltanv.  MuHiner,  2  Johns.,  181,  a  plea  of  former  judg- 
ment in  favor  of  the  defendant  was  held  to  be  supported  by 
proof  of  a  verdict  in  his  favor,  upon  which  the  Justice  ought 
to  have  rendered  judgment,  but  had  omitted  to  do  so.  The 
Court  saidf:  "  We  are  to  overlook  matters  of  form,  and  to  re- 
gard proceedings  before*  Justices  of  the  Peace  according  to 
the  merits  *  *  *  The  Justice  was  bound  to  render  a  judg- 
ment according  to  the  finding.  He  had  no  descretion.^^  See 
also  Yoimg  v.  Overaeker,  2  Johns. ,  191,  for  same  principle; 
Hess  V.  BeckmaUf  11  Johns.,  457  and  Fish  v.  Emmersonj  44 
N.  r.,  376. 

In  Gains  v.  Beits,  2  D'ougl  (Mich.),  98,  it  is  said :  "  The 
verdict  is,  itself,  the  judgment  of  the  law  in  the  case,  and  the 
Justice  is  simply  required  to  make  the  entry  on  his  docket. 
If  he  neglects  to  do  so,  still  the  verdict  must  be  considered 
the  final  determination  of  the  cause.^^    And  this  case  was 
jbliowed  in  Orrval  v.  Pero,  7  Mich.,  315.     In  this  state,  after 
a  cause  is  tried  by  jury,  a  Justice  of  the  Peace  has  no  power 
to  arrest  the  judgment,  or  to  grant  a  new  trial,  but  it  is  his 
imperative  duty  to  enter  judgment  upon  his  docket  forth- 
^^ith.     GanWs  Dig.  Seo's.,  3762-3.     A,nd  as  this  entry  is  a 
mere  clerical  duty,  he  or  his  successor  in  office  may  be  re- 
quired at  any  time  to  perform  it.     Or  if  no  steps  be  taken  to 
ca  re  the  omission,  the  verdict  may  be  considered  in  legal 
effeot  a  judgment. 

Justices  of  the  Peace  are  not  required  to  be  learned  in  the 
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law.  In  point  of  fact  they  are,  as  a  class,  without  previous 
legal  training  and  frequently  have  had  but  a  limited  educa- 
tion. 

**To  insist  upon  their  keeping  their  records  with  that  ac- 
curacy and  formality  required  in  courts  of  record  would  end 
in  the  complete  overthrow  of  most  of  their  proceedings." 
Freeman  on  Judgments,  Sec's,^  53  etaeq. 

If  a  motion  had  been  made  in  the  Circuit  Court  to  dismiss 
the  appeal,  the  statutes  above  quoted  would  have  required 
that  it  should  be  denied.  The  Circuit  Court  was  in  posses- 
8i(»n  of  the  cause  to  try  it  anew  upon  its  merits  without  re- 
gard to  any  error,  defect  or  other  imperfection  in  the  pro- 
ceedings of  the  Jut-tice.  And  it  was  expressly  prohibited 
from  dismissing  the  appeal  becaui^e  the  Justice  had  neglected 
to  render  a  formal  judgment,  or  on  account  of  any  defec- 
tive entry. 

Affirmed. 


Calhoun  v.  Adams 

1.  Revivor  OF  Judgment  ;  Z>tf/ir«5^ /(?. 

Errors  or  irregularities  in  obtaining  a  judgment  can  not  be  set  up 
by  demurrer  or  plea  to  asare  facias  to  revive  it. 

2.  Same:  Petition  to  revive 

A  petition  to  revive  a  judgment  is  unnecessary;  Tbe^c/rc  facia%  is 
botb  a  declaration  and  a  summons,  and  may  be  issued  for  tbe 
assignee  of  tbe  judgment,  but  it  must  run  in  tbe  names  of  all  tbe 
plaintiff  in  the  judgment  against  all  tbe  defendants,  when  all 
are  living;  and  if  it  does  not,  yet  if  it  is  so  certain  in  description 
tbat  tbe  defendant  must  know  what  judgment  was  intended, 
and  the  revivor  is  in  fact  made  in  the  names  of  tbe  parties  in 
the  judgment,  this  court  will,  on  appeal,  consider  that  tbe  writ 
was  properly  amended  below. 
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APPEAL  from  Chicot  Circuit  Court. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

D.  H.  Reynolds  for  appellant 

The  assignment  of  the  judgment  did  not  confer  upon 
Adams  the  right  to  sue  in  his  own  name.  Judgments  are 
not  included  in  our  statute  of  assignments,  and  in  regard  to 
their  assignable  qualities  they  are  mere  choses  in  action. 
U  Ark.,  744,  748;  23  ArL,  171. 

While  Adams  had  an  equitable  interest  or  claim  to  the 
judgment  and  the  right  to  use  the  names  of  the  firm,  or  pos- 
sibly to  sue  in  equity  in  his  own  name,  still,  when  he  seeks  a 
remedy  he  must  conform  to  the  practice,  whether  it  be  by 
suit  at  law  or  in  equity.  35  Ark.,  583;  37  Ark.,  185-7. 
The  suit  should  have  been  in  the  name  of  the  original  plaint- 
iffs. 

-B.  C.  Broion  for  appellee. 

The  second  ground  of  demurrer  needs  no  notice.  The 
matter  stated  could  not  be  raised  by  demurrer  and  would 
have  been  bad  if  pleaded.     9  Ark.,  176. 

It  18  argued  here  that  there  were  not  sufficient  parties. 
Even  if  this  contention  is  right  the  objection  was  waived. 
This  was  made  by  the  Code  a  specific  ground  of  demurrer. 
Ganlfa  Dig.  8e(f8.  4564,  4567. 

If  the  demurrer  had  been  sustained  the  only  effect  would 
have  been  to  require  an  amendment.  This  being  the  law,  it 
was  the  duty  of  the  court  ''in  furtherance  of  justit^e''  to 
amend  the  pleadings  in  this  formal  matter.  This  court  may 
well  conform  the  pleadings  to  the  facts  admitted  by  the  de- 
murrer GanWs  Dig.  Sec.  4616,  and  treat  them  assoamended. 

The  judgment  was  revived  in  the  name  of  the  original 
plaiutifik.    Justice  has  been  done,  no  one  injured. 
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A  revivor  gives  no  new  right.  It  merely  removes  an  ob- 
stacle to  the  enforcement  of  a  right  already  adjudicated. 
The  assignment  of  a  judgment,  gives  a  partj  the  right  to 
control  it,  and  having  the  right  to  control  it,  he  has  the  right 
to  revive  it.  11  J.rft.,  743,  748.  The  objection  is  too  tech- 
nical, especially  when  made  here  for  the  first  time. 

.  Smith,  J.  In  1872  the  firm  of  Adams,  Cockburn  and 
Picton  recovered  a  judgment  in  the  Chicot  Circuit  Court 
against  John  C.  Calhoun  for  J6,444.62.  In  1882  Adams, 
one  of  the  plaintiff  firm,  fi.led  his  petition  in  the  same 
Court,  suggesting  that  said  judgment,  which  was  alleged 
to  be  wholly  unsatisfied,  had  been  assigned  to  him  and 
praying  for  a  revivor  to  the  end  that  he  might  have  ex- 
ecution thereof.  A  scire  facias  was  issued,  which  correctly 
described  the  judgment,  recited  the  averments  of  the  pe- 
tition and  required  the  defendant  to  show  cause  against 
the  revivor.  The  defendant  appeared  and  demurred  to 
the  petition  and  scire  facias  because  1,  They  do  not  state 
sufficient  tacts;  2,  The  judgment  had  been  irregularly 
and  illegally  obtained.  The  demurrer  was  overruled  and 
the  defendant  declining  to  plead  further,  the  judgment 
was  revived,  not  in  the  name  of  Adams  individually,  but 
as  it  was  originally  entered. 

1.  RxviTOR     The  second  cause  of  demurrer  needs  no  notice.    The 

OF    Judo- 

*'*Jfj^J^  ^  matter  stated  could  not  be  raised  by  demurrer  and  would 
•^•^«-        have  been  bad  if  pleaded.    No  errors  or  irregularites  are 
perceived  in  the  original  judgment ;  but  if  there  had  been 
such,  they  could  not  be  taken  advantage  of  in  thia  pro- 
ceeding.   Anthony  v.  Humphries,  9  Arh,y  176. 

2.  Same  :  The  petition  of  Adams  was  unnecessary.  The  writ  of 
to  "rewi^B  scire  facias  performs  the  double  function  of  a  declaration 
ry.  and  a  summons.     Trapnall  v.  Terry,  27  Ark.,*IO.    So  far  as 

the  right  to  revive  was  concerned,  it  was  wholly  imma- 
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terial  whether  Adams  was  sole  owner  of  the  judg- 
ment, or  whether  the  ownership  continued  as  at  the  time 
of  its  rendition.  The  petition,  therefore,  which  was  de- 
signed to  advise  the  court  of  the  change  of  ownership, 
may  be  disregarded. 

The  writ  is  undoubtedly  framed  upon  the  notion  that 
Adams,  having  become  the  real  party  in  interest,  may 
maintain  proceedings  to  revive  the  judgment.  Now  a 
mre  faeiaSy  being  a  judicial  writ,  ought  to  pursue  the  na- 
ture of  the  judgment.  It  should  run  in  the  names  of  all 
the  plaintiffs  in  the  action  against  all  the  defendants, 
where  all  the  parties  are  in  existence.  It  is  not  the  in- 
stitution of  a  new  suit,  but  the  continuation  of  the  old 
one.  And  the  object  is,  not  to  procure  a  new  judgment 
for  the  debt,  but  execution  of  the  judgment  that  has  al- 
ready been  obtained.  Oreer  v.  State  Bankj  10  Ark.y  455; 
Bolinger  v.  Fowler j  14  Id.,  27 ;  Brearly  v.  Peay,  23  Id.y  172  ; 
Austin  V.  Reynolds,  13  Tex.,  544 ;  Carson  v.  Moore,  23  Id. 
450. 

\:et  inasmtich  as  the  judgment  of  revivor  was  correct 
and  as  the  recitals  in  the  scire  facias  point  to  the  judg^ 
ment  sought  to  be  revived  with  such  certainty  that  it  is 
impossible  for  the  defendant  to  have  been  mis-led  to  his 
prejudice,  the  formal  amendment  of  the  writ  so  as  to 
make  the  proceedings  harmonize  and  the  whole  record 
consistent  with  itself,  must  be  considered  as  having  been 
made  below.  For  this  abundant  authority  maybe  found 
in  our  statutes  and  decisions.  GantPs  Dig.  Sec^s.,  4611-12, 
4616-17,  4619,  4699;  ^n^Aony  v.  Humphries,  9  Ark,  183; 
Same  Case,  11  Id.,  663;  King  v.  CaldweU,  26  Id.,  405. 

Affirmed. 


16 43 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME   COURT 


OF  THE 


STATE   OF  ARKANSAS. 

AT  THE 

2srov:B:M:BEi^  otei^im:,  1884. 


Moore  Adm'r.  T.  M,  Jacks  v.  Turnbr,  sh'fp.,  ac. 

1.  Taxes:  J^uas^ing"  assessment:   iVani  of  oat^  of  Assessor, 

The  fEdlure  of  the  tax  assessor  to  take  the  oath  of  office  required 
by  law  is  no  ground  for  quashing  the  assessment  on  certiorari. 
His  official  character  cannot  be  questioned  in  such  collateral 
proceeding.    Parker  v.  Overman^  13  How,^  137$  explained. 

2.  Sabce  :  Same :  Affidavit  to  assessment. 

The  Assessor  of  Phillips  county  attached  to  his  assessment  the  fol- 
lowing affidavit : 

"  I,  B.  W.  Greene,  assessor  etc.,  do  swear  that  I  have  made  diligent 
enquiry  to  ascertain  all  the  taxable  property  subject  to  taxation 
in  Phillips  county ;  that  so  far  as  I  have  been  able  to  ascertain, 
the  same  is  correctly  set  forth  in  the  foregoing  return. ''  Held  : 
That  the  omission  to  state  in  the  affidavit,  as  required  by  law 
"that  he  had  appraised  each  tract  or  lot  of  land  at  its  true  value 
in  money,"  was  no  cause  for  quashing  the  assessment  on  certio- 
rari^ in  the  absence  of  any  showing  that  the  assessor  had  not 
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made  such  appraisement.  It  would  be  presumed,  in  the  absence 
of  any  charge  to  the  contrary,  that  the  Assessor,  in  making  the 
assessment,  had  complied  with  the  law. 

3.  Filing  Assessment;    Date  of  filing.    Presumption. 

When  there  is  nothing  to  show  the  date  of  filing  an  assessment 
list,  with  the  County  Clerk  it  will  be  presumed  to  have  been  filed 
on  the  day  of  the  date  of  the  assessor's  affidavit  attached  to  it. 

4.  Same  :  Same :  Failure  of  Assessor  to  examine  lands. 

The  feiilure  of  the  Assessor  to  personally  view  lands  to  ascertain 
their  value  is  no  cause  to  quash  the  assessment  on  certiorari. 

5.  Taxes  :  Filing-  assessment.     Time  not  essential. 

The  filing  of  the  assessment  list  with  the  County  Clerk  by  the  3rd 
Monday  in  September,  as  required  by  section  6.  of  the  revenue 
act  of  1873,  was  not  essential  to  the  validity  of  the  assessment  or 
the  levy  of  taxes  at  the  succeeding  term  of  the  County  Court. 

rt.  Practice  ;  Certiorari  not  converted  by  the  court  into  bill  for  in* 
function. 
Proceedings  by  certiorari  bxq  of  a  special  nature,  having  an  appro- 
priate practice,  which  was  not  destroyed  by  the  Legislature 
abolishing  forms  of  action ;  and  they  may  not  be  converted  by 
the  court  of  its  own  motion  into  proceediags  for  injunction  and 
transferred  to  the  equity  docket.  This  can  be  done  only  by  the 
parties  upon  moulding  their  pleadings  for  equitable  relief. 


APPEAL  from  Phillips  Circuit  Court. 
Hon.  M.  T.  Sanders  Circuit  Judge. 

Tappan  &  Homor  for  appellant. 

The  County  Court  had  no  jurisdiction  to  levy  the  taxes 
because  no  legal  assessment  of  lands  had  been  made  by  the 
assessor^  for: 

1.  lie  did  not  file  in  the  clerk's  office  his  official  oath 
required  by  law.  Sec,  20,  Art.  19,  Const  In  addition  to 
this  he  is  required  to  take  the  oath  prescribed  by  Acts  1875, 
Sec.  6  p.  223. 
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2.  He  did  not  view  each  particular  tract  of  land  before 
valaiug  same.     QanWa  Dig,  Sec.  6117. 

3.  He  did  not  return  and  file  the  assessment  list  of  real 
property  on  or  before  the  3rd  Monday  in  September. 
Gantfs  Digest,  Sec.  5116. 

4.  He  did  not  append  to  his  return  the  affidavit  required 
by  law.    Acts  1775,  Sec.  6  p.  223, 

When  the  Legislature  prescribes  certain  formalities  in  the 
assessment  of  property,  they  must  be  complied  with.  They 
are  not  useless,  but  are  intended  for  the  protection  of  the 
citixen  from  improper  and  unjust  exactions,  and  enforcing 
the  equal  burdens  of  taxation.  Time  is  essential  to  the 
performance  of  all  these  acts. 

Certiorari  is  a  direct  proceeding  to  set  aside  the  assess- 
ment and  levy  which  are  a  judgment,  and  to  stay  execution 
for  errors  affiscting  the  jurisdiction  of  the  court,  and  is  the 
proper  remedy  to  reach  an  illegal  levy.  34  Ark.,  419  ;  27 
*ld.,  675. 

The  assessment  and  levy  is  in  the  nature  of  a  judgment, 
and  when  delivered  to  the  collector  with  a  warrant  of  collec- 
tion is  a  process  in  the  nature  of  an  execution.  19  Ark.j 
602 ;  21  Id.,  578.  A  valid  assessment  is  necessary  to  give 
the  County  Court  jurisdiction ;  if  there  be  none,  there  is  no 
charge  upon  lands.  21  Ark.,  578;  Hilliard  on  Taxation, 
291.  There  can  be  no  legal  assessment  in  any  other  mode 
than  such  as  is  expressly  provided  for  that  purpose  by 
statute.  1  Bush.  259.  The  law  must  be  followed  to  give 
the  County  Court  jurisdiction.  Hilliard  on  Taxation,  308 ; 
7  N.  Y.,  517. 

17.  M^  &  G.  B.  Rose  for  appellees. 

1.  Whether  the  assessor  took  the  oath  or  not,  he  was  as^ 
sessor  de  facto,  and  as  such  his  acts  are  valid.  22  Ark., 
M9j  24  Id.,  474;  28  Id.,  612;  Burroughs  on  Taxation,  p, 
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200;  14  Iowa,  585;  10  Ohio,  278;  4  Pet.,  349;  Coohy  on 
Taxation,  p.  191 ;  Blackwell  on  Tax  Titles,  p.  98 ;  7  N.  H., 
113/17  J6.,  420;2  Greerd.,2\i;  2Aikm,Uh;  16  Joirc; 
509 ;  36  Mss,,  693. 

2.  The  affidavit  to  the  return  is  a  substantial  compliance 
with  the  law.  It  contained  the  one  essential  allegation  that 
the  assessment  was  correct.  The  others  are  immaterial. 
Revenue  laws  are  now  construed  liberally,  they  are  remedial 
in  their  character.  10  Wall.,  406;  Sedgwick  on  Construction, 
2d  Ed.,  p,  288.  The  tax  levy  of  an  entire  county  should 
never  be  quashed  for  a  mere  technicality  or  irregularity. 
Sec.  35  N.  F.,  462;  48  Id.,  93;  6  Pick,  496 ;  39  Col.,  611 ; 
21  Me.,  472;  7  Kan.,  210 ;  9  Id.,  296 ;  8  Id.,  561 ;  14  Wis., 
618;  11  Id.,  496;  17  Id.,  284;  22  lU.  36.  The  writ  of 
certiorari  will  never  lie  to  quash  a  tax  levy  on  account  of 
mere  irregularity.  Oooley  on  Taxation,  p.  533  ;  104  Mass., 
462;  48  5ar6.,  173. 

The  act  of  Dec.  15, 1875  {Acts  1875,  p.  178.)  gives  a  per- 
son  aggrieved  by  an  assessment  a  remedy  by  appeal ;  where 
an  appeal  lies  there  is  no  remedy  by  certiorari.  18  Ark., 
380.  Certiorari  is  not  a  writ  of  right,  but  is  only  granted  in 
the  discretion  of  the  court  to  correct  some  grievance.  Id.; 
Cooley  on  Tax,  p.  530. 

3.  The  fact  the  assessor  did  not  view  the  lands  does  not 
appear  from  the  record,  and  in  this  proceeding  nothing  can 
be  considered  which  does  not  appear  from  the  face  of  the 
record.  18  Ark.,  449/  21  Id.,  476;  30  Id.,  441.  But  if  so, 
and  plaintiff  sustained  injury  he  should  have  appealed. 

4.  Provisions  as  to  time  are  usually  held  directory  merely, 
unless  the  act  specially  provides  that  the  act  cannot  be  valid- 
ly done  after  the  time  named.  22  Ala.,  126;  28  Iowa,  677  ; 
21  Pick.,  76;  8  Met.,1%1;  2Denie,  160;  20  Barb.,  167;  17 
Ohio  St.,  608/  5  Lans.,  16 ;  30  Iowa,  855 ;  34  Md.,  569, 
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Eakin,  J.  At  the  May  Term,  1883,  of  the  Phillips  Cir- 
cuit Court,  Thos,  M.  Jacks  filed  a  petition  for  a  writ  of  cer- 
tiorari, against  Turner  as  collector,  and  Jarmon  as  clerk  of 
the  County  Court,  showing  that  he  was  the  owner  of  a  large 
amount  of  real  estate  in  the  county,  a  list  of  which  was  ex- 
hibited as  a  part  of  the  petition,  with  the  valuation  and  total 
tax  of  each  tract  ot  lot  extended  in  separate  columns,  ior  the 
years  1881  and  1882.  It  is  without  authentication  or  file 
mark. 

Further,  that  at  the  October  Terms  for  the  years  1881  and 
1882,  at  the  times  fixed  by  law,  for  the  purpose,  the  County 
Court  levied  taxes  on  said  lands,  without  any  jurisdiction  or 
power.  That  they  were  not  legally  chargeable  with  taxes 
for  those  years,  because  no  legal  or  valid  assessment  of  the 
same  had  been  made  by  the  assessor,  or  filed  in  the  clerk's 
office  within  the  time  required  by  law.  That  the  pretended 
assessor  had  not  taken  the  oath  of  office,  required  by  law ; 
that  he  had  not  appended  to  his  assessment  list  the  proper 
legal  affidavit ;  and  that  in  making  the  pretended  assessment 
he  had  not  viewed  the  lands  to  ascertain  their  value.  He 
filed  with,  and  as  part  of,  his  petition  certified  orders  of  the 
County  Court,  levying  the  taxes,  and  also  a  certified  tran- 
script of  the  affidavit  made  by  the  assessor,  to  the  assessment 
list  which  he  filed  in  1880.  This  affidavit  is  dated  Oct.  8th, 
1880,  and  runs  as  follows : 

"  I,  Barton  W.  Green,  assessor,  &c.,  being  duly  sworn, 
'^  make  oath  that  I  have  made  diligent  effort  to  ascertain  all 
•'*  the  taxable  property  being,  or  subject  to,  taxation  in  the 
"  County  of  Phillips ;  that,  so  far  as  I  have  been  able  to  as- 
"  certain  the  same,  it  is  correctly  set  forth  in  the  foregoing 
"  return.'' 

The  official  oaths  of  the  assessor  for  any  of  the  years 
before,  and  up  to  1882,  could  not  be  found  on  file  in 
the  office,    The  petitioner  obigrged  that  said  ooUeotor  was 
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then  attempting  to  enforce  the  payment  of  the  taxes  so  ille- 
gallj  levied,  and  would  retam  the  lands  delinquent.  He 
prayed  for  a  writ  of  certiorari  to  the  clerk  of  the  County 
Court,  to  bring  up  a  transcript  of  said  orders,  levying  taxes, 
and  of  the  assessor's  oath,  and  his  affidavit  to  the  return  of 
the  real  estate  assessment  of  1880  ;  and,  further,  that  the  col- 
lector and  clerk  be  restrained  from  further  proceedings  to 
collect  the  taxes  on  said  lands ;  and  for  all  other  proper  re- 
lief. 

The  defendants  acknowledged  service,  and  waived  notice, 
but  filed  no  demurrer,  response,  or  other  pleading. 

The  Circutt  Court  denied  the  writ  and  dismissed  the  peti- 
tion. Jacks  appealed^  and,  having  died  since,  the  cause  has 
been  revived  in  the  name  of  his  administrator. 

The  counsel  for  appellant  rely  upon  four  points  which  will 
be  considered  separately. 

^QuMhiJg     First :     That  the  assessor  had  never  taken  an  official  oath, 

-^yjfjj'^^and  was  not  authorized  to  act  as  such. 

>r.  If  it  were  conceded  that  the  presumption  should  pre- 

vail, that  he  had  not  taken  an  official  oath,  because  none 
could  be  found  by  the  clerk  on  diligent  search,  the  point 
would  still  be  not  tenable.  His  official  character  in  this 
proceeding  is  attacked  collaterally.  It  is  conceded  by  fair 
implication  in  the  petition  that  he  was  acting  as  assessor 
and  was  recognized  as  such.  Every  consideration  of  pub- 
lic policy,  upon  whicb  the  rule  of  law  is  grounded  that 
the  character  of  officers  de  facto  shall  not  be  questioned 
in  collateral  proceedings,  applies  with  equal,  if  not  greater 
force,  to  the  officers  engaged  in  the  collection  of  the  rev- 
enue. It  is  essential  to  the  well-being  of  the  whole  com- 
munity that  collections  should  be  made  promptly  to  meet 
the  exigencies  of  the  government.  Endless  embarrassment 
in  the  administration  of  the  laws,  and  in  maintaining  the 
public  credit,  might  occur,  if  each  and  every    taz«payer 
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on  the  eve  of  the  collections  might  impede  them  hy  ques- 
tioning the  official  character  of  some  one  concerned  in  the 
chain  of  legal  formalities,  through  which  taxes  are  exacted. 
There  is  no  ground  for  the  distinction,  and^so  far  as  we  are 
advised,  no  adjudication  sustaining  it,  save  the  case  of  Par»  parker 
keretalv.  Overman  decided  by  the  Supreme  Court  of  the  Ts  How,  ex- 
TJnited  States,  on  appeal  from  the  Circuit  Court  of  Arkansas 
(13  Howard  137).  That  case,  although  it  has  never  given 
satisfaction  in  this  State,  is  distinguishable  from  this  in  sev- 
eral important  particulars,  which  may  have  affbrded  &:round 
for  taking  it  out  of  the  general  rule.  Under  the  Constitu- 
tion of  1836,  then  in  force,  there  was  no  such  officer  as  an 
assessor.  It  was  provided  by  statute  that  the  sheriff  should 
be  such  ex  officio,  and  it  was  required  of  him  that  he  should, 
each  year,  file  a  certain  affidavit,  before  a  certain  day,  for  the 
&ithful  and  impartial  performance  of  the  duties  specially  per-  * 

taining  to  assessments.  Upon  his  neglect  to  do  this  within  the 
time  prescribed  by  statute  it  was  provided  that  his  office  should 
be  deemed  vacant,  without  further  action  on  the  part  of  any 
court  or  person.  {Digest  by  English  in  1848,  p.  871).  The 
case  of  Parker  et  ah  v.  Overman  {Supra)  seems  from  a  state- 
ment by  Mr.  Justice  Grier,  delivering  the  opinion,  to  have 
originated  in  a  State  court  here,  in  Chancery,  by  proceedings 
on  the  part  of  Overman  to  confirm  a  tax  title,  which  was  re- 
sisted by  Parker  et  als,  residents  of  another  State,  and  re- 
moved to  the  Federal  Court.  There  Overman  was  success- 
fal.  Upon  appeal  to  the  U.  S.  Supreme  Court,  it  was  held 
that  in  such  a  proceeding,  expressly  provided  to  give  every 
one  interested,  an  opportunity  to  contest  the  legality  and 
regularity  of  every  step  in  the  proceedings,  it  might  be  shown 
that  the  preliminary  affidavit  was  not  filed  in  time.  This  is 
regarding  the  affidavit  not  as  an  oath  of  office,  but  as  a  pre- 
liminary step  to  the  assessment  proceedings — a  part,  as  it 
were,  of  the  legal  machinery  by  which  the  revenue  was  to 
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be  collected,  or  the  citizen  deprived  of  his  property;  and  this 
is  certainly  the  correct  view  of  the  case  as  our  law  then  stood. 
Oaths  of  office  are  taken  once  for  all,  during  the  term.  This 
affidavit  was  taken  each  year  by  the  sheriff,  in  the  inception 
of  his  dutieb  regarding  assessment  for  that  year,  and  with 
reference  to  those  duties. 

Now,  under  the  Constitution  of  1874,  Assessors  are  dis- 
tinct officers,  not  ex-officio^  but  by  right  of  their  election  and 
commissions  as  such.  They  stand  upon  the  same  ground 
with  other  county  officers  taking  one  general  oath  of  offioe 
for  their  whole  term?§  {See  Sec,  46  of  ArL  7,  and  Sec.  20  of 
Art.  10.).  This  oath  has  no  special  connection  with  any  par- 
ticular proceeding,  as  did  the  old  oath  of  the  Sheriff  taken, 
as  preliminary  to  the  act  of  assessing.  If  he  should  fail  to 
take  it,  before  the  first  day  of  January  succeeding  his  election 
his  offioe  may  be  declared  vacant  (  See  sec.  7  of  Act  of  March 
5th  1875,  p.  224.).  But  this  presupposes  some  step  to  be 
taken  for  the  purpose,  and  if  none  be  taken  it  leaves  the  pre- 
sumption prima  facie  at  least,  that  there  had  been  an  oath  of 
office  filed. 

Unless  the  decision  in  the  case  of  Parker  et  ah.  v.  Ovet-^ 
man,  supra,  can  rest  upon  the  distinction  between  a  general 
oath  of  office,  and  a  special  oath  required  by  an  officer  each 
year  as  a  preliminary  step  in  a  special  duty,  then  I  think  it 
should  be  disregarded  as  not  well  considered. 

It  is  contrary  to  reason  and  the  current  of  authority,  all 
of  which  go  to  show  that  the  acts  of  an  officer  de  facto  are 
to  be  taken  as  valid  in  all  collateral  proceedings.  See,  spec- 
ially with  reference  to  assessors  {Bockendorf  v.  Taylor^ s  lessee, 
4  Peters  858 ;  Bay  v.  Murdoch,  36  Miss.,  693 ;  ScoU  v.  Wat^ 
kins  22  Ark.,  559.  And  also  abundant  authorities  cited  hy 
Mr.  Cooley  pp.  189  and  190  of  his  work  on  Taxation;  and 
by  Mr,  Burroughs  iu  bis  work  on  p,  200),    The  fact,  that 
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it  did  not  appear  that  the  assessor  had  ever  taken  the  oath 
of  office  afforded  no  ground  for  quashing  the  assessment. 

The  2Qd  ground  urged  by  appellant's  counsel  is  that  the 
proper  oath  was  not  filed  with  the  return  of  the  assessment^ 
The  form  prescribed  by  the  statute  is  as  follows  : 

"I Assessor,   do  solemnly  swear,  that  the   2.  Affldl^. 

foregomfi:  is  correct,  and  that  I  have  appraised  each  tract  or  "•ot. 
lot  of  land  at  its  true  value  in  money.'' 

As  will  be  seen  by  reference  to  the  affidavit  heretofore  set 
forth  as  actually  made ;  and  denuding  the  latter  of  surplus- 
age ;  time  assessor  failed  only  to  state  "  totidem  verbis ''  that  he 
had  appraised  each  lot  or  tract  in  money.  He  does  say 
that  his  returu  correctly  sets  forth  the  taxable  property  of 
the  county  so  far  as  he  has  been  able  to  ascertain  it.  The 
assessment  list  is  not  given  but  we  must  presume  that  it  was 
drawn  up  in  columns  as  required  by  law,  with  an  appraise- 
ment extended  to  each  tract  representing  its  value,  and  the 
law  required  that  value  to  be  expressed  in  money.  Wheth- 
er the  term  " correctly"  can  be  fairly  extended  to  cover  the 
whole  of  the  list,  with  all  its  columns,  showing  owners,  sec- 
tions, ranges,  townships,  acres,  value  per  acre,  as  improved 
or  unimproved,  and  total  value,  is  the  question.  To  be 
eorredy  if  the  affidavit  covers  all  these,  it  is  necessary  that 
the  valuations  should  be  in  money.  If  it  can  only  cover  the 
the  description  ot  the  lands  by  metes,  bounds  and  acres,  then 
it  is  not  in  compliance  with  the  statute.  It  is  certainly  an 
irregular  and  defective  affidavit,  in  its  best  aspect,  but  aided 
by  the  presumption  which  prevails  in  favor  of  officers,  that 
they  have  discharged  their  legal  duties,  and  in  the  absence  of 
the  slightest  proof  that  the  assessment  list  itself  was  illegally 
naade  up,  we  are  loth  to  attach  such  importance  to  the  de- 
fect, as  to  make  it  jurisdictional,  and  defeat  the  whole  tax 
levies  of  the  county,  made  under  it,  for  that  and  successive 
7ear8«    The  question  presented  is  purely  jurisdictional^  sup* 
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possing  that  an  assessment  had  been  legally  made,  in  accord- 
ance with  the  money  value  of  the  property  and  that  it  had 
been  returned  by  the  assessor  and  was  before  the  court  when 
the  orders  were  made  levying  the  taxes ;  and  that  there  was 
nothing  in  the  assessment  or  levy  intrinsically  unjust  to- 
wards the  petitioner,  as  imposing  upon  him  unfair  or  dispro- 
portioned  burdens ;  all  which  we  must  suppose  in  the  ab- 
sence of  charges  to  the  contiary,  upon  the  general  ground 
that  officera  are  presumed  to  have  done  their  duty :  then  did 
the  ommission  in  the  affidavit  so  paralyze  the  County  Court, 
that  it  had  no  power  to  proceed  and  levy  the  ta.xes? 

In  the  outset  we  may  well  say  that  to  hold  in  the  affirma- 
tive^ would  be  fatal  to  any  tolerably  accurate  estimate,  in  ad- 
vance, of  public  revenues.  Assessors  are  not  necessarily  men 
skilled  in  forms,  and  if  their  affiidavits,  made  in  good  faith, 
should  when  critically  analyzed,  be  found  defective  in  ex- 
pressing some  material  thing,  and  that  should  annul  all  lev- 
ies made  upon  them,  then  upon  each  annual  tax-gathering, 
the  County  Courts,  and  officers  would  be  so  overwhelmed 
and  be-pelted  with  certiorari  and  injunctions,  that  the  busi- 
ness of  tax  collecting  would  be  wholly  inadequate  to  the 
public  necessity.  Upon  the  other  hand  each  citizen  has  the 
right  to  claim  that  he  shall  not  be  called  upon  to  contribute 
to  the  public  revenues  except  in  accordance  with  strict  and 
uniform  laws.  "The  argumentum  ab  inconvenienti  is  well  bal- 
anced, but  the  tendency  of  the  courts  in  modern  times  seems 
to  be  more  liberal  towards  the  government,  in  which  is 
wrapped  the  common  prosperity  of  all,  than  zealous  of  the 
rights  of  individuals,  who  show  no  substantial  grievance ; 
especially  in  cases,  where  the  contest  is  not  between  A  and 
B,  for  the  ownership  of  a  particular  piece  of  property  alleged 
to  have  been  improperly  sold  for  taxes,  but  between  some 
citizen  and  the  whole  community  as  to  whether  the  collector 
has  the  right  to  colleot  any  taxes  at  all  from  anybody*    For 
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jurisdictional  questions  cut  that  deeply.  Where  the  tax  is 
not  intriusically  unjust  or  oppressive  the  great  mass  of  citi- 
zens would  prefer  to  discharge  it  by  payment.  But  if  the 
whole  levy  be  quashed  they  have  not  that  privilege. 

The  question  has  been  one  of  much  perplexity,  to  deter- 
mine the  degree  of  strictness  with  which  statutes  for  taxation 
must  be  followed.  So  much  so  that  the  Supreme  Court  of 
Wisconsin  in  the  case  of  MUls  v,  GUasouj  11  Wis.yp.  496,  re- 
marked through  Mr.  Justice  Paine,  that  **  perhaps  the  only 
method  of  solving  the  difficulty  would  be  to  hold,  that  no 
objection  which  did  not  go  to  the  very  groundwork  of  the 
tax,  so  as  to  afiect  materially  its  principle,  and  show  it  must 
necessarily  be  illegal,  ought  to  have  the  effect  of  rendering 
the  whole  tax  invalid.  But  where  the  objection  is  a  mere 
non-compliance  with  some  direction  of  the  statute,  notwith- 
standing which  the  tax  may  have  been  entirely  just  or  equal, 
it  ought  not  to  have  that  effect.  If  it  did  the  collection  of 
taxes  would  be  rendered  practically  impossible." 

That  was  an  action  to  enjoin  a  sale  of  land  for  taxes  on 
the  ground  of  an  illegal  levy  by  the  city  of  Madison.  The 
proceedings  had  been  full  of  irregularities,  and  omissions  of 
acts  required  by  statute.  The  assessors  had  not  met  for  the 
purpose  of  hearing  objections,  as  required  by  the  charter  of 
the  city — the  tax  list  had  not  been  returned  to  the  County 
Treasurer  within  the  time  required  by  law,  and  there  had 
been  other  omissions.  With  regard  to  all,  the  court  remarked 
that "  neither  of  them,  necessarily,  impeach  the  justice  of 
'Hhe  tax,  and  there  is  nothing  in  the  case  to  show  that  the 
"  complainant  was  especially  aggrieved  by  either,''  and  added, 
"  we  do  not  think  he  can  sustain  a  bill  in  equity  to  enjoin 
the  collection  of  a  tax,  legal  and  just  in  itself,  merely  on  ac- 
count of'sucb  irregularities."  Perhaps  this  case  goes  further 
in  sustaining  tax  levies  than  most  courts  are  yet  ready  to  fol- 
low, yet  it  illustrates  the  strong  pressure  of  the  necessity  to 
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do  so,  in  the  interests  of  the  public  when  the  tax  is  just  and 
is  attacked  upon  grounds  of  form  by  those  who  have  suffered 
no  especial  wrong. 

In  accord  with  these  views,  was  decided  the  ca^e  of  Parish 
V.  Oolden,  which  is  very  much  like  the  one  here  in  judgment 
upon  the  special  point  now  being  considered.  (35  N.  F., 
462.)  Assessors  of  thp  town  of  Oswegatchie,  in  their  affida- 
vit to  their  return  to  the  assessment  roll,  omitted  to  state,  as 
by  law  required,  that  they  had  excluded  such  property  as 
was  exempt  from  taxation.  This  was  certainly  a  substantial 
omission,  as  the  object  of  requiring  such  a  clause  in  the  affi** 
davit  could  have  only  been  to  protect  such  property  from 
becoming  beclouded  with  tax  claims.  It  was  held,  neverthe- 
less, that  **  the  omission  of  the  assessors  to  comply  with  an 
"  important  provision  of  the  statute,  regulating  their  duties, 
"  cannot  be  regarded  slsvl  jurisdictional  defect  without  subject- 
^'  ing  public  officers  to  unnecessary  vexation  and  embarrast- 
"  ment.'*  The  decision  was  placed  upon  a  broad  foundation. 
The  court  declined  to  use  any  nice  reasoning  to  show  that 
the  affidavit  might  be  construed  to  fulfill  the  substantial  re- 
quirements of  the  statute,  but  met  the  issue  face  to  face  on 
the  ground  that  it  did  not.  Mr.  Justice  Morgan,  speaking 
for  the  court,  says  that  '^  if  it  is  a  material  statement,  the 
'^  omission  of  it  ought  not  to  be  regarded  as  fatal  to  the  as- 
^^sessment  roll.  Its  omission  is  not  evidence  that  the 
'^assessors  have  not  performed  their  duty  in  making  the 
**  valuations."  The  decision  goes  upon  the  ground  that  the 
affidavit  is  a  simple  verification,  in  which  immaterial  omis- 
sions may  be  wholly  disregarded,  or  material  ones,  at  any 
time  supplied  by  amendment,  even  after  the  time  required 
for  the  return  of  the  roll,  or  its  delivery  to  the  supervisorp. 

The  case  of  VanRensselaer  v.  Witbech  (7  Barb.  1S3)  is 
somewhat  in  point.  That  was  an  action  against  the  collector 
and  one  of  the  supervisors  of  the  town  who  had  signed  the 
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ooUector's  warrant.  It  was  in  trespass  for  taking  property 
nader  the  warrant,  and  the  power  to  collect  the  tax  was  re- 
lied on  in  defense.  Plaintiff  insisted  that  the  assessment  roll 
was  void;  one  of  the  grounds  being  thai  the  certificate  of  the 
assessors  attached  thereto  was  not,  either  in  form  or  substance, 
as  required  hj  statute.  The  court  below  held  the  warrant  a 
sufficient  justification,  and  directed  a  non  suit.  Upon  ap« 
peal  a  new  trial  was  denied.  Mr.  Justice  Harris,  atter 
alluding  to  several  provisions  ot  the  statute  defining  the  du- 
ties of  assessors,  as  being  directory,  upon  this  point  said : 
**  So,  too,  I  think  the  certificate  required  by  the  26th  section 
of  the  statute  is  to  be  regarded.  If  the  assessors  have  per- 
formed their  duty  in  making  the  assessment  roll,  as  they  may 
be  presumed  to  have  done,  the  certificate  amounts  to  nothing 
more  than  a  solemn  declaration  on  their  part,  that  they  have 
performed  such  duty.  It  forms  no  part  of  their  adjudication 
open  which  the  action  of  the  board  of  supervisors  is  to  be 
taken.  It  is  but  the  evidence  of  what  the  assessors  have 
done,  and  therefore,  it  seems  to  me,  would  not,  even  in  a 
direct  proceeding,  bringing  in  question  the  validity  of  the 
the  assessment,  be  the  subject  of  review.  At  any  rate,  the 
entire  want  of  such  certificate,  much  less  the  omission  of  the 
•Sbessor  to  adopt  the  form  prescribed  in  the  statute  could 
not  invalidate  a  tax  charged  by  the  board  of  supervisors  upon 
the  persons  and  property  specified  in  the  assessment  roll,  if 
the  assessment  itself  were  in  all  respects  conformable  to  law.'' 
This  case  was  reversed  by  the  Court  of  Appeals,  upon  the 
ground  that  the  assessors  did  not  show  affirmatively  that  they 
bad  violated  the  law,  and  also  upon  the  ground  that  a  proper 
certificate  was  necessary  to  give  jurisdiction  {Zd  Section  517), 
yet  these  views  of  the  Supreme  Court  were  approved  in  the 
case  of  Sibley  v.  Smith  et  al,  2  Mich.,  487.  In  that  case,  it 
was  held  that  the  failure  of  the  assessors  to  sign  the  roll  was 
&tal,  although  they  did  sign  a  proper  certificate — the  statute 
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requiring  both.  The  distinction  was  taken  that  the  signature 
to  the  roll  was  necessary  to  complete  it  and  give  jurisdiction 
— was  in  fact  an  essential  part  of  it,  whilst  the  certificate  to 
be  appended  was  merely  directory,  might  be  omitted,  and 
could  not  therefore,  if  added,  supply  another  essential  requi- 
site, to-wit:  the  signature  of  the  roll. 

The  affidavit  required  by  our  statute,  is  of  the  same  nature 
as  the  certificate  in  the  two  cases  last  cited — having  precisely 
the  same  object  and  purpose.  It  would  seem  to  follow  that 
if  the  assessment  itself  were  properly  made  and  delivered  to 
the  County  Clerk  for  the  court,  which  we  may  presume  in 
the  absence  of  any  showing  to  the  contrary,  jurisdiction  to 
levy  the  tax  would  attach,  notwithstanding  a  defect  in  a 
merely  historical  affidavit  with  regard  to  the  mode  of  assess- 
ment. 

Without  protracting,  to  inconvenient  length,  the  discus- 
rion  on  this  branch  of  the  case,  we  may  cite  as  in  accord  with 
the  view  that  the  affidavit  in  the  prescribed  form  is  not  juris- 
dictional, the  cases  of  Tovmsen  v.  Wilsouy  9  Pa.  SL  270,  in 
connection  with  Sec.  5206  of  GanWs  Digest ;  Keller  v.  Sav- 
age,  20  Maine,  199  ;  Buffalo  &  State  Line  R.  R.  Co.  v.  Board 
of  Supervisors  of  Eiie  Co.,  48  N.  Y.  93,  in  which  the  court 
seems  to  recede  somewhat  from  the  final  position  taken  in 
the  case  of  VanRensselaer  v.  Wiibeck,  in  3d  Selden  {Supra)  and 
places  that  decision  on  the  ground  that  it  was  a  case  where 
no  presumption  could  be  indulged;  strongly  intimating  an 
approval  not  only  of  the  decision  of  the  Court  in  Parish  v. 
Golden,  Supra,  but  also  of  the  expressionfs  of  Mr.  Justice 
Morgan,  who  delivered  the  opinion  upon  the  broad  grounds 
above  quoted. 

Bangor  v.  Lancy,  21  Maine,  472,  is  an  authority  to  show  that 
an  assessment  list  returned  without  due  authentication,  will 
be  cured  by  a  supplemental  list  afterwards  filed,  and  duly 
authenticated,  referring  to  the  first. 
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County  Courts  and  Courts  of  Probate  within  the  range  of 
subject  matters  entrusted  to  them^  are  Courts  of  Record  with 
original  jurisdiction,  and  the  rule  applies  to  them,  as  well  as 
to  public  officers,  that  whatever  they  have  been  required  by 
law  to  do,  they  will  be  presumed  to  have  done,  and  that 
properly,  unless  the  contrary  be  shown.  It  was  the  duty  of 
the  assessor  to  make  an  assessment  and  valuation  of  lands 
at  money  value,  and  it  was  the  duty  of  the  court  to  levy 
taxes  with  that  assessment  before  it.  The  record  in  this 
case  shows  that  an  assessment  was  made  and  the  affidavit  of 
the  assessor  goes  in  aid  of  the  presumption  so  far  as  to  show  ' 
that  it  was  made  correctly,  and  no  wrong  is  shown.  In  view 
of  the  deplorable  consequences  which  would  ensue  from  hold- 
ing that  under  such  circumstances  a  whole  tax  for  a  County 
might  be  defeated,  and  supported  by  the  views  of  the  courts 
which  we  have  cited,  wq  conclude,  that  in  this  case  the  court 
did  not  fail  of  jurisdiction  to  levy  the  taxes  in  question,  by 
reason  of  the  fiiilure  of  the  assessor  to  set  forth  that  the  lands 
had  been  appraised  at  money  value.  Upon  the  petition  for 
cerHoraH  to  quash  the  levy,  we  think  the  Circuit  Court  held 
properly,  that  to  issue  it  would  be  an  unwise  exercise  of  its 
proper  discretion. 

Another  objection  to  the  assessment  is  that  it  does  not  ap-   g,  paiiare 
pear  that  the  assessor  personally  viewed  the  property  to  as- Jj  ^"SEm 
certain  its  value.     If  that  might  be  shown  by  parol  in   this  *"*^* 
proceeding,  which  certainly  cannot  be  done,  it  would   not 
avail.    That  duty  is  certainly  directory,  and  impracticable, 
literally.    No  assessor  can  undertake  to  actually  see  every  foot 
of  land  in  his  county,  and  the  statute  does  not  contemplate 
it.    It  is  only  one  of  the  modes  by  which  he  is  directed  to 
ascertain  value,  and  he  ought  to  use  it  if  necessary,  but  not 
the  only  one.     He  must  determine  the  true  value  of  each  sepa- 
rate tract "  from  actual  view,  and  from  the  best  sources  of 
information  within  his  reach."     If  a  whole  levy  could  he 
17 43 
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quashed  because  the  assessor  had  neglected  this  duty  in  some 
instances,  where  he  had  sufficient  information  to  act  without 
it,  it  would  be  monstrous. 
Filing  There  remains  another  objection  to  the  levies,  which  is  of 
a  very  grave  nature.  It  is  that  the  assessment  list  was  not 
filed  by  the  assessor  in  the  time  required  by  law. 
Date  of:  There  is  nothing  to  show  when  the  assessment  lists  of 
1880  were  actually  delivered  to  the  Clerk  of  the  County 
Court.  The  Clerk  certifies  to  a  copy  of  the  affidavit  of  the 
assessor,  as  it  appears  of  record  for  that  year  and  as  tran- 
scribed above.  It  bears  date  the  8th  of  October,  1880,  which 
was  on  Friday  preceding  the  2nd  Monday  in  the  month. 
^iJ^^^^^P'The  presumption  is  that  the  date  is  correct,  and  that  the  affi- 
davit was  attached  at  the  time  of  the  return,  and  delivered 
with  it.  We  have  none  of  the  court  proceedings  of  that 
year.  The  orders,  levying  the  taxes  complained  of,  were 
made  respectively  on  the  3d  day  of  October,  1881  and  the 
2nd  day  of  October,  1882. 

of  Fiiingw!     Section  61  of  the  Revenue  Act  of  1873  directed,  that  each 

not' osMi- assessor  should,  on  or  before  the  3d  Monday  in  September, 
tiiii* 

1876,  and  every  fourth  yrar  thereafter,  deliver  to  the  clerk 

an  assessment  list  of  real  property,  its  value,  &c.,  according 

to  a  prescribed  tabular  form,  accompanied  with  his  affidavit 

that  he  had  appraised  it  at  money  value.     The  year  1880  was 

the  second  period  for  real  estate  assessments.    Two  questions 

arise  :  1st,  Was  the  time  so  important  to  the  tax  payers  as 

to  make  its  observance  essential ;  and  if  so,  2nd,    Is  there 

room    for   the   presumption   that   it   may   have   been  done 

in  time,  and  the  affidavit  mis-dated  or  appended  afterwards. 

The  same  Act  provided  (Sec.  67)  that  the  Board  of  Super- 
visors (which  then  formed  what  is  now  the  County  Court) 
should  be  a  County  Board  for  the  equalization  of  real  prop- 
erty, to  meet  on  the  3d  Monday  in  September,  1876,  acd 
every  fourth  year  thereafter;  and  that  the  County  Clerk 
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should  then  lay  before  them  the  returns  of  the  real  property 
made  by  the  County  Assessor.  Whereupon,  it  was  made  the 
duty  of  said  supervisors  alter  having  first  taken  an  appropri- 
ate oath,  to  proceed  to  equalize  the  values  of  real  estate,  so 
that  each  tract  might  be  entered  on  the  tax-books  at  its  true 
value  in  money. 

The  object  then  of  requiring  the  assessment  list  to  be  de- 
livered to  the  clerk  on  or  before  the  3d  Monday  in  Septem- 
ber, was  obviously  that  it  might  be  there  for  the  action  of 
the  Board  of  Supervisors.  It  is  also  apparent  that  the  object 
was  not  to  give  the  citizens  any  time  for  previous  inspection, 
as  the  assessor  was  not  obliged  to  return  it  until  the  day 
when  the  supervisors  were  to  meet. 

Befor^  the  first  periodical  assessment  was  made,  in  1876, 
the  Constitution  was  changed,  the  Board  of  Supervisors 
abolished,  and  the  County  Court  established  in  each  County, 
in  its  stead  ;  and  as  a  continuation  of  the  Board.  All  laws 
were  continued  in  force  not  inconsistent  with  the  new  Con- 
stitution. 

By  Act  of  December  15th,  1875,  Sec.  67  of  the  Act  of 
1873,  which  required  the  Board  of  Supervisors  to  meet  quad- 
rennially for  equalization,  was  repealed  as  Section  5127  of 
Gantt's  Digest ;  and  it  was  made  the  duty  of  the  assessors 
themselves,  when  the  owners  should  undervalue  their  prop- 
erty, to  place  it  at  *^  a  fair  and  common  valuation ;"  provid- 
ing that  any  person  who  might  be  aggrieved  by  the  assessor's 
valuation  should,  five  days  before  the  term  of  the  County 
Court,  give  notice  to  the  assessor  that  he  would  file  his  com- 
plaint, returnable  to  the  first  term  of  he  County  Court,  after 
the  valuation.  It  was  made  the  duty  of  the  County  Court  to 
investigate  the  matter  ;  and,  if  proper,  correct  the  valuation, 
and  amend  the  assessment,  (Acts  of  1875,  p.  178).  Section 
61,  however  of  the  Act  of  1873,  requiring  the  assessment  to 
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be  delivered  to  the  clerk  on  or  before  the  Sd  Monday  in  Sep- 
tember was  not  repealed. 

By  Act  of  Feb.  5,  1875,  the  regular  terms  of  the  County 
Courts  were  to  be  held  each  year  all  over  the  State,  with 
some  exceptions,  not  here  applicable,  on  the  first  Monday  in 
October ;  and  by  Act  of  March  18,  1879,  a  full  court,  com- 
posed of  the  justices,  was  to  meet  for  the  purposes  of  levying 
taxes,  <&c.,  on  the  first  day  of  that  term.  Its  duration,  how- 
ever, was  not  limited,  for  if  a  majority  of  the  justices  should 
not  be  present  on  that  day,  the  absentees  were  to  be  sum- 
moned and  power  was  given  to  those  present  to  adjourn  from 
day  to  day. 

So  the  law  stood  in  1880.  It  must  be  presumed  that  if  any 
levies  of  taxes  were  made  at  all  that  year,  it  was  done  after 
the  assessment  book  had  been  delivered  to  the  clerk  by  the 
assessor,  and  the  assessment  completed.  The  same  object  as 
to  time,  had  been  accomplished,  which  was  contemplated  by 
the  Act  of  1873.  That  is,  the  assessment  was  brought  into 
court  as  the  basis  of  the  levies.  Meanwhile  there  had  been, 
hewever,  a  special  provision  made  for  the  protection  of  the 
land  owner  by  which,  on  giving  five  days  notice  before  the 
first  day  of  the  court  he  might  have  the  valuation  of  his  land 
corrected.  Did  the  return  of  the  assessment  after  the  begin- 
ning of  the  October  term,  when  the  notice  was  produced,  cut 
oft  from  the  tax  payer  any  material  right  ?  That  seems  to 
be  the  proper  criterion  for  determining  whether  the  time  of 
the  return  was  essential  to  its  validity. 

In  Walker  et  ah  v.  Chapman^  Gov.,  &g.  22  Ala.,  new  series 
p.  126,  a  rule  is  laid  down  which  seems  to  us  reasonable  and 
in  accord  with  all  the  authorities.  It  is  'Hhat  a  statute 
"specifying  a  time  within  which  a  public  officer  is  to  per- 
"  form  an  official  act,  regarding  the  rights  of  others,  is  direc- 
"  t.ory  merely,  as  to  the  time  within  which  the  act  is  to  be 
"done,  unless,  from  the  nature  of  the  act  to  be  done,  or  the 
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"  pbraseology  of  the  statute,  the  designation  of  the  time 
"wou)d  be  considered  a  limitation  on  the  power  of  the  oflB- 
"cer.  *.*  *  *  "  If  this  rule,"  says  the  court,  "is  cor- 
"  rect  in  its  application  to  individual  rights,  a  fortiori,  should 
"  it  prevail  in  relation  to  public  interests." 

The  phraseology  of  our  statute  does  not,  anywhere,  ex- 
press, or,  of  itself,  imply,  that  the  filing  of  the  assessment  list 
after  the  3d  Monday  in  September  shall  be  invalid.  The 
obvious  nature  of  the  Act  is  to  have  it  before  the  court  for 
inspection  when  taxes  are  levied,  unless  we  may  further  per- 
ceive that  a  failure  to  file  it  at  the  time  prescribed,  has  the 
effect  also  to  preclude  a  just  right.  This  would  give  the 
time  an  essential  nature. 

The  language  of  the  Act  of  15th  Dec,  1875,  p.  178  of 
Pamphlet  Acts,  gives  a  right  to  contest  the  valuation  which 
is  not,  it  seems,  necessarily,  cut  off  by  filing  the  assessment 
after  the  meeting,  or  first  day  of  the  County  Court.  It  is 
not  specially  provided  that  the  relief,  as  to  the  valuation,  is 
to  be  granted  at  the  October  term,  and  no  other.  The  no- 
tice to  be  given,  by  complainant,  to  the  assessor,  is  to  be  re- 
tarnable  to  the  first  term  of  said  court  to  be  holden  after  said 
valuation  is  made.  There  is  nothing  to  prevent  a  correction 
of  the  valuation  at  the  January  term,  although  it  would  be 
attended  with  some  inconvenience  to  the  officers.  That  does 
not  concern  the  tax  payer  if  he  geta  his  right.  It  must  be 
confessed  that  this  reasoning  is  somewhat  nice,  and  would 
not  be  applicable  to  a  case  which  might  arise,  where  the  as- 
sessment might  not  be  completed  and  delivered  to  the  clerk 
until  within  five  days  before  the  October  term.  But  it  is  the 
legislative  intent  which  we  seek,  and  the  intent  not  to  make 
time  material,  may  consist  with  omissions  to  provide  for  ac- 
cidental cases,  where  time  would  become  so — if  they  be  of  a 
nature  to  be  probably  overlooked. 

furtberi    Tbero  remaina  the  doubt  as  to  wbetba?  wt 
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might  Dot  hold,  as  some  authorities  woald  sustain  us  in 
doing,  that  the  date  of  the  affidavit,  which  is  not  shown  to 
have  been  appended  to,  or  endorsed  upon,  the  assessment  list, 
does  not  necessarily  fix  the  truetimeof  delivery  to  the  clerk. 
There  is  opposed  to  it  the  counter-presumption  in  favor  of 
the  propriety  and  legality  of  the  acts  of  courts  and  officers. 
Confessing  these  doubts  after  using  all  attainable  means  of 
clearing  our  minds,  we  are  unable  to  say  that  it  clearly  ap- 
pears to  us  that  the  levies  of  1881  and  1 882  should  be  quashed. 
The  consequences  would  be  probably  disastrous  to  the  busi- 
ness of  the  community. 

We  prefer  to  rest  this  oase  upon  the  following  considera- 
tions : 

The  customary  and  proper  obedience  which  citizens  pay  to 
the  judgments,  orders,  and  decrees,  of  their  courts,  is  the 
foundation  of  social  order,  and  the  distinguishing  feature  of 
governments  which  can  dispense  with  standing  armies.  The 
sentiment  is  to  be  encouraged,  and  such  obedience  should  not 
be  too  strictly  at  the  peril  of  the  citizen.  Although  it  is  the 
duty  of  superior  courts  to  keep  those  of  inferior  or  limited 
jurisdiction  within  their  proper  boundaries,  and  by  certiorari, 
on  seasonable  application,  to  check  their  excesses ;  or  when 
no  appeal  can  be  had,  correct  their  errors,  yet  it  is  not  in- 
cumbent upon  them  to  do  so  when  the  countervailing  evils 
would  be  greater  than  to  leave  untouched  what  had  been  ac- 
complished, especially  after  long  acquiescence  and  when 
rights  of  property  had  been  adjusted  in  accordance  with  the 
action  of  the  courts.  In  this  view  the  writ  of  certiorari  when 
sought  to  remove  and  quash  proceedings  has  never  been  con- 
sidered a  writ  of  right,  but  one  in  the  sound  discretion  of 
the  court  invoked  for  its  issuance. 

Speaking  with  reference  to  such  cases  as  this,  Mr.  Cooley 
says :  *'  The  common  law  writ  is  not  one  of  right  but  is 
'^  granted  on  the  special  facts;  and  the  court  has  a  discretion 
^^  to  refuse  to  grant  it  in  any  oase^  when  great  mischiefs  might 
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''be  likely  to  follow  the  setting  aside  the  proceedings  com- 
"  plained  of.  It  may  even  dismiss  the  writ,  after  it  has  been 
''granted,  without  a  consideration  of  the  merits,  if  it  was 
"granted  improvidently.  The  writ  must  be  applied  lor  in 
'^dueseasoTif  and  before  the  proceeding  which  it  is  desired 
"to  review  has  passed  beyond  the  control  of  the  tribunal 
"iu  which  it  was  taken."  {Cooley  on  Taxation,  p.  530).  He 
cites  the  case  of  Libby  et  al  v.  Towniof  West  St,  Paulj  14 
Minn,^  248,  which  is  very  analogous  to  this.  A  few  citizens 
of  the  town  applied  for  a  writ  oi  certiorari  to  bring  up  and 
qaash  what  was  alleged  to  be  an  illegal  assessment.  The 
court  held  that  the  relief  affected  all  the  other  tax-payers  of 
the  town,  as  this  affects,  if  granted,  all  the  real  estate  tax 
payers  of  Phillips  Co.  It  held  that  it  was  not  ^^ju%t  and  right'' 
that  the  proceedings  for  the  collection  of  the  tax  should  be 
arrested,  without  giving  the  other  tax  payers  an  opportunity 
to  be  heard,  saying  that  such  a  precedent  would,  as  a  general 
rule,  necessarily  result  in  great  public  detriment  and  incon- 
venience. The  court  denied  the  writ  expressly  in  the  exer- 
cineofasound  legal  discretion,  without  considering  the  le- 
gality of  the  assessment,  and,  wholly,  from  considerations  of 
public  detriment  and  inconvenience,  and  the  want  of  inhe- 
rent justice  and  rectitude  in  the  claim.  Stronger  still  is  the 
csL9e  of  the  School  District  No.  1.  of  Owosso  v.  The  Joint 
Board  of  School  Inspectors,  27  Mich.,  3,  cited  also  by  Mr, 
Cooley,  It  was  an  application,  by  certiorari,  to  remove  the 
the  action  of  certain  town  boards  in  creating  a  school  dis- 
trict. The  application  was  made  fifteen  months  after  the 
action  was  taken  which  it  was  sought  to  reverse.  The  court 
held  that  after  such  a  lapse  of  time  it  might  be  presumed 
that  the  district  had  been  organized  in  fact,  officers  elected, 
and  expenses  incurred,  and  it  declined  at  that  late  day  to  re- 
view the  proceedings  by  certiorari,  without  any  regard  to 
the  l^lity  of  the  organization. 
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The  case  of  the  People  v.  Supervisors  of  AUeghanj/j  15 
Wend.,  198,  presentB  an  exhaustive  discussion  of  this  partic- 
ular question,  and  copious  authorities  to  sustain  the  position 
that  the  sound  discretion  of  the  court  in  matters  of  certiorari 
may  and  should  be  governed  by  considerations  of  public  con- 
venience. It  is  the  English  doctrine,  and  had  been  the  rec- 
ognized doctrine  in  New  York  from  an  early  period.  The 
court  cites  Lawton  v.  Commissioners  of  Highway^  2  OaineSf 
182,  in  which  Spencer,  J.,  announced  that  '^  though  the  gen- 
eral power  of  the  court'*  (to  issue  the  writ  and  quash  illegal 
proceedings)  "  is  indisputable,  there  are  cases  where  they 
will  not  interfere,"  citing  as  one  of  them  an  assessment  of  a 
land  tax.  Although  this  is  more  sweeping  than  this  court 
is  disposed  to  be,  for  there  are  cases  of  land  taxes  illegally 
assessed  which  it  might  be  proper  to  quash  where  do  great 
public  detriment  would  ensue,  yet  it  is  strong  in  support  of 
the  right  and  propriety  of  the  exercise  of  a  wise  discretion. 
See,  further,  as  to  the  discretion  of  the  court  being  controlled 
by  considerations  of  public  policy,  the  cases,  in  New  York, 
of  People  ex  rd,  Onderdonh  t?.  Supervisors  of  Queens,  1  Hill, 
195;  People  v.  Commissioners  of  Taxes,  43£ar6.,494;  Fitch 
V.  CommWs  of  Kirkland,  22  Wend.,  133;  MoUv.  Commas  of 
Highways,  2  Hill,  472. 

In  the  case  of  Martin  Lantis  et  als,  9  Mich.,  324,  the 
court  announced  that  the  writ  of  certiorari  was,  at  common 
law,  not  one  of  right,  but  resting  in  the  sound  discretion  of 
the  court,  to  be  allowed  or  not  as  might  best  promote  the 
ends  of  justice ;  and  that  this  discretionary  power  was  not 
taken  away  by  a  statute  requiring  the  writ  to  be  issued  within 
two  years.  In  that  case  a  writ  of  certiorari  was  quashed  be- 
cause of  laches  for  only  eleven  months.  In  accord  are  the 
Arkansas  cases  of  Payne  v.  MoCahe,  37  Arh,  318;  Burke  v. 
Ooolidge  et  als,  85  Ark,  180,  which  fully  recognise  the  dis- 
cretion of  the  court  to  refuse  the  writ 
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It  would  not  be  easy  to  imagine  a  case  appealing  more 
strongly  than  this  does  to  the  coart  to  exercise  that  dis- 
cretion. The  assessment  was  returned  at  least  as  early  as  the 
8th  of  October,  1880.  Taxes,  we  must  presume,  were  levied 
and  collected  on  it  for  the  years  1880,  1881  and  1882  from 
the  mass  of  land  owners.  No  objection  seems  to  have  been 
made  to  it  by  petitioner  or  any  one  else  until  May  1883, 
which  lacks  but  about  four  months  of  being  three yearp  after- 
wards. Two  legislative  sessions  had  intervened,  which  might 
by  special  act  have  provided  for  a  valid  assessment,  if  this 
be  invalid.  If  the  prayer  be  granted  and  the  whole  levies 
be  quashed  there  will  have  been  no  valid  collections  of  taxes 
from  1880  to  1884,  the  time  of  the  next  quadrennial  assess- 
ment, at  least  on  the  great  mass  of  lands  which  could  not 
properly  be  brought  into  the  annual  assessments.  If  it  be 
urged  that  these  might  have  been,  then  we  must  presume 
thpy  were  for  the  years  1881  and  1882,  and  the  petitioner 
has  no  case.    The  lists  of  those  years  are  not  shown. 

'  Courts  do  not  lend  their  aid  either  by  injunction  or  certio- 
rari, or  any  other  discretionary  process,  in  which  those  who 
invoke  it  are  not  entitled  to  stand  upon  strict  legal  rights, 
to  cut  down  through  the  healthy  business  strata  and  over- 
growths of  several  years,  for  the  purpose  of  eradicating  even 
the  most  glaring  irregularities,  which  have  been  acquiesced 
in  until  they  become  encysted  in  the  business  affairs  of  the 
community  and  become  harmless.  In  such  cases  the  popular 
maxim  to  "  let  well  enough  alone,*'  becomes  one  of  jurispru- 
dence. The  condequences  would  be  too  far  reaching,  and  too 
detrimental  to  the  public  to  justify  interference.  It  would 
be  doing^  a  great  public  wrong  for  the  sake  of  doing  a  little 
technical  right.  The  petitioner  does  not  pretend  that  his 
lands  were  not  taxable,  or  that  they  were  assessed  too  high, 
or  that  if  be  had  paid  his  taxes,  as  others,  we  may  presamei 
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have  done,  he  would  be  one  whit  the  worse,  than  if  the  a«- 
Hessment  had  been  entirely  unimpeachable. 

The  State  herself  by  long  acquiescence,  and  recognition  of 
a  municipal  corporation,  illegally  created,  may,  on  the  same 
principles  as  those  herein  announced,  and  for  the  same  rea- 
sons, become  precluded  from  an  information  to  deprive  it  of 
its  franchises,  and  hold  «ll  its  actions  void.  State  v.  LecUher- 
man  et  a&,  38  Ark.j  p.  81. 

We  are  satisfied  that  the  Hon.  Circuit  Judge  exercised  a 
sound  discretion  in  the  public  interests,  even  if  we  were  clear 
that  the  assessment  was  illegal* 

It  was  not  his  duty  to  treat  the  petition  for  a  certiorari  as 
a  bill  in  equity  for  an  injunction,  and  if  had  been  there  was 
no  equity  in  it,  in  that  aspect.  It  professed  to  be  only  a 
prayer  for  a  writ  of  certiorari^  attempting  to  show  cause,  and 
asking  a  restraining  order.  The  statute  authorizes  the  Cir- 
cuit Court  to  make  restraining  orders,  in  proper  cases,  in 
connection  with  the  law  proceeding  by  certiorari ;  and  to 
ask  it,  does  not  convert  the  case  into  an  equity  suit.  QarUCs 
Dig.  Sec.  1196. 
6.  p«Ac.  Proceedings  by  certiorari  at  law  are  of  a  special  natare, 
Hoir  oer»having  an  appropriate  practice.     With  regard  to  prooeedings 

liorAri  000'  _ 

▼ejjBd  into  by  mandamus  it  was  held  by  this  court  in  Crawford j  Auditor 
V.  CarsoTij  Es^r,  et  aU,  35  Ark.,  that  even  if  the  nature  of  it 
was  prohibitory  it  could  not  take  the  place  of  an  injunction, 
unless  reformed  to  assume  that  nature  and  filed  on  the  equity 
side*  In  other  words  the  Legislature,  in  abolishing  forms 
of  action,  did  not  intend  to  destroy  the  distinct  nature  of 
these  sorts  of  special  legal  proceedings,  which  retain  their 
distinctive  practice.  If  parties  adopt  those  remedies  they 
must  abide  by  the  practice  and  rules  of  law  appettaining  to 
them.  Parties  may,  by  leave  of  court,  amend,  and  convert 
these  proceedings  into  bills  of  equity,  but  they  must  choose 
for  themselves.    It  is  neither  a  just  ognoeption  of  the  Code 
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of  Civil  Practice,  nor  a  fair  means  of  testing  its  promised 
benefits,  to  suppose  the  legislature  meant  to  make  an  amal- 
gamation of  all  possible  applications  to  the  courts  for  any 
conceivable  thing,  to  be  thrown  into  the  courts  indiscrimi- 
nately, and  taken  up  by  the  courts  on  their  own  motion,  and 
assigned  to  their  proper  branches  of  proceedure.  That  duty 
does  perhaps,  devolve  on  the  courts  in  ordinary  suits  and  ac« 
tions,  and  in  plain  cases,  but  it  does  not  extend  to  special 
proceedings.  Cases  of  mandamus,  quo  warranto,  and  tho^e 
begun  by  certiorari,  remain  strictly  cases  at  law,  and  parties 
can  only  have  legal  relief,  as  long  as  they  choose  to  adhere 
to  those  forms. 

We  find  no  error  in  the  record. 

Affirm. 


Washington  County  v.  State,  use  Bbnton  County. 


1.  FiNBS  AND  Forfeitures  :  Wko  entitled  to^  where  change  of 
venue. 
Where  there  is  a  change  of  venue,  in  a  criminal  case,  from  one 
county  to  another,  the  forfeiture  of  a  bail  bond  for  the  defendant's 
appearance  in  the  latter  county,  or  a  fine  imposed  in  that  county, 
belongs  to  the  county  in  which  the  offense  was  committed  and 
the  indictment  foUnd. 


APPEAL  from  Washington  Circuit  Court. 
Hon.  J.  M.  Pittman  Circuit  Judge. 


L.  Grejg  for  appellant. 
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Fines,  forfeitures,  <&o.,  are  payable  into  the  treasury  of  the 
county  where  imposed  or  where  the  conviction  is  had.  Sec.  1, 
Ad  Dec.  U,1S7 5,  p.  135. 

The  payment  of  costs  by  a  county  does  not  entitle  it  to  the 
fine  or  forfeiture.  The  payment  by  Benton  county  was  vol- 
untary. She  perhaps  looked  to  Sees.  2016-16-17,  GanJtCs 
Dig. J  and  Ouachita  County  v.  Sanders,  10  Ark.^  467,  made 
under  former  statutes.  But  the  Code  of  Practice  and  the 
amendment  of  1871  modified  the  sections  above  referred  to 
and  Sec.  5,  Act  Feb.  25,  1875,  p.  169,  explicitly  declares 
that  the  county  where  the  conviction  is  had  shall  pay  the  costs. 
Bradley  Co.  v.  Bond,  37  Ark.  226. 

L.  H.  McOm  for  appellee. 

Under  the  Revised  Statutes  Ch.  45,  Sec.  203  &c.;  Oantt*s 
Dig.j  Sees.  2014-16,  and  the  decisions  therein,  Pulaski  Go.  v, 
Irwin,  4  Arh,  473 ;  County  of  Ouachita  v.  Sanders,  10  Id., 
467,  where  the  venue  in  a  criminal  case  was  changed,  the 
county  in  whicl^  the  crime  was  committed  or  indictment 
found  was  liable  for  the  costs,  and  hence  entitled  to  the  fine 
or  forfeiture. 

Reviews  and  comments  upon  -4cte  1874-5,  p.  169;  Sec  286 
Or.  Code  as  amended;  Acts  1871,  p.  259 ;  Rev.  St.  Ch.  45, 
Sec.  203;  Oantt's  Dig.,  1974/  Acts  1868,  p.  230-1,  Sec.  1; 
Sec.  2831,  OantPs  Dig.,  &c.  &c.,  and  contends  that  the  legis- 
lature, by  the  Act  of  1875,  intended  to  return  to  the  ol4 
policy  as  declared  in  Pulaski  Co.  v.  Irwin,  and  Ouachita  Co. 
V.  Satmders,  supra.  See  Independence  Co.  v.  Dunldn,  40  Ark. 
329  ;  Bradley  Co.  v.  Bond,  40  Ark.,  227 .  Finley  v.  Erwin^ 
N.  C.  Law  Repository,  105. 

The  words,  **  where  the  conviction  is  had,'*  evidently  refer 
to  proseoatioQS  before  jostioes  and  other  inferior  oourts  where 
tb«re  Mnfmno  d^aing$  ofvmw  to  another  county* 
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The  evident  policy  was  to  restore  to  counties  the  revenue 
which,  for  a  while,  under  the  Act  of  1871,  had  been  diverted. 

Smith,  J.     One  Harrell  was  indicted  by  the  Grand  Jury    i.  finbs 
of  Benton  County  for  an  offence  committed  in  that  county,  fbitures: 
On  his  application  the  venue  was  changed  to  Washington  ^Jj^y^^j^^ 
county;  and  at  the  time  oi  making  such  application  he  en-JjJj^J^*^*  ^^ 
tered  into  a  recognizance  in  the  sum  of  $1,000,  for  his  ap- 
pearance in  Washington  Circuit  Court.     He  afterwards  made 
default,  his  recognizance  was  declared  forfeited  and  his  surety 
paid  the  amount  in  Washington   county   warrants  to  the 
sheriff  of    Washington    county,    who  paid  the  same  over, 
less  his  commission  and  the  fees  of  the  prosecuting  attorney, 
t)  the  Treasurer  of  Washington  county. 

Three  other  persons  were  also  indicted  in  Benton  county 
and  likewise  took  a  change  of  venue  to  Washington,  where 
they  were  tried,  convicted  and  fines  imposed  to  the  amount 
oi  $450. 

These  fines  were  collected  in  Washington  county  warrants 
and  ultimately  found  their  way  into  the  Washington  county 
treasury.  Benton  county  paid  the  costs  of  the  prosecution 
in  HarrelPs  case,  and  in  the  other  cases  the  costs  were  paid 
by  the  defendants  themselves. 

This  action  was  begun  in  the  Washington  County  Court, 
in  the  name  of  the  State  for  the  use  ot  Benton  county,  to  re- 
cover these  several  sums  in  Washington  county  warrants. 
That  court  dismisf^ed  the  complaint  upon  demurrer.  But 
opoD  appeal  to  the  Circuit  Court  the  demurrer  was  overruled, 
the  cause  tried  upon  an  agreed  statement  of  facts,  the  law 
declared  to  be  in  favor  of  the  plaintiff,  and  judgment  entered 
accordingly.  Motions  in  arrest  of  judgment  and  for  a  new 
trial  were  denied. 

From  the  year  188»  down  to  1871,  the  law  of  this  State 
was  that  all  fines  imposed  on  convictions  for  crimes  or  mis- 
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demeanors,  as  also  ail  fines  in  any  other  case  should,  unless 
otherwise  expressly  appropriated,  be  paid  into  the  county 
treasury  of  the  county  in  which  the  indictment  was  found  or 
fine  imposed.  Gould's  Dig,,  Chap.  52,  Sec.  218.  The  latter 
clause  of  this  section  (where  fine  imposed)  referred  to  fines 
imposed  by  inferior  courts,  where  no  change  of  venue  to  an- 
other county  was  permitted.  The  former  clause  (where  in- 
dictment found)  referred  to  prosecutions  in  the  Circuit  Court, 
where  the  venue  might  be  changed.  And  the  whole  section 
meant  that  fines  were  to  be  paid  into  the  treasury  of  that 
county  where  the  ofl*enoe  occurred. 

Forfeitures  also  constituted  a  part  of  the  county  revenue, 
Lawaon  v.  Pulaski  County,  3  Ark,  1 ;  Christian  v.  Ashley 
Connty,  24  Id.,  142, 

On  the  23d  of  March,  1871,  the  legislature  passed  an  Act, 
diverting  the  revenue  accruing  from  fines,  penalties  and  for- 
feitures to  the  general  school  fund  of  the  State.  OantVs  Diy. 
Sec.  5289.  But  on  the  14th  of  Decemlier,  1875,  the  former 
policy  of  the  State  was  restored  and  an  Act  passed  requiring 
nil  fines  and  forfeitures  when  imposed,  (not  where  imposed, 
ts  counsel  on  both  sides  have  quoted  it)  to  be  paid  into  the 
county  treasury  for  county  purposes.  And  the  question  is, 
into  the  tieasury  of  which  county  is  such  revenue  to  be  paid, 
where  the  prosecution  has  originated  in  one  county,  and  has 
afterwards  been  transferred  to  another  ? 

The  legislature  of  1875  undoubtedly  intended  to  return  to 
the  old,  settled  policy,  which  prevailed  belore  the  em  of  re- 
construction, of  giving  this  branch  of  revenue  tothecounties 
to  enable  them  to  defray  the  expenses  of  those  prosecutions 
to  which  they  were  m^de  liable.  Hence,  the  county  which 
would  have  been  chargeable  with  the  costs,  in  case  of  an 
acquittal,  or  in  certain  cases  of  conviction,  is  entitled  to  the 
fines  on  conviction  or  to  the  benefit  of  the  forfeiture,  if  the 
defendant  fails  to  appear.     And  that  is  the  county  where  the 
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offence  was  committed  and  in  which  the  prosecution  was  be- 
gun. Independence  County  v.  Dunkiny  40  Ark.j  329  and  cases 
cited. 

The  same  conclusion  was  reached  by  the  Supreme  Court 
of  North  Carolina,  from  a  process  of  reasoning  and  construc- 
tion w  linley  v.  Erwin,  Carolina  Law  Repository,  105,  where 
the  State  had  apparently  no  previous  established  policy  on 
the  subject.  See  also  County  of  Rock  Island  v.  Mercer 
County,  24  iff.,  35. 

Judgment  affirmed. 


Whitmore  v.  The  State. 


1.  Criminal  Law  :    In  jeopardy  \    Discharge  of  juror* 

A  prisoner  is  in  jeopardy  ftrom  the  time  that  the  jury  is  impaneled 
and  sworn  in  a  court  of  competent  Jiuisdiction  upon  an  indict- 
ment sufficient  in  form  and  substance  to  sustain  a  conviction  ; 
and  the  entry  of  a  nolle  prosequi^  or  discharge  of  a  Juror,  after  that, 
without  his  consent,  operates  as  an  acquittal,  except  in  cases  of 
overruling  necessity,  as  the  death  or  illness  of  the  judge  or  a  juror, 
or  Inability  of  the  jury  to  agree  on  a  verdict. 

2.  Same:     Grand  Juror  not  incompetent  for  petit /uror. 

A  grand  juror  who  assisted  in  finding  an  indictment  is  not  thereby 
disqualified  as  a  petit  juror  to  try  the  case.  It  is  only  cause  of 
challenge  for  Implied  bias. 


APPEAL  from  Madison  Circuit  Court. 
Hon.  J.  M.  PiTiMAN  Circuit  Jud^e. 


W.  F.  Pace  for  appellant. 
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1.  Serving  on  the  grand  jary  that  foand  the  indictment 
is  no  disqualification  from  serving  on  the  petit  jury,  it  is 
only  grounds  for  challenge.     Oantfs  Digest^  See.  1911. 

2.  When  the  jury  was  sworn  the  jeopardy  commenced, 
and  when  it  was  discharged  or  a  juryman  withdrawn  it  ope- 
rated as  an  acquittal.  GonsL,  Art  2,  Sec.  8 ;  Bishop  Or. 
Tjaw,  856-8;  26  Ark.y  260. 

3.  Defendant  being  charged  with  a  felony,  waived  none 
ot  his  legal  rights  by  failing  to  move  the  court  to  discharge 
him  when  the  juror  was  withdrawn.     19  Ark.,  205. 

C.  B.  Moore,  Attorney  General,  for  the  State. 

Defendant  waived  the  jeopardy  by  not  objecting  to  the  dis- 
charge of  the  juror.     15  Ohio  St.  155;  16  Ark.^  568. 

Smith,  J.  Whitmore  was  indicted  for  a  penitentiary  of- 
fence. The  indictment  was  not  so  defective  that  no  valid 
judgment  could  be  rendered  upon  it.  The  cause  coming  on 
for  trial  upon  the  plea  of  ^^  not  guilty,"  a  jury  was  impaneled 
and  sworn  and  the  prosecuting  attorney  proceeded  to  open 
the  case.  At  this  point  Daniel  Blevins,  one  of  the  jury  that 
had  been  so  selected  and  sworn,  interposed  and  stated  that 
he  had  been  a  member  of  the  Grand  Jury  which  returned 
the  indictment.  Thereupon,  to  use  the  language  of  the  bill 
of  exceptions,  *^  the  court  upon  its  own  motion  and  without  the 
consent  of  the  defendant,  discharged  said  Daniel  Blevins 
juror  as  aforesaid  and  called  in  his  stead  '^ne  James  Frisby.'* 
The  jury  was  then  sworn  again  and  the  trial  proceeded,  re- 
sulting in  the  conviction  oi  the  prisoner,  who  moved  in  arrest 
of  judgment  and  for  a  new  trial  because  the  first  jury  thai 
had  been  sworn  was  discharged  without  his  consent. 

**  A  prisoner  is  in  legal  jeopardy  when  he  is  put  upon  trial, 
before  a  court  of  competent  jurisdiction,  upon  an  indictmest 
which  is  sufiicient  in  form  and  substance  to  sustain  a  con- 
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viction,  and  a  jury  i8  charged  with  his  deliverance.  And 
a  jury  is  thus  charged  when  they  have  been  impaneled 
and  sworn.  The  defendant  then  becomes  entitled  to  a 
verdict  which  shall  constitute  a  bar  to  a  new  prosecution ; 
and  he  cannot  be  deprived  of  this  bar  by  a  nolle  prosequi 
entered  by  the  prosecuting  officer  against  his  will  or  by 
a  discharge  of  the  jury,"  Cooky's  Const.  Lim,  [*327];  1 
Bishop  Grim.  Law  6th  Ed.  Sec.  1013  et  seq.;  1  Bishop  Cr. 
Pro.  3d  Ed.  See.  960-1 ;  Lee  v.  State,  26  Ark.,  260;  McKen- 
zie  V.  State  lb.,  334 ;   Williams  v.  State  42  Id.,  35. 

Sec.  8,  in  the  Declaration  of  Rights,  Constitution  of 
1874,  authorizes  the  court  in  its  discretion,  to  discharge 
ajury,  in  case  of  their  inability  to  agree  upon  a  verdict 
after  a  reasonable  time  for  deliberation.  And  cases  of 
overruling  necessity  for  their  discharge  without  verdict 
may  sometimes  arise,  such  as  the  illness  or  death  of  the 
presiding  judge  or  of  a  juror.  Atkins  v.  State,  16  Ark., 
568.  But  the  general  rule  is,  that  the  discharge  of  a  jury, 
after  the  machinery  of  the  court  is  fully  organized  for 
trial  and  judgment,  without  the  consent  ot  the  defendant 
expressed  or  implied,  operates  as  an  acquittal. 

The  service  of  Blevins  on  the  Grand  Jury  which  pre- 
ferred the  bill  did  not  render  him  incompttent  to  sit  on 
the  petit  jury  which  tried  the  case.  It  was  only  cause 
of  challenge  for  implied  bias.  GantVs  Dig.,  See.  1911. 
The  trial,  then,  might  well  have  gone  forward  with  the 
jury  as  originally  constituted.  And  since  it  does  not  ap- 
pear that  any  objection  was  taken  by  the  defendant  on 
account  of  the  fact  disclosed  by  Blevins,  it  must  be  pre- 
sumed that  he  was  insisting  on  his  Constitutional  right 
to  a  trial  before  that  jury,  of  which  Blevins  was  a  mem- 
ber. 

(y Brian  V.  Commonwealth,  9  Bush,  333;  &  C  15  Amer. 
Rep.,  715,  was  a  prosecution  for  murder.  On  the  tria,l, 
18 43  • 
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after  the  jury  had  been  sworn  and  while  the  evidence  was 
being  heard,  a  juror  announced  that  he  was  one  of  the 
Grand  Jury  that  found  the  indictment.  Thereupon,  the 
court  of  its  own  motion  and  against  the  objection  of  the 
defendant,  discharged  the  juror  and  had  another  sum- 
moned in  his  stead.  And  it  was  held  that  the  discharge 
of  the  juror  without  sufficient  cauae  amounted  to  an  ac- 
quittal. 

But  while  there  is  no  right  of  challenge  for  cause  after 
the  jury  is  sworn,  the  court  might,  upon  the  demand  of 
the  prisoner,  have  stopped  the  trial  and  called  another 
jury,  without  its  having  the  legal  effect  of  an  acquittal. 
Thus  in  Stewart  v.  State,  15  Ohio  State,  155,  after  a  jury 
had  been  impaneled  and  sworn,  a  juror  arose  in  open 
court  and  stated  that  he  had  been  one  of  the  Grand  Jurors 
by  whom  the  indictment  was  found.  The  defendant's 
counsel,  in  answer  to  an  inquiry  by  the  court,  objected  to 
proceeding  in  the  trial  with  the  jury  then  impaneled,  at 
the  same  time  declining  to  waive  any  of  the  defendant's 
rights.  The  jury  was  then  discharged  and  another  jury 
impaneled,  and  the  trial  proceeded,  the  defendant  object- 
ing thereto.  It  was  held  that  the  discharge  of  the  jury 
first  impaneled  was  the  necessary  result  of  su^^taining  the 
objection  interposed  by  defendant  himself,  and  so  did  not 
take  place  without  his  consent,  nor  bar  a  further  prose- 
cution. 

The  action  of  the  court  below  was  dictated  by  an  anx- 
ious desire  to  give  the  accused  a  fair  and  impartial  trial. 
Still  it  i6  necessary  to  protect  parties  charged  with  crime 
in  their  Constitutional  rights.  This  court  has,  heretofore, 
drawn  the  line  where  jeopardy  begins  at  the  swearing  in 
of  the  jury  to  try  the  isbue.  And  this  is  in  accordance 
with  the  overwhelming  weight  of  authority  and  with  the 
hetX  considered  cases.    If,  after  that,  the  jury  is  discharged 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1884.  275 

Iron  Mountain  A  Helena  Railroad  v.  Stansell. 

without  an  obvious  necessity  and  without  the  defendant's 
consent^  express  or  implied,  he  cannot  be  again  placed 
upon  trial  for  the  same  oiiense,  where  life  or  liberty  is 
involved. 

The  judgment  id  reversed  and  the  court  below  is  di- 
rected to  discharge  Whitmore  from  custody. 


43    276 
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I  43      275 
I  78      117 

1 .  Chang e  Ti  ckets  ;    Evidence 

In  an  action  for  money  due  on  a  contract,  change  tickets  iesued  by 
the  defendant  in  violation  of  the  statute  and  delivered  in  pay- 
ment of  the  debt,  though  illegal,  may  be  used  as  evidence  of  the 
amount  due  on  the  contract  They  are  a  written  admission  that 
the  maker  has  received  the  value  expressed  in  them. 

2.  Contracts  :    Entire  and  Separable :     Change  Tickets :    Statute 

Limitations :  Interest, 
La  1873  the  I.'M.  <fe  H.  Ry.  Co.  contracted  with  A.  for  the  construc- 
tion of  the  road  from  Helena  to  Forest  City  for  a  specified  com- 
pensation, payable  in  instalments,  which  being  unable  to  pay, 
they  in  1874,  issued  to  A.  change  tickets  in  the  sum  of  five  dollars, 
in  a  form  prohibited  by  statute  and  payable  to  bearer  in  freight 
or  passage  six  months  after  the  completion  of  the  road.  A.  with 
the  knowledge  and  consent  of  the  company  delivered  a  part  of 
the  tickets  to  a  sub-contractor,  B.  for  work  done  by  him  in  1875. 
Six  months  after  the  completion  of  the  road  the  company  refus- 
ed to  honor  the  tickets  held  by  B.  and  he  sued  them^for  the 
amount  of  work  represented  by  the  tickets ;  Held  ;  1.  That  B. 
was  the  equitable  assignee  of  the  demand  which  the  tickets  pro- 
fessed to  represent  and  could  recover  so  much  of  the  claim  of  A 
against  the  company  as  was  represented  by  the  tickets,  and  they, 
though  ill^^,  were  evidence  of  the  amount.  2.  The  contract 
with  A.  being  entire  and  indivisible  the  statute  of  limitations  did 
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not  run  against  any  part  of  the  demand  until  tlie  whole  road 
was  completed.  3.  But  as  the  work  was  payable  in  instalments 
B's  demand  lK>re  interest  f^om  the  time  he  leceived  the  tickets. 


APPEAL  from  Phillips  Circuit  Court. 
Hon.  J.  C.  Palmbr  Special  Judge. 

i.  H.  McGill  for  appellant. 

The  certificates  being  issued  on  bank  note  paper,  in  the 
similtude  of  bank  notes,  and  intended  to  circulate  as 
money  were  void.  Gantt^s  Dig.  Sec^s.  748-762;  Bishop  on 
Cord.  8eo.  458;  5  Ark.,  358 ;  32  Id.,  631 ;  17  Mass.  ♦  p.  259; 
21  Iowa,  565;  9  Paigp,  470;  12  TTatt.,  342  :  4  Id.,  447;  3 
McLean  C.  C,  102;  lb.,  265.  If  appellee  had  any  right 
it  was  against  the  individuals  who  signed  them.  OantPs 
Dig.,  supra  \  32  Ark.,  640-2-S.  Appellee  was  not  an  in- 
nocent holder  for  value,  as  he  received  them  knowing 
them  to  have  been  illegally  issued.  5  Ark.,  358 ;  9  Paige, 
470;  2  Hill,  241.  Not  being  promissory  notes^  but  non- 
negotiable  contracts,  as  assignee,  appellee  acquired  no 
greater  rights  than  the  Construction  Co.  and  the  certifi- 
cates were  subject  to  all  the  defences  that  might  have 
been  set  up  against  the  assignor.  1  Daniel  Neg.  Instr.^  2d 
FA.  46  Ac. ;  4  Ark.,  441 ;  3  Id.,  541  ;  16  Col.,  285 ;  2  QaiL 
a  G,  564;  11  Otto,  572. 

There  was  no  privity  of  contract,  because  there  was  no 
asnignment  of  any  of  the  claim  against  the  railroad  or  any 
part  of  the  contract — a  mere  delivery  of  the  certificates, 
which  carried  only  the  right  to  collect  the  certificates, 
and  not  the  right  to  sue  upon  the  original  contract.  16 
Cal.,  255;  lb.,  285;  1  Daniel  on  Neg.  Inst.,  2d  Ed.  p.,  684. 
Receiving  only  as  collateral  security,  unless  they  were 
negotiable  instruments,  appellee  was  not  a  bona  fide  pur- 
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chaser.  Jones  on  Pledges,  See.  134.  The  resolution  of  the 
Board  of  Directors  was  uUra  vires. 

Appellee's  right  of  action  accrued  in  1875  and  was  bar- 
red by  limitation. 

If  the  suit  was  brought  on  the  certificates  interest  did 
not  begin  until  they  were  due,  if  on  the  contract  for  labor 
performed,  the  amount  was  unliquidated  and  uncertain, 
and  no  interest  accrued  until  the  amount  was  ascertained, 
20  Ark.,  410 ;  21  Id.,  349 ;  102  U.  S.  294. 

Reviews  102  U.  8.  294;  21  N.  Y.  490;  12  WaU.,  849, 
distinguishing  this  case  from  those. 

Our  statute  makes  it  unlawful  not  only  to  issiie  but  to 
receive  such  paper.     GanWs  Dig.  Sec.  751-2. 

Stephenson  &  Trieber  for  appellee. 

Appellee  does  not  sue  upon  the  certificates^  but  for 
money  due  on  the  original  contract,  using  them  as  evi- 
dence of  the  debt  due. 

While  the  certificates  may  bo  void,  (  5  Ark.,  684;  25  Jd. 
301;  32  Id.  619;),  yet  the  original  contract  was  valid, 
and  appellee  had  the  right  to  sue  as  the  assignee  of  so 
mnch  of  the  debt  due  the  original  contractors  for  work 
and  labor  done,  and  which  the  railroad  received  the  ben- 
efit of,  treating  the  payment  in  illegal  paper,  as  no  pay- 
ment at  all.  6  HUl,  340;  5  Oranch  C.  C,  285;  10  Wall., 
676;  102  U.  S.  299 ;  4  Cent.  L.  J.  247 ;  14  N.  Y.  162 ;  15  Id. 
9;  16  Gal.,  255;  16  Id.,  285;  96  U.  8.  341 ;  39  Ark.,  189; 
21  N.  Y.  490. 

Appellant  is  estopped  by  its  own  act.  It  cannot  plead 
its  own  wrong.     16  CaJ.,  255. 

The  contract  is  an  entire  one,  and  consequently  unap- 
portionable.  It  was  for  the  whole  work  at  a  gross  sum, 
and  the  statute  did  not  commence  to  run  until  the  work 
WM  completed.    10  Ark.^  326 ;  4  K,  199, 
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Appellee  is  entitled  to  interest  as  damages  from  the 
time  payment  was  due  in  1875.  GanWs  Dig.  Sec.y  4277  ; 
20  Art,  419. 

Smith,  J.  The  Iron  Mountain  &  Helena  Rail  Road 
Company  made  a  contract  in  1873  with  the  Southern 
Construction  Company  for  the  building  of  its  road.  For 
work  done  and  materials  furnished  the  Construction  Com- 
pany was  to  receive  all  subscriptions  voted  by  counties, 
cities  and  towns  a^ong  the  line  of  the  road,  as  well  as  all 
subscriptions  by  individuals  and  all  unsold  stock  of  the 
railroad  company.  Being  unable  to  collect  these  sub- 
scriptions promptly,  so  as  to  pay  for  the  work  as  it  pro- 
ceeded, the  board  of  railroad  directors  in  1874,  by  resolu- 
tion, authorized  the  issue  of  certain  "  Freight  and  Trans- 
portation Certificates"  to  the  amount  of  |50,000  and  in 
the  following  form : 

"  Six  months  after  the  completion  of  the  Iron  Moun- 
tain &  Helena  Railroad  from  the  City  of  Helena  to  For- 
rest City,  or  the  crossing  of  the  Memphis  &  Little  Rock 
Rail  Road,  the  Iron  Mountain  &  Helena  Rail  Road  Com- 
pany will  pay  to  bearer  five 'dollars  in  freight,  or  passage, 
or  other  dues  of  the  Iron  Mountain  and  Helena  Rail 
Road  Company, 

WM.  H.  CATE,  President. 

T.  M.  JACKS,  Treasurer." 

These  certificates  were  engraved,  with  vignette,  on 
bank-note  paper  and  in  form  and  appearance  closely  re- 
sembled ordinary  bank  bills.  It  was  directed  that  they 
should  be  paid  to  the  Construction  Company  and  its  sub- 
contractors in  lieu  of  the  consideration  named  in  the  con- 
tract. 

On  the  first  of  August,  1882,  Stansell  brought  an  action 
against  the  rail  road  company  before  a  Justice,  of  the 
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Peace  for  the  indebtedness  represented  by  thirty-six  of 
these  certificates  and  recovered  judgment.  An  appeal 
was  taken  to  the  Circuit  Court,  where  the  plaintiff  again 
prevailed,  obtaining  judgment  for  the  debt  and  interest 
from  the  date  when  he  received  the  certificates. 

The  defences  seem  to  have  been  (1 ),  That  the  certifi- 
cates were  intended  by  the  rail  road  company  to  circulate 
as  money,  beieg  in  the  similitude  of  bank-notes  and  were 
in  violation  of  the  statute,  which  prohibits  unauthorized 
persons  to  issue  notes  and  bills  designed  to  be  used  as  a 
circulating  medium ;  ( 2 )  the  statute  of  limitations,  the 
certificates  having  been  delivered  in  1875  as  part  pay- 
ment for  money  then  due  ;  and  (3)  if  the  plaintiff  should 
be  found  entitled  to  recover  any  sum,  no  interest  should  be 
allowed  for  the  time  prior  to  the  completion  of  the  road 
to  Forrest  City  in  the  month  of  December,  1881. 

The  testimony  showed  that  Stansell  had  furnished 
cross-ties  to  the  Construction  Company  to  be  used  in 
building  defendant's  rail  road.  His  contract  was  that, 
within  twenty  days  after  delivery  of  ties,  he  was  to  re- 
ceive the  acceptance  of  the  Construction  Company  with 
the  indorsement  of  some  solvent  party  in  St.  Louis,  and 
in  the  meantime  was  to  hold  the  transportation  certifi- 
cates as  collateral  security.  But  the  acceptance  had 
never  in  fact  been  substituted  for  the  certificates.  Six 
months  after  the  completion  of  the  road  to  Forrest  City, 
the  plaintiff  had  tendered  the  certificates  to  the  defendant 
in  payment  of  freight  and  passage  but  they  had  been  re- 
fused. 

The  court  at  the  instance  of  the  plaintiff,  and  against 
the  objection  of  the  defendant,  instructed  the  jury,  in 
substance  as  follows  :  1st.  That  if  the  certificates  were 
issued  to  be  used  as  a  circulating  medium,  or  if  the  de- 
fendant promii^d  to  receive  them  in  payment  of  debts 
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due  it  in  lieu  of  money,  they  were  void ;  but,  nevertheless, 
if  defendant  delivered  them  to  the  S.  W.  Construction 
Company  in  payment  of  a  just  debt,  and  the  S.  W.  Con- 
struction Company  delivered  them  to  plaintiif  in  payment 
of  a  just  debt  due  by  it  to  plaintiff,  plaintiff  was  subro- 
gated to  the  rights  of  the  Construction  Company  and  its 
assignee  to  the  amount  of  certificates  so  held,  and  entitled 
to  a  verdict  for  that  amount  if  defendant  in  no  wsy  par- 
ticipated in  the  issue  of  the  illegal  paper.  2nd.  That 
if  not  issued  for  the  purposes  above  stated,  they  were 
valid;  and  if  plaintiff,  after  six  months  from  the  comple- 
tion of  the  road  to  crossing  of  M.  &  L.  R,  R.,  tendered 
them  to  the  defendant  in  payment  of  freight  dues  and 
they  were  refused,  the  finding  should  be  for  the  plaintiff. 

The  court,  on  its  own  motion,  and  against  the  objection 
of  the  defendant  instructed  the  jury  in  substance : 
1st.  That  if  the  finding  was  for  plaintiff  interest  should 
be  computed  at  six  per  cent,  per  annum,  from  the  day 
the  bills  were  delivered  to  plaintiff. 

2nd.  That  the  statute  of  limitation  did  not  begin  to 
run  till  the  completion  of  the  rail  road,  admitted  to  be  in 
December,  1881;  the  contract  between  the  Rail  Road 
Company  and  the  Construction  Company  being  a  single 
contract  for  construction,  although  certain  sums  were  due 
the  Construction  Company  on  estimates  of  work  done 
and  from  which  time  the  jury  will  award  interest  as 
damages. 

The  court  refused  to  give  the  instructions  asked  by  the 
defendant  which  were,  in  substance,  as  follows : 

Ist.  That  th«  certificates  sued  on  were  void ;  that  their 
delivery  to  the  construction  Company  by  the  I.  M.  &  H.  R. 
R.  Co.  was  no  payment  of  its  indebtedness  to  the  Construc- 
tion Co.;  that  the  Construction  Co.  might  have  disregarded 
such   payment,  and  at  once  brought  an  action  against  the 
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R.  R.  Co.  for  the  amount ;  that  having  a  complete  cause  of 
action  at  the  date  of  such  delivery,  the  Construction  Co.  was 
required  to  assert  it  within  3  years  or  be  barred  by  limita- 
tion ;  the  plaintiff  having  only  such  rights  as  the  Construc- 
tion Company  had  and  might  assign,  was  compelled  to  en- 
force his  rights  under  the  assignment  within  three  years; 
that  if  the  certificates  sued  on  were  delivered  to  the  Con- 
struction Company  by  the  I.  M.  &  H.  R.  R.  Co.  on  the  5th 
day  of  June,  1875,  and  this  action  was  not  commenced  until 
August,  1882,  the  finding  should  be  for  defendant. 

2Qd.  That  the  certificates  sued  on  were  issued  in  lien  of 
sums  of  money  subscribed  by  individuals  in  aid  of  L  M.  & 
H.  R.  R.  Co.  and  were  in  no  event  to  impose  upon  the  R.  R. 
Co.  a  personal  liability  in  excess  oi  such  subscriptions,  and 
that  plaintiff  can  only  recover  by  showing  that  such  subscrip- 
tions have  been  collected  by  the  R.  R.  Co.  and  not  properly 
applied  to  the  redemption  of  its  certificates  ;  that  if  no  such 
collections  have  beeu  made,  or,  if  made,  and  properly  applied 
to  redemption  of  other  certificates  of  the  same  issue,  the  find- 
ing should  be  for  defendant. 

3d.  That  if  the  finding  should  be  for  plaintiff,  interest 
should  be  computed  at  6  per  cent,  per  annum,  from  Dec,  1st, 
1881,  the  date  upon  which  the  I.  M.  &  11.  R.  R.  was 
completed  to  Forrest  City. 

4th.  That  the  cause  of  action  accrued  5th  day  of  June, 
1875,  and  if  action  was  not  brought  in  five  years  from  date, 
finding  should  be  for  defendant. 

5th.  That  the  cause  of  action  accrued  June  5th,  1875,  and 
if  the  action  was  not  brought  within  three  years  from  that 
date,  the  finding  should  be  for  defendant. 

The  result  of  the  present  controversy  does  not  depend  on 
the  validity  or  invalidity  of  these  transportation  certificates; 
nor  upon  the  question  whether,  if  they  were  issued  in  con- 
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travention  of  a  statute,  a  private  corporation  is  obliged  by 
law  to  redeem  them. 

Upon  these  points  the  curious  may  com  par  GantVs  Digest 
Ch.  XIX,  entitled  Change  Tickets ;  Van  Horn  v.  State,  5  Arh 
349 ;  Anthony  ex-parte  lb,,  358  ;  Yeatts  v.  Williams  lb.,  684; 
Smith  V,  State  21  Id.,  294;  Jones  v.  Little  Rock,  25  Id.,  301  ; 
Lindsey  v.  Rottaken,  32  Id.,  619. 

The  plaintiff  does  not  sue  on  the  paper,  but  for  money  doe 
on  the  original  contract,  the  certificates  being  used  as  evi- 
dence of  the  amount  due.  The  main  question  is  therefore 
whether  the  corporation  defendant  owes  the  plaintiff  money 
on  a  contract,  which  it  refuses  to  pay. 
i.contrtcu.  "phc  railroad  company  had  an  undoubted  right  to  contract 
for  the  construction  of  its  road.  It  did  enter  into  a 
contract  for  that  purpose  with  the  construction  company.  A 
portion  of  that  contract  has  been  assigned,  with  the  know- 
ledge and  consent  of  the  rail  road  Company,  to  the  plaintiff. 
And  he  has  a  legal  right  to  demand  pay  for  materials  fur- 
nished under  that  contract,  unless  something  has  since  oocnr- 
red  which  closes  the  doors  of  justice  against  him.  The  de- 
fendant contends  that  its  contract  relations  with  the  plaintiff 
have  been  satisfied  by  the  delivery  to  him  of  illegal  paper. 
But  it  there  was  an  intentional  fraud  in  issuing  the  certifi- 
cates, Stansell  does  not  appear  to  have  participated  in  it. 

The  only  party  that  has  done  any  wrong  is  the  defendant. 
The  obligation  to  do  justice  rests  upon  all  persons,  natural 
or  artificial,  and  if  a  corporation  obtains  the  money  or  prop- 
erty of  others  without  authority,  the  law  will  compel  resti- 
tution or  compensation.  Mansh  v.  Fulton  County,  10  WaU., 
676.  No  party  is  allowed  to  set  up  his  own  illegality  or 
wrong  to  the  prejudice  of  an  innocent  person,  unleas  the  leg- 
islate power  has  not  only  forbidden  the  making  of  the  con- 
^ch*ng«tract,  but  has  also  declared  it  to  be  void.  Now,  although 
these  certifioateSi  being  in  a  form  prohibited  by  law,  may  be 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1884.  283 

Iron  Mountain  <fc  Helena  Railroad  v.  Stansell. 

worihlesd^  so  that  no  action  can  be  maintained  npon  them, 
yet  they  are  still  capable  of  being  nsed  in  evidence.  Theyg^ij^^^^ 
are  a  written  confession  that  the  maker  has  received  the  value 
expressed  in  them.  And  the  plaintiff  is  the  equitable  as- 
signee of  the  demand  which  the  certificates  professed  to  rep- 
resent and  is  entitled  to  recover  so  much  of  the  claim  of  the 
construction  company  against  the  rail  road  company  as  is 
equal  to  the  amount  of  shin-plasters  held  by  him.  Oneida 
Bank  v.  Ontario  Bankj  21  N.  Y.  490  ;  Tracy  v,  Talmage^  14 
J(/.,  162 ;  Curtis  v.  Leaviit,  15  Id.,  9 ;  Shink  v.  Pulaski  County 
4  Dillom,  209 ;  Merchants  National  Bank  v.  Little  Rocky  5  Id^ 
299,  affirmed,  98  U.  S.  308 ;  Wood  v.  Louisiana,  6  Dillon, 
m, affirmed,  102  U.S.  294;  School  District  v.  Lombard,  2 
Dillon  493 ;  Kinsey  v.  Little  River  County,  4  Cent.  Law  Jour. 
247 ;  Hitchcock  V.  Galveston,  96  U.  S.  341;  Argenti  v.  San 
Francisco,  16  CaL,  255;  Martin  v.  San  Francisco,  lb.,  285. 

By  the  resolution  of  the  directory,  the  original  contractor 
was  authorized  to  pay  out  the  certificates,  which  were  direct- 
ed to  be  made  transferrable  by  delivery  and  payable  to  the 
holder.  Thus  by  its  own  ac*^,  the  rail  road  company  split  up 
the  original  consideration,  agreeing  to  become  paymaster  for 
the  work  to  as  many  creditors  as  there  might  be  holders  of 
the  certificates.  And  having  received  all  the  benefit  to  be 
derived  from  the  transaction,  it  is  estopped  to  deny  this. 

But  it  is  insisted  that,  if  the  money  was  due  when  thecer-  g^^,^^ 
tificates  were  issued,  the  plaintiff  had  a  presentcaupeof  action  J*  j'JJJi^^" 
and  consequently  is  now  barred  by  the  statute  of  limitations. 
As  the  contract  between  the  Construction  company  and 
the  rail  road  company  was  for  the  construction  of  the  whole 
line  of  defendant's  road  from  Helena  to  Forrest  City  and  was 
a  single  and  indivisible  contract,  the  statute  did  not  begin  to 
run  in  favor  of  the  rail  road  company  against  any  part  of 
the  sum  due  the  construction  company  until  the  work 
was  done  and  the  road  completed  according  to  contraot. 
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When  a  demand  certain  is  payable  by  instalments,  upon  ma- 
turity and  non-payment  of  one  or  more  instalments,  cov^niint 
will  lie.  Nevertheless  the  oblij^ee  may  wait  until  all  the  in- 
stalmt^nts  become  due  and  then  bring  debt.  Inglish  t?.  Wat- 
Mm,  4  Ark  ,  199 ;  State  v.  Scogin^  10  Id.^  326. 
Interest,  rpj^-^  leaves  onlv  the  question  of  interest.  The  resolution 
provided  for  advances  to  be  made  from  time  to  time,  as  the 
work  progressed,  but  forty  per  cent,  of  the  amount  earned 
was  to  be  withheld — doubtless  to  cover  future  possible  iail- 
u res  on  the  part  of  the  contractor.  Now,  when,  under  the 
contract,  payments  or  estimates  became  due  to  the  construc- 
tion company,  which  were  not  paid,  they  drew  lawful  inter- 
est from  the  time  payment  was  due,  which  was  in  1875. 
QanWa  Dig.  Sec.  4277 ;  WatMnsv.  Wassell,  20  Ark.  419. 
The  judgment  is  affirmed. 


48    884 
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Beard  v.  State. 

1.  Selling  Mortgaged  Property  :  Mortgage-,  Interest  in  crop, 

A  cropper  on  shares  has  such  an  interest  in  the  crop  as  is  the  sub- 
ject of  mortgage,  and  for  the  sale  of  which,  when  mortgaged,  and 
the  mortgage  recorded,  he  will  be  guilty  of  a  felony. 

2.  Same:   Intent, 

In  order  to  find  one  guilty  of  selling  mortgaged  property,  it  is  not 
necessary  that  the  jury  find  that  he  sold  it  with  the  felonious  in- 
tent to  deprive  the  mortgagee  of  bis  debt. 

Eakin,  J.,  dissenting. 
NoTB.—The  mortgage  in  this  case  waa  duly  recorded. ^£ep«rter. 

APPEAL  from  Baxter  Circuit  Court. 
Hon,  R.  H,  Powell  Circuit  Judge, 
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/.  i.  Abemdhy  for  appellant. 

C.  B.  Moore,  Att'y  Gen^l,  contra. 

The  indictment  is  in  almost  the  exact  words  of  the 
statute,  and  the  motion  in  arrest  was  properly  overruled. 
Ads  1874-5  p.,  129-130.  The  mortgage  was  duly  filed 
aod  "  abstracted  under  the  Act  of  1877,  and  the  evidence 
clearly  shows  that  defendant  both  sold  and  bartered 
personal  property  upon  which  there  was  a  duly  recorded 
mortgage.  The  Act  makes  it  a  crime,  and  no  intent  to 
tlelraud  need  be  proved. 

CocKRiLL,  C.  J.  Appellant  was  tried  and  convicted  i.  sHiiM 
under  an  indictment  in  two  counts,  charging  him  in  one,^<>P«^y* 
with  selling,  and  in  the  other,  with  bartering,  parts  of  a 
crop  of  cotton  which  he  had  previously  mortgaged.  The 
indictment  contained  all  the  averments  necessary  under 
the  btaiute  to  a  lull  description  of  the  offence,  and  the 
proof  was  sufficient  to  every  point.  The  court  instructed 
the  jury  fairly  and  almost  in  the  language  of  the  statute. 

The  apellant  asked  two  instructions,  however,  which 
the  court  refused.  The  first  was  upon  the  theory  that  if 
appellant  planted  the  crop  in  question  as  "a  cropper  on 
shares,"  he  had  no  interest  in  it  which  he  could  mortgage, 
and  he  should  be  acquitted.     This  was  properly  refused. 

By  the  common  law  a  mortgage  of  chattels  not  in  esse  interfKt 
or  thereafter  to  be  acquired  by  the  mortgagor  was  void.  jSctS^nToit 
This  rule  has,  however,  been  practically  anuUed  in  this 
and  some  other  States  by  the  incorporation  of  the  princi- 
ple of  the  Civil  Law  on  this  subject  into  our  equity  juris- 
prudence. Such  a  mortgage  can  be  recorded  with  like 
eflect  as  other  chattel  mortgages  and  equity  will  enforce 
it  without  question  whenever  there  is  anything  for  the 
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mortgage  to  take  hold  of.     Apperson  v.  Moore  30  Ark.^  57' 
Hendrick  v.  Britain,  63  Ind.,  438. 

This  Was  true  of  a  mortgage  by  a  "  cropper  on  shares'* 
of  his  crop  prior  to  the  Act  of  Feb.  11th,  1875.  McOee 
V.  Fitzer,  37  Texas,  27;  Potts  v.  Newell,  22  Minn.,  561;  1 
Wash.,  iJ.  P.,  *365.  This  Act  put  an  end,  in  this  State, 
to  the  unseemly  conflict  between  law  and  equity  in  respect 
to  mortgages  of  unplanted  or  immature  crops,  by  making 
them  good  at  law  as  well  as  in  equity.  Jarreit  v.  McDan- 
iel,  34  Ark.,  598. 

2  ckimi-  The  second  instruction  was  to  the  effect  that  the  jury 
must  find  that  appellant  disposed  of  the  mortgaged  prop- 
erty, with  the  felonious  intent  of  depriving  the  mortgagee 
of  his  debt,  before  they  could  find  a  verdict  of  guilty. 

The  legislature  "  have  the  unquestioned  right,  so  long 
as  they  keep  themselves  within  the  pale  of  the  Constitu- 
tion, to  command  the  performance  of  such  acts  as  are 
right,  and  to  prohibit  such  .as  they  may  conceive  to  be 
wrong,  and  their  right  is  equally  indihputable  to  say 
whether  the  intention  shall  be  presumed  from  the  mere 
act  prohibited,  or  whether  in  addition  to  that  act  the 
State  shall  also  show  the  intent  which  prompted  itscom- 
mission.'^    Shover  v.  State,  10  Ay^L,  264. 

The  statute  upon  which  the  indictment  in  this  case  is 
based,  makes  it  a  crime  to  dispose  of  personal  property, 
under  particular  circumstances.  When  a  party  volunta- 
rily does  the  act  prohibited,  he  is  charged  with  the  crim- 
inal intent  of  doing  it,  and  no  other  or  further  intent 
need  be  shown.  Seelig  v.  State  ante  96 ;  U.  8.  v.  Ulrice,  3 
Dillon,  532 ;  Com.  v.  Mash,  7  Met.,  {Mass.)  472. 

It  was  not  error  to  refuse  to  instruct  the  jury  as  asked. 

Afiirmed. 
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Dissenting  opinion  by 

Eakin,  J.  The  defeadaut  was  a  cropper,  making  a 
crop  upon  the  land  of  another,  for  an  aliquot  portion,  and 
using  the  team  and  tools  of  the  land-owner  lor  the  pur- 


I  concur  with  the  court  in  the  view  that  our  statute, 
on  the  subject  of  removing,  selling,  bartering  or  dispos- 
ing of  mortgaged  property,  includes  equitable  as  well 
as  purely  legal  liens.  Both  are  within  the  letter,  as 
well  as  the  spirit  and  jnischiet  of  the  Act.  There  was 
no  error  in  refosing  the  instruction  on  that  point. 

I  think,  however,  that  the  jury  should  have  been  lelt 
free  to  consider  of  the  intention  to  defraud  the  mortgagee, 
and  that,  therefore,  the  court  erred  in  refusing  to  instruct 
the  jury  that  they  must  believe  from  the  evidence  that  de- 
fendant had  such  felonious  intent. 

It  is  true  the  statute  is  silent  as  to  the  intent,  but  the 
mischiet  aimed  at,  indeed  the  only  conceivable  mischief 
which  could  result  from  the  sale  of  mortgaged  property, 
is  the  fraud  upon  the  creditor  in  depriving  him  of  his 
debt.  Criminal  statutes,  according  to  well-settled  prin- 
ciples are  to  be  construed  strictly  in  favor  of  defendants, 
under  indictments  to  punish.  The  construction  should 
be,  says  Mr.  Bishop,  **  as  far  as  possible,  in  harmony  with 
their  policy^  and  the  common  law."  Statutory  Crimen,  Sec. 
141.  Moreover,  *'  a  statute  will  not  generally  make  an  act 
criminal,  however  broad  may  be  its  language,  unless  the  of- 
fender's intent  concurred  with  the  Act."  lb..  Sec.  132. 
This  intent  does  not  refer  to  the  doing  of  the  act,  but  to 
the  evil  motive,  as  illustrated  by  the  case  of  an  act  mak- 
ing it  capital  to  draw  blood  in  the  streets.  This  wa^  held 
not  to  apply  to  a  surgeon  who  bled  a  man  who  had  fallen 
ia  a  St,  although  he  intentionally  did  the  veiy  act  which 
the  statute  prohibited.    But  he  had  no  felonious  intent 
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to  perpetrate  the  crime,   wliicli  the   statute   aimed  at 
which  was  to  draw  blood  by  assault. 

The  statute  in  judgment  is  in  derogation  of  the  com- 
mon law,  and  in  some  respects  peculiar.  It  makes  it  fel- 
ony to  sell,  what  it  would  only  be  a  misdemeanor  to 
steal,  as  to  all  things  within  the  limits  ot  value  governing 
petit  larceny.  If,  in  this  case,  the  defendant  had  stolen 
from  the  moitgagee,  all  that  the  proof  shows  he  8o!d,  he 
would  not  be  guilty  of  felony. 

It  may  be  well  apprehended  tjiat  if  strictly  construed 
without  refc-rtuce  to  evil  intent,  it  may  reach  consequen- 
ces which  would  shock  the  sense  of  Justice  and  confuse 
all  ideas  ef  distinction  between  crime  and  innocence.  If 
the  doing  of  the  prohibited  act,  with  intent  to  do  it,  be, 
alone,  conclusiveof  guilt,  and  the  jury  be  precluded  from 
all  consideration  of  intent  to  defraud,then  the  most  over- 
whelming necessity,  with  ample  provision  for  meeting 
the  debt  from  other  sources,  can  never  be  shown.  One 
who  had  given  a  large  mortgage  of  persoial  property  to 
secure  a  debt  and  then  paid  the  debt  to  the  smallest  esti- 
mable balance,  could  not  sell  the  smallest  portion  of  it 
under  any  emergency,  for  the  mortgage  would  cover  all 
for  the  balance. 

Upon  the  other  hand  I  see  no  evil  to  arise  from  entrust- 
ing juries  with  the  consideration,  in  each  case,  of  the  evil 
intent.  Generally  they  are  astute  enough,  with  their 
knowledge  of  human  motives  and  experience  of  human 
conduct,  to  detect  an  intent  to  defraud,  or  to  recognize 
an  innocent  intent.  Laws  are  to  be  reasonably  inter- 
preted, so  as  not  to  reach  absurd  results.  1  think  it  rea- 
sonable to  apply  to  this  statute  the  common  law  doctrine 
that  no  acts  are  felonious  not  done  with  felonious  intent. 

My  opinions  as  to  the  proper  construction  of  the  stat- 
ute, are  strengthened  by  the  circumstances  of  this  case. 
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Ab  I  view  the  evidence,  it  shows  that  the  defendant  was 
a  very  poor  man,  dependent  wholly,  for  daily  bread,  on 
cbdiy  labor,  with  a  wife  who  had  been  sick  for  most  of 
the  year.  He  paid  the  mortgagee  the  greater  part  of  the 
debt,  and  sold  a  very  small  portion  of  the  crop,  in  the 
seed,  to  procure  a  little  beef,  some  other  necessaries,  and 
a  cheap  door  shutter.  He  then  agreed  with  the  mort- 
gagee to  work  out  the  balance  of  the  debt,  which  was 
less  than  twenty  dollars,  with  the  mortgagee's  father. 
The  mortgagee,  knowing  the  facts,  agreed  to  be  satisfied 
with  that,  and,  from  anything  that  appears,  the  labor  may 
have  been  performed.  "For  this,  he  is  to  bear  the  brand, 
through  life,  of  a  convicted  felon,  besides  serving  a  year  in 
the  penitentiary. 

Notwithstanding  the  hardship  to  himself  and  the  inva- 
lid wife,  it  must  be  concluded  that  if  he  acted  with  intent 
to  defraud  his  creditor,  the  conviction  is  legal  and  proper. 
But  I  am  not  sure  the  jury  would  have  thought  that  he 
did,  and  I  believe  on  a  fair  and  reasonable  construction 
of  the  law,  by  its  manifest  policy,  and  with  a  view  to  the 
mischief  it  was  intended  to  suppress,  it  ought  to  have 
been  left  with  them  to  say. 

I  think  there  ought  to  be  a  new  trial,  and  that  the  jury 
should  have  the  instruction  asked. 


Plynn  v.  State* 


1.    Criminal  Evidence  :    Res  gestce:  Declarations, 
In  prosecutions  for  assault  words  uttered  during  the  continuauce 
of  the  main  transaction  or  so  soon  thereafter  as  to  preclude  the 
hypothesis  of  concoction  or  premeditation,  whether  by  the  aet- 
19 43 
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ive  or  passive  party,  become  a  part  of  the  transaction  itself;  and 
if  relevant,  may  be  prove<l  as  any  other  fi^t,  without  calling  the 
party  who  uttered  tl^em;  but  declarations  are  not  admissible 
until  it  is  shown  that  the  declarant  was  a  participant  in  the  trans- 
action which  the  declaration  is  intended  to  explain  or  enlarge. 

2.  Criminal  Practice  :    Admissions  of  attorney  at  the  trials  effect  of. 
A  prisoner  is  not  bound  by  the  Waiver  or  admission  of  his  attorney 

at  the  trial  unless  it  be  distinct  and  formal  and  made  for  the 
purpose  of  binding  the  prisoner. 

3.  Criminal  Practice  :    InstructionB. 

A  declaration  by  the  Judge  in  instructing  the  Jury  in  a  ca«e  of  as- 
sault with  intent  to  kill  **  that  the  prisoner  is  guilty  of  an  assault 
with  intent  to  kill  or  he  is  guilty  of  nothing,''  is  error. 


APPEAL  from  Faulkner  Circuit  Court- 
Hon.  F.  T.  Vaughan  Circuit  Judge. 

Jos.  M,  Pomeroy  and  R.  A.  Howard^  for  appellant. 

1.  lu  criminal  cases  counsel  cannot  bind  a  defendant  by 
adrainsionH,  nor  can  be  weaken  nor  impair  the  all-erabraclDg 
force  ot  the  plea  of  not  guilty.  He  cannot  waive  any  of  defend- 
ant's rights.  16  Ark,  601;  17  Id.,  290;  20  Id.,  106;  21  Id.,  198 
lb  ,  228;  22  Id.,  214.  No  admission  at  the  trial  can  be  of, 
any  validity  which  is  not  made  directly  and  with  full  atten- 
tive consent  as  a  part  of  the  record.  An  express  relinquish- 
ment of  a  right  should  appear  before  the  party  can  be  de- 
prived of  it.     16  Ark.,  605;  3  Mass.,  152;  18  JohnB.,  218. 

2.  Boicourt's  testimony  as  to  what  Pruitt  said  was  inad- 
miHsible  as  part  of  the  res  gestce.  It  was  mere  hearsay.  25 
^rjfe.,  89. 

3.  The  court  erred  in  instructing  the  jury  that  defendant 
was  guilty  of  assault  with  intent  to  kill,  &c.,  or  nothing. 
TJoder  our  practice  defendant  may  be  found  guilty  of  differ- 
ent degrees  of  an   offense.     GantVs   Dig.,  Sec.    1961-2-3; 
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4.  A  party  has  a  right  to  insist  that  a  proper  charge 
should  be  given  in  the  terms  in  which  it  is  asked,  and  if  it  is 
not,  bat  the  substance  only  given,  it  is  error.  13  Ala.,  222, 
231;  11  ^fa.,  1059. 

C.  B.  Moore,  Att'y  GenM,  contra. 

1.  Boicourt's  testimony  was  admissible  as  part  of  the  res 
gestae.  Greenl  on  Ec,  Vol  I.  Sec.  108;  12^rJt.,  782;  34  Id., 
720.  Especially  in  view  of  the  admissions  of  counsel  that  the 
fad  of  the  shooting  was  not  denied  and  "  that  defendant  planted 
himself  on  the  right  of  self  defense. 

2.  It  is  competent  for  counsel  to  bind  a  client  by  admis- 
sions, when  made  distinctly  and  formally,  and  they  have  the 
effect  of  dispensing  with  formal  proof.  Oreenl.  on  Ev.,  Vol. 
I,  Sec.  186. 

3.  Some  rights  cannot  be  waived  either  by  counsel  or 
defendant,  i.  e.  the  right  of  trial  by  jury  in  felonies,  and  the 
cases  cited  for  appellant  are  of  that  character. 

4.  The  prayers  of  defendant  refused  were  cumulative  and 
are  fairly  covered  by  the  geneml  charge  of  the  court.  John- 
son  V.  Brock,  23  Ark.,  283. 

5.  The  statement  by  the  court  that  in  this  cause  the  de- 
fendant was  guilty  of  an  assault  with  intent  to  kill,  &c.,  or 
nothing,  while  perhaps  unnecessary,  is  not  seriously  objec- 
tionable. Defendant  had  planted  himself  on  the  right  of  self 
defense,  admitted  the  shooting,  and  there  was  nothing  to  in- 
dicate a  simple  or  an  aggravated  assault.  It  was  such  an 
assault  or  nothing. 

CoCKRiLL,   C.  J.     Appellant    was   indicted  in   Pulaski    i-  <2*>»«- 

'  *^*  INAL   EVI- 

Coonty  for  an  assault  with  intent  to  murder  one   Robert ^^^^-"gj* 
Praitt.     He  was  convicted  in  Faulkner  County  on  change  ®**^^**'"* 
of  venue  and  his  punishment  assessed  at  three  years  in  the 
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penitentiary.  On  the  trial  it  was  proved  that  in  March, 
1884,  without  provocation  he  fired  three  shots  with  a  pistol 
from  a  point  diagonally  across  the  street  from  the  front  door 
of  a  hotel  in  Little  Rock  into  the  said  door,  while  a  number 
of  men  were  standing  in  and  about  it.  To  sustain  the  issue 
that  the  shots  were  fired  at  Pruitt,  for  that  was  the  charge  io 
the  indictment,  the  State  introduced  John  Boicourt,  who 
testified  as  follows : 

^'I  was  at  Little  Rock  the  Sunday  morning  of  the  shooting. 
I  was  in  the  lobby  of  the  Capital  Hotel.  I  was  standing 
facing  the  door  leading  from  the  lobby  of  the  hotel  into  the 
billiard  room,  talking  with  some  gentlemen  and  we  were  just 
finishing  the  conversation  when  this  crack  came.  I  thought 
at  first  that  some  one  had  slammed  the  door  very  hard  and 
broke  the  glass.  Before  I-  got  to  see  the  door  something 
else  sounded,  and  I  distinguished  the  sound  of  a  pistol,  and 
ran  back  through  the  billiard  room  to  a  little  alley  way,  t<» 
keep  out  of  the  line  of  the  shots,  and  several  other  gentlemen 
ran  back  with  me.  It  was  so  thick  I  could  not  get  through. 
A  little  small  man  came  running  up  on  my  right  and  said, 
' '  He  is  shooting  at  me.  Wm.  Flynn  is  shooting  at  me.'  He 
looked  scared  and  I  said  '  Gaddy  you,  I  am  going  to  get  out 
i  of  your  way.'  *' 

Witness  further  stated  that  the  little  small  man  referred 
to  was  Robert  Pruitt ;  and  also  that  after  the  pris^mer  was 
arrested  he  informed  Pruitt  of  that  fact  and  saw  him  go  off 
up  stairs  with  his  attorney. 

There  was  no  other  testimony  about  Pruitt  excepting  that 
a  subpcsna  for  him  had  been  returned  not  found^  and  there 
was  nothing  else  tending  to  nhow  u(>on  whom  the  asasult 
was  made.  Appellant  in  apt  time  objected  to  the  testimony 
about  Pruitt's  statements,  and  the  question  of  its  admissibil- 
ity is  presented  by  the  bill  of  exceptions. 

It  often  becomes  difficult  to  determine  when  declarations 
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shall  be  received  as  part  of  the  res  gestce.    In  cases  like  this 
words  uttered  during  the  continuance  of  the  main  action,  or 
so  soon  thereafter  as  to  preclude  the  hypothesis  of  concoction 
or  premeditation,  whether  by  the  active  or  passive  party,  be- 
come a  part  of  the  transaction  itself,  and  if  they  are  relevant, 
may  be  proved  as  any  other  fact  without  calling  the  party 
who  uttered  them.     And  if  the  assaulted  party  should  flee, 
as  it  is  argued  that  Pruitt  did  here,  what  he  says  in  his  flight 
nnder  the  apprehension  of  immediate  danger  is  admissible 
for  the  same  reason.     All  declarations,  however,  must  come  I 
from  a  participant  in  the  transaction  which  the  declarations! 
are  intended  to  explain  or  enlarge,  to  come  within  the  rule.  !| 
1   Greenl.    Ev.  Sec.  108  and   note;    Whart.   Ev.   Sees.  262 
d  seq.;  Eveson  v.  Kinnaird,  6  East,  188  ;  State  v.  Davidson, 
30    VermH,   377 ;  State  v.    Wagner,  61  Me.,  193 ;  Com.  v. 
Ha4ikett,  2  Allen  136 ;  Insurance  Co.  v.  Moseley,   8    WaU., 
397.    The  declarations  of  a  by-stander  are  not  admissible  in  j 
evidence.     Authorities,  Sup.;  Bradshaw  v.  Com.  10  Bush.,  \ 
676. 

It  is  not  neoeaaary  here  to  consider  the  exceptions,  toJthe 
rale.  In  this  case  there  was  nothing  to  show  that  Pruitt 
was  a  party  passive  or  otherwise  to  the  assault.  All  we  know 
of  him  is  that  he  was  a  good  deal  excited  in  the  back  part  of 
the  hotel  billiard  saloon  where  others  had  fled  for  safety. 
Whether  he  came  there  from  the  scene  of  action  or  was  there 
fipom  the  first,  we  are  not  informed.  It  would  not  be  safe  to  ^ 
establish  the  rule  that  hi<^  declarations  under  such  circum- 
stances could  be  heard  to  establish  his  connection  with  the 
affiwr,  andLwe  have  found  nocasejgoin^  so  far.  In  all  the 
cases  so  far  as  we  are  advised  there  are  circumstances  or 
proof  connecting  the  declarant  with  the  passing  events.  The 
case  is  not  unlike  that  of  an  agent  with  reference  to  the  proof 
of  bis  agency.  The  agent's  declarations  made  in  conducting 
Ui  igency,  are  part  of  the  rei  g^vtm.    But  bis  bare  deolara« 
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tions  caunot  be  proved  to  show  the  agency.     That  most  be 
shown  aliunde.     Grim  v.  Bonndl^  78  Pean.  St.  152. 

And  so  if  Pruitt  were  first  coDnected  with  the  main  fact 
of  the  assault  by  testimony  tending  to  show  a  participation 
n  or  connection  with  it,  his  statements  made  in  conformity 
with  the  above  rules  should  be  received  to  explain  or 
strengthen  that  testimony,  as  well  as  to  supply  new  and  other- 
/wise  unproved  elements  of  the  res  gestce.  Until  he  is  linked 
with  the  affair  in  some  way  he  is  only  a  bystander  and  what 
I  he  said  is  hearsay. 
t,  Admis-  In  his  opening  statement  to  the  jury,appellant's  counsel  said 
cooDMi  Jt  something  about  the  prisoner  planting  himself  on  the  right 
of  self-defence.  There  is  some  doubt  as  to  what  was  said, 
but  it  is  insisted  that  the  statement  was  a  confession  or  ad- 
mission of  the  shooting  at  Pruitt  by  the  prisoner.  We  can- 
not so  view  it.  Without  determining  what  rights  an  attorney 
can  waive  for  a  prisoner  on  trial  for  a  felony,  we  feel  assured 
that  the  fact  of  the  waiver  or  admission  should  be  distinct 
and  formal,  and  made  for  that  purpose  in  order  to  bind  the 
prisoner.  1  Qreenl.  Ev.  Sec.  186. 
8.  crim-  Various  instructions  to  the  jury  were  given  and  refused 
In-  by  the  court,  and  the  giving  and  refusing  of  all  these,  except 
those  given  at  appellant's  instance,  were  objected  to  by  him, 
and  urged  as  grounds  for  a  new  trial.  It  would  serve  no 
useful  purpose  to  discuss  these  in  detail.  It  is  sufficient  to  say 
that  the  law  applicable  to  the  case  was  clearly  defined  to  the 
jury  without  prejudice  to  the  appellant,  unless  it  was  in  this, 
viz :  In  concluding  the  charge  the  court  instructed  the  jury 
that  if  they  found  the  appellant  guilty  they  should  asbess  his 
punishment  at  not  less  than  three  nor  more  than  21  years  in 
the  penitentiary,  and  "  that  in  this  case  the  defendant  was 
guilty  of  an  assault  with  intent  to  kill  or  that  he  was  guilty 
of  nothing.'* 

In  the  case  of  Hopt  v.  Utah,  on  a  trial  for  murder  in  the 
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first  degree,  the  court  made  this  statement  to  the  jury : 

"  That  an  atrocious  and  dastardly  murder  has  been  com- 
mitted hy  some  person  is  apparent,  but  in  your  deliberations 
you  should  be  careful  not  to  be  influenced  by  any  feeling." 
The  Supreme  Court  of  the  U.  S.,  in  110  U.  S.,  582,  had  this 
to  say  of  it :     "  It  is  clear  that  the  observation  by  the  court, 
that  'an  atrocious  and  dastardly  murder  had  been  committed 
by  some  one,'  was  naturally^  rfigardfidJ)y  them  (the  jury)  as 
an  instruction  that  the  offence,  by  whomsoever  committed, 
was  murder  in  the  first  degree,  whereas  it  was  for  the  jury, 
having  been  informed  as  to  what  was  murder  by  the  laws  of 
Utah,  to  say  whether  the  facts  made  a  case  of  murder  in  the 
first  or  second  degree.     *    *     *     .     It  is  expressly  declared 
by  the  Code  of  Criminal  Procedure  that  while  he  may  '  state 
the  testimony,'  and  'declare  the  law,'  he  '  must  not  charge 
the  jury  in  respect  to  matters  of  fact.'    The  error  committed 
was  not  cured  by  the  previous  observation  of  the  judge  that 
by  the  laws  of  Utah  the  jury  are  the  sole  judges  of  the  cred- 
ibility of  the  witnesses  and  of  the  weight  of  the   evidence, 
and  of  the  tacts.     It  is  rather  more  correct  to  say,  that  the 
effect  of  that  observation  was  destroyed  by  the  statement  at 
the  conclusion  of  the  charge,  that  the  murder,  by  whomsoever 
committed,  was  an  attrocious  and  dastardly  one  and  there- 
fore was,  as  the  jury  might  infer,  murder  in  the  first  degree." 
The  charge,  in  the  case  at  bar,  left  the  jury  no  room  to 
"  infer  "  anything  in  regard  to  the  degree  of  the  offence  or 
the  nature  of  the  penalty,  but  cut  them  off  from  finding  the 
prisoner  guilty  of  any  of  the  lower  grades  of  assault,  as  they 
might  have  otherwise  done.     Under  an  indictment  such  as 
we  have  here,  a  prisoner  may  be  convicted  of  any  one  of 
several  very  grave  offences,  an  assault  with  intent  to  murder 
being  the  highest  in  degree,  and  he  has  the  right  to  have  the 
jadgment  of  the  jury  upon  the  facts  uninfluenced  by  any  di- 
reotioii  irom  the  court  as  to  the  weight  of  evidence.    The 
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people  of  this  State  bave  jealously  guarded  the  right  of  the 
jury  in  this  respect  by  deelaring  in  the  Constitution  that 
judges  shall  not  charge  juries  with  regard  to  matters  of  fact, 
and  while  in  this  particular  case  the  charge  of  the  court  was 
morally  right,  under  the  law  it  was  error. 
Reversed  and  remanded  for  a  new  trial. 
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Jg  ^  Keith  v.  Fheeman,  et  al. 
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I  43  296  1.    Practice  in  Supreme  Court.     Erroneous  declaratioms  of  law  by 

73   607  r^un* 

' Ctrcutt  Court, 

When  there  is  no  error  in  the  finding  of  the  focts,  nor  in  the  judg. 
ment  of  the  Chcuit  Court,  in  a  case  tried  by  the  court,  the  judg- 
ment will  he  affirmed  though  the  declarations  of  law  by  the  court 
be  erroneous. 

2.  Taxes  ;     Warrant  to  collect  directed  to  Sheriff. 

A  warrant  attached  to  the  tax  book  for  collecting  the  taxes  is  not 
illegal  for  being  addressed  to  the  Sherifi  instead  of  to  the  collec- 
tor of  revenue,  unless  the  Sheriff  and  collector  of  the  county  are 
difierent  persons. 

3.  Tax  Sales  :     Certificate  of  purchase  by  the  State :     What  suf- 

ficient, 
A  list  of  lands  showing  in  separate  columns,  the  sections,  town- 
ship, range,  acres,  year  of  the  taxes,  valuation,  different  kinds 
of  taxes,  with  their  respective  amounts,  the  total  taxes,  penalty, 
costs,  and  aggregate  of  the  whole,  headed  "  List  of  Lands  for- 
feited or  sold  to  the  State  in  Benton  county.  Ark.,  May  13th, 
1872,  for  non-payment  of  taxes  for  the  years  1870-1871,  and 
which  remained  unredeemed  on  the  2l8t  day  of  March  1875," 
and  signed  at  the  end  ''  John  Black,  Clerk,''  and  recorded  in  the 
Recorder's  office  of  the  county,  is  a  sufficient  certificate  of  pur- 
chase by  the  State  under  the  revenue  Act  of  1874. 

4.  Pleading:   Ejectment:     Answer^  fteading  conclusions  of  law ^ 
An  answer  in  ejectment  denying  that  the  plaintlfT  is  the  legal 

owner  of  the  land— that  the  defendant  holds  unlawfully  and 
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without  right,  and  that  he  unlawftiUy  keeps  plaintifTout  of  poe- 
seaaion,  sets  up  only  conclusions  of  law  and  is  demurrable. 

5.    Tax  Sale  :    Redemption  by  infant  after  sale  by  the  State, 
When  land  of  an  infant  has  been  forfeited  to  the  State  and  been 
sold  by  the  State  before  his  time  for  redemption  has  expired,  he 
may  redeem  ftova  the  purchaser  from  the  State,  and  the  redemp* 
tion  money  will  belong  to  the  purchaser  and  not  to  the  State. 


APPEAL  from  Bent(m  Circuit  Court. 
Hon.  J.  M.  PiTTMAN  Circuit  Judge. 

E.  P.  Watson  for  appellant. 

Appellees  are  tarred  by  limitation,  Sec.  4117  Gkntt's 
Digest,  also  by  two  years  limitation  curing  all  defects  in 
the  manner  of  assessing,  levying  of  taxes  or  any  other 
irregularity  of  any  officer.    Seo.  5217  QarMs  Digest. 

Having  established  a  prima  fade  title  in  appellant  by 
the  certificate  of  the  clerk  duly  recorded,  and  chain  of 
title  from  the  State,  the  burden  to  disprove  was  on  appel- 
lees.   Sec  5206  GanWs  Dig. ;  19  Ark.,  611 ;  15  id.,  331. 

As  to  the  minors ;  if  they  have  a  right  to  redeem  they 
must  pursue  the  remedy  provided  by  the  statute ;  if  there 
is  no  statutory  remedy,  they  must  go  into  chancery. 
OarroU  v.  Johnson  41  Ark.  ' 

The  Legislature  had  the  right  to  cure  all  irregularities 
in  tax  sales,  either  by  a  healing  act,  or  by  an  act  provid- 
ing that  certain  irregularities  shall  not  invalidate  a  tax 
aale.  See  on  the  subject  of  limitation,  constructive  pos- 
session of  wild  lands,  and  the  power  to  cure,  &c.  Law- 
rence v.  Kennedy,  32  Wis.;  18  Id.,  268;  38  Iowa,  456;  26 
H^.,614;  29  Id.,  152;  Parks  v.  C.  &  F.  R.  R.,  32  Ark.; 
29  Iowa,  889 ;  Cooley  C&nst.  Lim.,  3d  M.  p.  379,  note  1  p. 
381;  Oooley  on  Taxation  p.  280-1;  Acts  1871,  Sec.  125,  p. 
I69i  Sec  123;  Oconio  County  v.  Jerrard^  46  Wis^  Cooky  on 
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Taxation  p.  876,  383 ;  Burroughs  on  Tax.  p.  345-6  and  notes ; 
Blackwell  on  Tax  Titles^  p.  661-2-3,  672-3-4-5;  22  Ark,, 
178;  20  ld.j  508 ;  37  Id.,  107. 

The  warrant  addressed  to  the  Sheriff  was  sufficient,  he 
being  ex-officio  collector.  He  was  at  any  rate  de  facto  c<»l- 
lector  and  all  his  acts  as  such  are  valid  and  binding. 
Cooleyon  Taxation,  189 ;  9  Mass.,  231*;  41  Mich.,  616  ;  46  Al 
F.,  375  ;  38  Conn,,  449  ;  1  Johns.,  549;  25  Wend.,  536  Ac, 
But  the  statute  was  what  gave  him  authority  to  sell  and 
not  the  warrant.  Acts  1 87 1 ,  p.  169  Sec.  100 ;  Burroughs  on 
Taxation  p.  295. 

The  certificate  of  the  clerk  contains  all  that  is  required 
by  law.  Acts  1884-5  p.  227,  Sec.  19.  A  certificate  is  a 
written  statement  of  a  fact  signed  by  the  officer  officially. 
Bowvier  Law  Diet. ;   Webster  Diet,  in  verbum. 

The  law  does  not  require  a  seal.  53  Miss.,  259.  Min- 
isterial acts  of  clerks  are  not  always  required  to  be  at- 
tested by  seal.     1  Greenl.,  Evidence. 

L.  Gregg  for  appellees. 

The  offices  of  Sheriflf  and  Collector  are  different — sep- 
arately bonded  for  &c.,  the  duties  and  responsibilities  are 
distinct  and  separate,  and  a  warrant  directed  to  the  Sher- 
iff did  not  authorize  the  collector  to  sell.  The  warraat 
is  his  authority  to  sell,  and  a  pretended  sale  without  au- 
thority is  void  and  conferred  no  rights.  Burroughs  on 
Taxation,  34  ;  23  Ark.,  370 ;  19  Id,;  602. 

A  proper  assessment  and  levy,  and  warrant  to  the  od- 
lector  are  jurisdictional  questions,  and  not  mere  irregular- 
ities— ^there  was  no  authority  to  sell,  and  the  sale  a  nul- 
lity and  could  not  be  cured  or  rendered  valid.  Sec.  5217 
Gantt^s  Dig.;  Burroughs  an  Taxaiion,  84 ;  Blojckwdl  on  Tax 
Titles,  445  ;  57  Penn.  St.,\Z;  19  La.  Ann.,  184 ;  27  Iowa, 
356. 

The  County  Clerk  neither  made  nor  recorded  a  certifi- 
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cate  of  the  sale  to  the  State,  as  required  by  law,  nor  is  the 
list  made  by  him  attested  by  his  seal.  Sec.  19  Acts  1875 
p.  227;  Morton  v.  Reeds  9  ifo.,  878. 

Sec.  5206  of  Gantt's  was  never  intended  to,  and  the 
Legislature  could  not,  make  a  deed  absolutely  void  abso- 
lutely valid,  or  make  a>alid  title  out  of  a  nullity. 

The  right  of  the  minors  to  redeem  is  certainly  clear. 
Any  one  legally  interested  in  lands  or  owning  any  pari 
thereof  has  the  right  to  redeem.  Burroughs  on  Taxation, 
Z^^l  and  notes;  SOife.,  529;  Blaehwell  on  Tax  Titles^  420 
and  430-1. 

A  tender  of  the  taxes,  penally  and  costs  &c.  is  equiva- 
lent to  a  redemption.  Cooley  on  Tax.  par.  6,  p.  367  and 
note  S,p.  368;  3  W.  Fa,,  522;  5  La.  Ann.y  675. 

Eakin,  J.  This  is  an  action  of  ejectment  brought  by 
the  heirs  of  Jackson  8.  Freeman,  who  died  in  1861,  the 
recognized  owner.  The  prima  facie  title  of  plamtiflfs  was 
thus  established. 

The  defendant  Keith  defended  upon  a  tax  title,  alleg- 
ing in  his  answer,  that  the  tract  of  land  in  controversy 
was  sold  by  the  Collector  on  —  day  of  May  1872  for  the 
taxes  of  1870  and  1871,  was  bid  in  by  the  State  and  not 
redeemed,  and  in  1845  was  certified  to  the  Commissioner 
of  State  Lands,  and  that  on  the  8th  of  March  1879,  it  was 
purchased  of  the  Commissioner  by  parties  who  obtained 
a  deed  and  had  the  same  recorded,  under  and  through 
whom  defendant  claims  and  holds  possession.  This  de- 
fence was  presented  in  the  first  two  paragraphs,  together 
with  the  statute  of  limitations  of  two  years. 

The  3d,  4th  and  5th  paragraphs  denied,  respectively, 
that  plaintifis  were  the  legal  owners  of  the  land,  that  de- 
fendant held  unlawfully  and  without  right,  and  that  he 
unlawfully  kept  plaintiffs  out  of  possession. 

The  6th  reiterated  the  facts  as  to  the  purchase,  and  set 
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up  further,  that  defendant  and  those  under  whom  he 
claimed  had  paid  the  taxts  of  1870  and  71,  and  had  prior 
to  the  commencement  of  this  suit  made  valuable  im- 
provements. Wherefore  he  prayed,  if  dispossessed,  to 
have  repaid  to  him  the  amount  originally  advanced  with 
100  per  cent,  interest,  and  25  per  cent,  per  annum,  upon 
all  taxes  and  costs  since  paid,  together  with  the  full  value 
of  improvements,  and  that  a  lien  be  declared. 

An  amended  answer,  as  a  7th  paragraph,  sets  up  that 
by  virtue  of  said  purchase  from  the  State  in  1879,  and  of 
the  deed  from  the  purchasers  to  defendant,  he  went  into 
and  now  holds  possession,  and  that  more  than  two  years 
had  elapsed  between  the  commencement  of  the  suit  and 
the  making  and  recording  of  the  certificate  to  the  State 
of  Arkansas ;  and  more  than  two  years  between  the  be- 
gining  ot  the  suit  arid  the  date  of  the  deed  from  the 
State.  Wherefore  he  insists  upon  the  bar  of  the  statute 
of  limitations. 

To  all  these  paragraphs,  separately,  the  plaintiflF  de- 
murred, and  was  sustained  by  the  court  as  to  the  3d,  4th 
and  5th.  As  to  the  others  the  demurrer  was  overruled. 
The  plaintiff  excepted  also  to  the  evidence  of  title  exhib- 
ited by  the  defendant,  and  was  sustained  as  to  what  pur- 
ported to  be  the  Clerk's  list  and  certificate  of  lands  bid 
oft*  by  the  State,  but  overruled  as  to  the  deed  of  the  Com- 
missioner and  other  mesne  conveyances. 

The  cause  was  submitted,  then,  to  the  court,  which 
found  that  the  land  was  duly  assessed,  the  taxes  duly 
levied  thereon,  ^nd  the  same  duly  returned  delinquent 
for  the  year  1871.  That  they  were  sold,  as  such,  by  the 
collector,  in  May  1872,  and  bid  in  for  the  State,  for  said 
taxes  of  1871.  Further,  that  a  list  of  said  lands  was 
made  out  by  the  County  Clerk  and  recorded  in  the  Re- 
oord  Book  of  the  oountyi  showing  the  Iguda  sold  to  ih$ 
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State,  with  amount  of  taxes,  penalty  and  costB.  That 
this  record  was  made  in  Jane  1875,  but  there  was  no  cer 
tificate  of  the  clerk  with  the  list,  nor  any  record  of  such 
certificate ;  That  the  Clerk  did  certify  to  the  Commis- 
sioner that  said  lands  were  sold  to  the  State  for  said  taxes, 
and  had  not  been  redeemed,  showing  the  amount  of 
taxes,  penalty  and  costs,  but  the  certificate  was  never  re- 
corded in  the  Recorder's  oflSce  of  the  county;  wherefore 
DO  title  vested  in  the  State,  and  the  deed  of  the  Commis- 
sioner was  void.  Judgment  for  possession  was  given  for 
plaintiffs,  and  a  lien  declared  in  favor  of  defendant  for 
the  original  purchase  money  with  100  per  cent.,  subse- 
quent taxes  with  25  per  cent,  per  annum  and  the  value 
of  the  improvements.  There  was  a  motion  for  a  new 
trial,  bill  of  exceptions,  and  appeal  by  defendant.  ^    ^^^^ 

The  Court  made  and  refused  divers  declarations  of  law  J*^*  y^"; 
asked  by  the  parties.  Opinions  would  be  interminable  IxSi^i  dlil 
if  it  were  necessary  to  discuss  and  determine  these  in  de-uw?  **"'*' 
tail.  They  are  not  like  instructions  to  a  jury,  which  may 
mislead  them  in  their  special  duty  of  finding  facts,  and 
applying  the  law  to  the  facts.  It  is  proper  that  the 
court  in  trying  a  case  should  declare  separately  its  find- 
ing of  facts  and  its  views  of  the  law,  because  any  error 
in  the  finding  of  facts  is  as  much  subject  to  correction  as 
the  verdict  of  a  jury.  But  a  judgment  may  be  correct 
though  based  on  mistaken  reasoning,  and  if  there  be  no 
error  in  the  finding  of  facts,  such  a  judgment  may  well 
stand.  Concerning  the  foundation  facts  in  this  case  there 
is  no  dispute,  and  the  principal  questions  for  us  are;  was 
the  list  of  lands,  delinquent  for  1871  and  sold  to  the  State, 
certified  and  recorded  in  the  county  as  required  by  law  ? 
and  if  not,  did  it  so  prevent  the  investiture  of  title  in  the 
State  as  to  make  its  deed  invalid?  If  void  there  would 
arise  the  subsequent  consideration  of  the  statute  of  lim- 
itations. 
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rn\  w  ^yr  Preliruinary  to  this,  however,  it  may  be  useful  to  notice 
t^'*how*df-^"  ^'*'*^g^'^'"i^y  which  appellee  contends  will  sustain  the 
judgment.  The  warrant  attached  to  the  tax-books  was 
addressed  to  the  Sheriff  instead  of  the  Collector,  from 
which  it  is  contended,  m  effect,  that  the  collector  never 
had  any  authority  to  collect,  and  could  return  no  delin- 
quent list  to  be  sold.  Upon  the  other  hand  the  appellant 
says  that  the  sales  are  made  by  command  of  the  law  and 
not  by  virtue  of  the  warrant,  which  is  true.  Still  there 
must  be  some  subject  matter  upon  which  the  law  can 
operate,  and  there  can  be  no  sale  without  previous  delin- 
quency, and  no  delinquency  without  some  one  authorized 
to  collect.  Hence  the  question  remains,  was  it  a  good 
warrant? 

In  this  State,  the  Sheriff  was  then  ex-officio  Collector. 
There  may  have  been  exceptional  cases  of  separation  of 
the  offices,  as  there  may  be  now.  But  it  was  rare.  The 
popular  mind  apprehended  no  distinction,  and  it  has  al- 
ways been  the  habit  and  is  yet,  not  only  in  common  par- 
lance, but  frequently  in  formal  proceedings,  to  designate 
the  Collector  as  Sheriff.  It  is  not  precise  to  do  so,  and 
oflScial  proceedings  had  better  be  precise ;  but  the  inad- 
vertence has  been  so  common  that  we  fear  it  would  un- 
settle large  amounts  of  property  to  hold  the  proceedings 
vitiated,  wherever  it  has  occurred.  Upon  the  other  hand 
the  subject  matter  so  plainly  shows  that  the  Sheriff*,  as 
collector  J  is  intended,  that  no  harm  can  result  from  holding 
the  warrant  valid.  It  would  be  criticising  too  nicely  to 
declare  the  warrant  a  nullity,  unless  it  were  shown  aflBr- 
matively  that  the  Sheriff  and  Collector  were,  indeed,  dif- 
ferent persons.  The  act  of  1871  itself  speaks  of  the 
Sheriff  and  Collector  in  the  same  clause  as  the  same  per- 
son, and  says  that  *'he"  shall  proceed  to  collect  the 
taxes,  i&c.     See  Rev,  Act  o/"  1871  p.  155,  sec.  78. 
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The  defect  mainly  relied  upon  is  this.     By  the  act  of  s.  w  hat 
1871  lands  sold  to  the  State,  were  required  to  be  convey- JSrt?fi<^'te 
ed  by  deed  to  the  State  after  the  time  of  redemption  had  ^laie. 
expired.     (Sec.  127  p.  170,  Pamph.  Acts).    Before  that 
was  done,  it  was  enacted  "that  all  lands  forfeited  to  the 
State  for  the  taxes  due  thereon,  and  not  sold  by  the  State, 
may  be  redeemed  by  the  payment  of  the  taxes  assessed 
against  said  lands  with  the  cost  of  sale,  without  any  pen- 
alty," and  the  Auditor  was  prohibited  from  oflfering  any 
delinquent  lands  for  sale  until  the  time  provided  by  law 
for  advertising  and  selling  delinquent  lands  in  the  year 
1875.     {Acts  of  May  1874  pages  1  and  2).    This  would 
have  been  on  the  3d  Monday  of  May. 

On  the  6th  of  March  1875,  (Phamph.  Acta  of  74-5  p. 
227 ),  another  revenue  act  was  passed  repealing  the  section 
of  the  act  of  1871,  being  Sec.  5208  of  GantVs  Digest,  which 
required  a  deed  to  be  made  by  the  Clerk,  and  providing 
that  after  the  two  years  allowed  to  redeem,  **  the  Clerk 
**  shall  make  out  a  certificate  of  sale  to  the  State  for  all  lands 
"purchased  by  the  State  as  shown  by  the  records  of  such 
"tax  sale  in  his  office,  which  have  not  been  redeemed,  and 
"  shall  state  therein  the  amount  of  the  taxes,  penalty  and 
"  costs  thereon ;  and  cause  the  same  to  be  recorded  in  the 
"  Recorder's  office  of  the  County ;  and  thereupon  the  title 
"  to  all  lands  embraced  in  such  certificate  shall  vest  in  the 
"  State ;  and  the  Clerk  shall  immediately  transmit  such 
"certificate  to  the  Commissioner  of  State  Lands,  and 
"thereupon  the  said  lands  shall  be  subject  to  disposal  as 
"other  forfeited  lands." 

It  is  plain  that  the  Legislature  meant  to  substitute  the 
certificate  of  purchase  by  the  State,  and  its  record,  in  place 
of  the  former  more  formal  deed,  and  to  make  it  the  es- 
sential and  substantial  act  for  the  passage  of  title  into  the 
State.     The  certificate  to  be  sent  to  the  Commissioner 
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was  only  to  advise  him,  and  to  make  the  lands,  already 
passed  to  the  State,  subject  to  disposal  as  other  land,. 

The  Clerk  in  this  case,  is  not  shown  to  have  made  any 
formal  certificate  to  the  State,  but  made  and  caused  to  be 
recorded  a  list  of  lands,  embracing  the  tract  in  question, 
and  showing  in  separate  columns,  the  Section,  Townsbip* 
Range,  acres,  year  of  the  taxes,  valuation,  different  kind 
of  tax  with  thir  lespective  amounts,  the  total  tax,  the 
penalty,  costs,  and  aggregate  of  the  whole.  The  caption 
of  the  list  was  as  follows  : 

"  List  of  lands  forfeited  or  sold  to  the  State  in  Benton 
County,  Ark.,  May  18th,  1872,  for  non-payment  of  taxes 
for  1871-70,  and  which  remained  unredeemed  on  the  2l8t 
day  of  April  1875.''  At  the  end  the  list  is  signed, "  John 
Black,  Clerk."  The  court  below  held  that  this  did  not 
meet  the  requirements  of  the  act,  and  that  the  title  had 
never  vested  in  the  State,  so  that  defendant  could  derive 
title  through  it. 

A  certificate  in  its  most  general  and  widest  sense  is  a 
writing  to  give  evidence  that  a  fact  has,  or  has  not  taken 
place.  Official  certificates  must  be  duly  authenticated, 
or  they  cannot  serve  that  purpose.  It  is  important  to  the 
efficacy  of  a  certificate  that  it  should  speak  directly  and 
positively  to  the  fact  to  be  certified  /  not  in  any  set  form 
of  words,  unless  it  be  so  prescribed  by  the  statute,  but 
with  such  certainty  as  to  leave  no  doubt  that  it  means  to 
assert  the  required  fact  or  facts  existing,  or  that  the  re- 
quired act  or  acts  have  been  done. 

The  Clerk  commences  his  certificate  with  the  words, 
"  List  of  lands  forfeited,  &c"  There  is  no  difference  in 
meaning  between  this  and  saying ;  This  is  a  list  of  lands 
forfeited,  &c.,  which  would  be  the  same  as  to  say,  "  The 
following  lands  were  forfeited,  &c."  This  is  a  sufficiently 
clear  and  certain  assertion,  with  what  follows,  that  all  the 
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lands  in  the  list  were  in  fact  purchased  by  the.  State,  on 
the  day  named,  and  that  they  had  not  been  redeemed. 
The  statements  in  the  tabular  columns  sufficiently  showed 
the  amounts  of  the  taxes,  penalty  and  costs  thereon.  It 
was  the  duty  of  the  County  Clerk  to  keep  the  record  of 
all  the  lands  sold  to  the  State,  to  note  the  redemptions, 
to  report  quarterly  to  the  Auditor  the  amounts  due  the 
State  on  such  redemptions,  and  after  the  time  allowed 
for  redemption,  to  make  the  certificate  in  question  and 
cause  it  to  be  recorded  in  the  Recorder's  office.  The  cer- 
tificate was  required  to  be  made  from  the  record  of  the 
tax  sales  in  his  office,  of  which  he  had  the  control.  No 
one  else  had  the  authority  to  make  the  certificate,  and 
the  Recorder  could  not  lawfully  record  one,  upon  the  in- 
stance of  any  one  else.  The  word  **  clerk  "  appended  to 
his  name  is  to  be  understood  with  reference  to  the  sub- 
ject matter  of  the  document  signed,  and  the  duties  of  the 
County  Clerk  and  Recorder  with  regard  thereto.  The 
presumption,  moreover,  is,  that  these  officers  rightfully 
performed  their  duty.  Or,  rathei ,  we  may  not  presume 
that  the  Recorder  received  and  recorded  the  certificate 
and  list,  presented  by  any  other  than  the  County  Clerk. 
It  would  have  been  better  that  the  Clerk  had  given  his 
office  in  full,  but  we  are  nevertheless  satisfied  that  the 
word  ^*  clerk"  is  to  be  understood  as  Clerk  of  the  County 
Court,  and  that  is  sufficient.  The  Statute  did  not  require 
the  certificate  to  be  authenticated  by  his  seal  of  office. 

The  Circuit  Court  erred  in  holding  that  no  certificate 
was  appended  to  the  list  or  recorded  with  it,  and  in  hold- 
ing also  that  the  law  was  with  the  plaintiff. 

The  question  of  the  Statute  of  Limitations,  in  this  view 
is  not  important.    The  ad  ult  plaintiffs  fail  on  the  merits. 

Demurrers  were  sustained  to  the  3d.  4th  and  5th  para-   4.  piatd. 

graphs  of  defendants  answer.    This  was  proper,  as  those  «»^"ioM  01 

paragraphs  set  up  only  conclusions  of  law. 
20 43 
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6.  T  A  X  ^^^^  disclosed  in  evidence  that  one  of  the  plaintiffs, 
dVipi^^iititled  to  a  share  of  the  lands,  to-wit ^Minnie  Jackson 
after  1^6  bj  Freeman,  whom  we  take  to  be  a  female,  w^  born  on  the 
'^"^  3d  of  October  1862.  A  due  tender  for  taxes,  improve- 
ments,  <&c.,  with  the  penalties  and  per  centage  on  each 
required  by  law,  was  made  in  her  behalf,  together  with 
that  of  the  other  plaintiffs,  about  a  month  before  the 
commencement  of  the  suit.  She  did  not  come  of  age  un- 
till  the  3d  of  October  1880,  which  was  less  than  two 
years  before  the  beginning  of  this  suit.  She  still  had  the 
right  to  redeem,  but  was  not  able  to  do  so  in  the  precise 
mode  prescribed  by  the  Act  of  1871,  because  the  lands 
had  passed  to  the  State  out  of  the  hands  of  the  County 
Clerk,  and  from  the  control  of  the  State  by  the  deed  of 
the  Commissioner,  all  before  she  became  of  age.  Both 
the  State  and  the  State's  vendee  took  the  legal  title  sub- 
ject to  her  interst  therein,  which  was  a  right  of  redemp- 
tion by  paying  to  the  County  Treasurer  within  two  years 
after  disabilities  removed,  for  the  benefit  of  the  purchaser, 
an  amount  of  money  '^  equal  to  that  for  which  such  land 
or  lot  was  sold  for  taxes,  penalty  and  costs  of  advertising, 
and  the  taxes  subsequently  paid  thereon  by  such  pur- 
chaser, or  those  claiming  under  him,  together  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  and  one 
hundred  per  cent,  on  the  whole  amount  so  paid,  and  the 
amount  paid  by  purchaser  for  certificate  of  purchase,  and 
the  expense  of  advertising  "  required  by  the  Act.  (Acts 
of  1871  pp.  166  and  167).  Nothing  is  said  of  improve- 
ments. 

This  right  has  not  been  cut  off  by  the  sale  from  the 
State,  it  is  a  fair  construction,  however,  of  the  act  that 
the  State  being  satisfied  the  right  to  the  redemption 
money  has  passed  to  the  purchaser.  Carroll  v.  Johmon, 
41  Ark.    We  have  deemed  it  proper  to  say  this  much, 
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that  the  Circuit  Court,  and  the  parties  maj  take  such 
course  in  the  further  progress  of  the  cause,  as  they  may 
be  advised  to  be  proper  and  lawful  concerniagthe  interest 
of  this  particular  plaintiff.  To  say  more  would  be  per- 
haps an  unwise  anticipation,  or  direction  of  the  proceed- 
ings of  a  court  of  original  jurisdiction. 

For  error  in  holding  that  the  lands  were  not  properly 
certified  and  recorded  in  the  Recorder's  office  by  the 
County  Clerk,  reverse  the  judgment  and  remand  the 
cause  for  a  new  trial,  and  for  farther  proceedings  consis- 
tent with  the  law  and  this  opinion. 


NOLBN  BT  AL  V.  HARDEN  ET  AL. 


1.  Witnesses  :    Husband  and  wife. 

The  public  policy  which  forbids  a  husband  or  wife  from  te8(if>ing 
for  or  against  each  other,  does  not  extend  to  collateral  suits  be- 

'  tween  third  parties.  In  these  a  wife  may  testify  as  to  transac- 
tions of  her  husband  where  she  can  do  so  without  breach  of  mat- 
rimonial confidence.  But  even  after  coverture  she  cannot  dis- 
close fifccts  obtained  through  matrimonial  confidence. 

2.  Same  :    For  and  against  administrators  or  guardians. 

The  parties  excluded  by  the  proviso  to  Sec.  second  of  the  schedule 
to  Constitution  of  1874,  from  testifying  as  to  transactions  or  state- 
ments of  testators,  intestates  and  wards,  are  the  executors,  ad- 
ministrators and  guardians  on  one  hand  and  their  opponents  in 
the  suit  on  the  other,  and  do  not  include  their  co-defendants  or 
other  parties  not  pursuing  nor  pursued  by  the  fiduciaries. 

8.    Practice  in  Supreme  Court  :    As  to  the  facts  in  Chancery  causes. 
In  Chancery  causes  the  Supreme  Court  will,  on  appeal,  sift  the 
whole  evidence  and  determine  what  the  finding  of  the  Chancel- 
lor should  have  been  upon  such  of  the  evidence  as  was  compe- 
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tent  and  proper;  with  due  deference,  however,  to  the  deciBion 
of  the  Chancellor  where  the  preponderance  is  nice. 

4.  Gifts  inter  vivos:  Defined, 
Where  a  gift  is  intended  in  presenti  and  is  accompanied  with  such 
delivery  as  the  nature  of  the  property  will  admit,  and  the  cir- 
cumstances and  situation  of  the  parties  render  reasonably  poesi- 
We,  it  operates  at  once,  and  as  to  the  parties  is  irrev^ble ;  and 
the  delivery  may  be  to  a  bailee  as  well  as  to  the  donor  in  person; 
but  if  there  be  only  an  intention  to  give  and  no  delivery,  it  will 
be  inchoate  and  imperfect  and  the  property  will  not  pass. 


APPEAL  from  CUxrlt  Circuit  Court  in  Chancery. 
Hon.  H.  B.  Stuabt  Circuit  Judge. 

Compton,  Battle  &  Oompton,  for  appellants. 

So  much  of  the  testimony  of  C.  S.  Hill,  J.  C.  Pettus  and 
C.  A.  Hightower  ae  relates  to  transactions  with  or  statements 
of  M.  O.  Hill  deceased  should  have  been  excluded.  Sec.  2  of 
Schedule  to  Const.  1874.  So  much  of  the  testimony  of  Mrs. 
C.  A.  Hightower  as  relateb  to  the  statements  made  by  M.  0. 
Hill  in  her  presence  and  hearing,  while  she  was  his  wife, 
should  have  been  excluded.  1  Greenl,  on  Ev.  Sec.  337.-8 ; 
Gantes  Dig.,  Sec.  2482 ;  Acta  1883,  page  8. 

In  gifts  inter  vivos  and  catisa  mortis,  there  must  be  an  act- 
ual delivery.  The  delivery  must  be  according  to  the  nature 
of  the  thing,  and  must  be  the  true  and  effective  way  of  ob- 
taining the  command  and  dominion  of  the  subject  of  the  gift. 

The  donor  must  deliver  the  property  and  part  with  all 
present  and  future  dominion  over  it.  There  must  be  a  sub- 
stantial, tangible  and  visible  change  of  possession  to  the 
donee.  Gantt^a  Dig.,  Sec.  2956;  2  Kent.  Com.,  Marg.p. 
438-9 ;  1  Nott  &  McConH  {S.  C)  239;  GaUing  v.  GUman,  41 
N.  H.,  150 ;  31  Me.,  422  ;  9  Vesey,  1 ;  7  TauTit.,  224 ;  2  Vesey, 
St.,  431 ;  109  Mass.,  541 ;  2  B.  <&  Aid.,  551.  See  also  35 
Barb.,  38. 
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The  testimony  shows  that  Hill  never  parted  with  his  do- 
minion over  the  money,  and  the  gift  was  never  consnm- 
mated. 

Smoote  &  McRae  for  appellee,  C.  S.  Hill. 

1.  Whether  C.  S.  Hill  was  a  competent  witness  as  to 
conversations  and  transactions  with  M.  O.  Hill  deceased,  he 
(certainly  was  as  to  all  other  facts.     Const.  1874,  Seh.  Sec.  2. 

2.  Mrs.  Hightower  was  competent  as  to  all  facts  not  com- 
ing to  her  knowledge  by  reason  of  her  relation  as  wife.  1 
Qreenl.  Ev.^  Sec.  383  and  note. 

3.  Pettns  is  not  within  the  exception.  He  is  merely  a 
nominal  party.  No  judgment  can  be  rendered  a^i^inst  him^ 
He  is  clearly  competent.  37  Ark,  195;  ^  Corn.,  254;  5 
Dana,  499;  2  A.  K.  Marsh.y  566. 

4.  The  evidence  clearly  shows  a  gift  inier  vivos,  and  the 
money  never  became  part  of  the  estate.  11  Ark.,  249  ;  14 
Id.,  304 ;  36  Id.,  304 ;  37  Id.,  483 ;  8  Id.,  83 ;  10  Id.,  211 ; 
17  Am.  Law  Reg.,  7  &  73. 

R.  H.  Baugh,  pro  se. 

Notwithstanding  the  provisions  of  Section  Two  (2)  of  the 
Schedide  to  the  Constitution  o/1874,  and  the  decisions  of  this 
court  reported  in  the  26  Arh,  476;  30  Ark.,  285  and  32 
Ark.,  ZZT,  the  defendant,  J.  C.  Pettns,  is  unquestionably  a 
competent  witness  in  this  cause,  and  his  deposition  was  prop- 
erly considered  by  the  Chancellor  in  the  court  below.  37 
Ark.,  195;  Bird  et  al  v.  Jones  et  al;  Bonnett  v.  Stowdl,  37 
Fennotrf;  Ford  v.  Sproule,  2  A.  K.  Marshall,  528;  8  Conn., 
254 ;  11  Conn.,  522;  20  American  Decisions^  100  and  note  on 
p.  109;  12  Pickering, SOT;  30  American  Dec.,  689;  see  also 
Sec.,  22.  AH.  7,  Constitution  1868. 

The  right  to  dispose  of  property  honestly  acquired,  con-* 
fbnnably  with  law,  is  before  and  higher  than  any  ConstitO"" 
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tional  sanction.  OonatUuiion  1874,  Declaration  of  Rights; 
Parsons  on  Contracts,  Vol.  7,  p.  234. 

And  the  grantor's  clear  intention  in  an  effort  to  exercise 
this  right  while  living,  onght  to  be,  after  his  decease,  if  not 
largely  aided  and  abetted  by  Courts  of  Chancery,  at  least  re- 
^rded  by  them  with  marked  favor.  Bond  v.  Bunting,  78 
Pennsylvania;  Digest  American  DecisionSy  Vol.  1  to  30,  p. 
103,  Sections  109, 116, 117;  6  Conn.,  Ill ;  2  GiU  and  John- 
Sony  36. 

There  was  a  perfect  technical  delivery  from  the  donor  to 
Pettus  as  the  trustee  of  his  infant  daughter,  the  donee.  11 
Ark.,  265,  266;  14  Ark.,  804;  35  Ark.,  195,  304.  315; 
Cooper  V.  Burr,  45  Barb.;  4  Leigh,  333. 

Such  delivery  to  and  the  acceptance  by  Pettus  of  the  fund 
in  question,  perfects  a  title  thereto  in  the  infant  donee,  even 
though  its  subsequent  possession  was  in  the  parent  of  the 
donee.  8  Ark.,  83, 107 ;  10  Ark.  211,  224;  1  Nott&McCord, 
237,  592;  41  Iowa,  334;  15  Wend.,  548;  Roberts  Appeal, 
85  Penna.  St.;  2  Kent  445. 

And  title  once  vesting  in  donee,  if  a  gift  inter  vivos,  the 
donation  was  irrevocable,  and  title  yet  remains  in  donee.  2 
Kent,  440;  17  American  Law  Register,  pp.  7  and  73,  where 
avihorities  on  this  point  are  collated. 

The  gift  was  inter  vivos:  1  Parsons  Contract,  234,  et  seq.; 
17  American^Law  Register,  p.  1,  et  seq.;  Gardner  v.  Meritt, 
32  Md.  And  was  not,  causa  mortis :  Rhodes  v.  Childs,  64 
Pennsylvania  ;  14  Cent.  Law  Journal,  362 ;  23  American  De- 
cisions, 191. 

But  viewed  as  being  either  one  or  the  other,  the  transac- 
tion constitutes  a  perfect  gift.  1  Parsons  Contract,  p.  236 ; 
5  American  Decisions,  593  ;  9  American  Decisions,  593 ;  23 
American  Decisions^  191,  597,  604;  11  Cent.  Law  Journal, 
414. 

If  substantial  justice  has  been  done  in  this  cause  the  judg^ 
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meot  of  the  court  below  will  stand.    34  Ark.^  94. 

Eakin,  J.  On  the  2nd  day  of  January  1882,  Dora  O. 
Baagh,  with  her  husband,  R.  H.  Baugh,  sued  J.  C.  Pettus 
and  C.  S.  Hill  on  a  bill  of  exchange  for  $1,875,  drawn  by 
them  in  favor  of  plaintiffs,  on  the  10th,  of  August,  1881, 
upon  Wolf,  Bro.  &  Bath,  of  St.  Louis,  payable  by  the  Ist  of 
December  following,  and  which  had  been  protested  for  non- 
acceptance. 

They  answered,  showing,  that  Milton  A.  Hill  had  died 
intestate  in  Clark  county,  about  the  2nd  of  July,  1876,  leav- 
ing a  widow,  Oynthia  A.'  Hill,  who  bad  since  intermarried 
with  Wm.  H.  Hightower ;  also  children,  to- wit:  Laura  A. 
(wife  of  "Washington  Harden);  AdeUa  Nolen  (a  widow) 
Loretta  H.  (wife  of  A.  C.  Rhodes) ;  Josephine  A.  (wife  of  A. 
W.  Cagle)  ;  Sevra  Ann  A.  (wife  of  Oliver  G.  Cagle)  ;  and 
the  plaintiff,  Dora  0.  (wife  of  R.  H.  Baugh). 

Further,  that  about  four  or  five  months  before  hi%  death, 
said  Milton  had  given  to  defendant  Pettus,  to  be  held  and 
used,  for  his  daughter  Dora,  about  $2000  in  gold  pieces  of 
|20,  tied  up  in  a  bag,  saying  that  he  desired  her  to  have  that 
gold  extra,  to  be  estimated  as  no  part  of  the  estate,  but  with 
the  intention  that  said  Dora  should  share  equally  with  the 
others,  in  whatever  estate  he  might  leave  at  his  death.  That 
Pettus  left  the  sack  of  gold  with  Milton  O.'s  wife,  Cynthia, 
for  safe-keeping,  and  that  she  sent  it  to  him  after  Milton's 
death.  That  afterwards  Dora  intermarried  with  Baugh,  and 
defendant  Pettus  paid  to  Baugh  a  portion  of  said  money,  the 
balance  being  then  lent  out.  For  this  balance,  the  drafl  in 
suit  was  given,  but  before  it  came  due,  the  other  distrib- 
utees made  a  claim  on  him  for  the  money,  and  threatened  suit, 
whereupon  he  stopped  the  payment. 

They  assert  that  the  other  heirs  of  Milton  O.,  to-wit :  the 
said  Laura,  Adella,  Loretta,  Josephine,  and  Sevra  Ann,  with 
fhdr  huflbauds  are  about  to  bring  suit  for  an  equal  share  of 


Digitized  by  VjOOQ IC 


312         SUPREME  COURT  OP  ARKANSAS, 
Nolen  et  al.  v.  Harden  et  al. 

this  money  against  defendant  Pettus^  and  perhaps,  defendant 
C.  S.  Hill  also.  Defendants  are  uncertain  of  the  issne  of 
such  a  suit,  upon  the  law,  and  such  evidence  as  might  be  ad- 
duced, and  say  that  if  this  suit  should  proceed  to  judgment 
at  law,  the  defendant  Pettus  would  stand  in  danger  of  double 
payment.  They  show,  further,  that  defendant  C.  S.  Hill 
and  Wash.  Harden  had,  in  1876,  been  appointed  administra- 
tors of  the  estate  of  said  Milton,  and  had  fully  closed  the 
same,  and  that  said  Hill  had  aflerwards  been  appointed 
guardian  of  said  Dora. 

They  pray  that  this  their  answer  may  be  taken  as  a  bill  of 
interpleader  against  the  plaintiffs  and  the  other  heirs,  and 
the  widow;  that  their  equities  may  be  adjusted  amongst 
themselves  and  those  not  entitled  be  enjoined  from  suing 
further. 

This  answer  was  filed  on  the  80th  day  of  January,  1882, 
and  was  accompanied  with  a  tender  and  payment  into  court, 
of  the  money  in  controversy,  and  a  motion  to  transfer  to  the 
equity  docket. 

On  the  8th  of  May,  1882,  the  court  sustained  a  general  de- 
murrer to  the  answer,  and  overruled  the  motion  to  transfer. 
Leave  to  amend  the  answer  and  cross  complaint  was  granted 
till  the  next  term. 

It  appears  that  before  the  next  term  a  suit  in  equity  had 
been  already  begun,  by  Adella,  Josephine,  Loretta,  and 
Bevra  Ann,  against  Laura  and  her  husband,  Wash  Harden, 
Dora,  Pettus,  C.  8.  Hill  and  Wash  Harden  as  administrators, 
and  the  widow  Mrs.  Hightower.  The  object  of  the  bill  is  to 
set  aside  the  settlement  made  by  Hill  and  Harden  as  admin- 
istrators, charging  fraud  in  not  including  the  sum  in  contro- 
versy as  part  of  the  estate  of  Milton  0.  The  prayer  was  that 
the  administrators  be  compelled  to  divide  the  sum  amongst 
all  the  distributees  and  for  general  relief. 

The  defendants  in  the  suit  at  law,  in  amending  their  an* 
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Bwer,  set  forth  these  proceedings  by  way  of  sapplementi  reit- 
erated the  facts  going  to  show  that  the  sum  of  money  belonged 
to  Dora,  and  prajred  that  the  law  suit  might  be  transferred 
to  the  equity  docket,  and  consolidated  with  the  suit  there 
pending  regarding  the  same  sum,  in  order  that  all  parties  in 
interest  might  be  bound  by  one  decree,  and  for  general 
relief. 

A  demurrer  to  this  supplemental  answer  and  cross  com- 
plaint was  overruled,  and  the  prayer  to  transfer  to  equity 
and  consolidate,  was  granted.  The  cause  then  proceeded  on 
the  equity  docket  as  consolidated. 

It  may  be  noticed,  in  passing,  that  in  the  equity  bill, 
although  C.  S.  Hill  and  Wash  Harden  are  described  as  late 
administrators  of  the  estate  of  Milton  O.  Hill,  and  fraud  i^ 
alleged  against  them  in  that  character,  and  the  prayer  is  that 
they  be  compelled  to  pay  over  to  the  distributees  their  re- 
spective shares  of  the  disputed  sum,  yet  no  relief  is  sought 
against  their  sureties  on  their  bond,  and  the  process  of  sum- 
mons was  directed  against  them  individually.  No  relief  is 
sought  against  the  estate  of  Milton  0.  Hill,  which  is  conceded 
to  have  been  fully  administered  and,  in  all  other  respects, 
closed ;  nor  b  it  sought  to  make  them  any  further  charge- 
able in  the  Probate  Court,  with  the  sum  in  question,  upon  a 
new  and  reformed  settlement,  nor  to  compel  them  to  any  fur- 
ther action  in  their  character  as  administrators.  It  is  a  suit 
to  hold  them  personally  chargeable  to  the  several  distributees, 
on  account  of  past  misfeasance  as  administrators. 

C.  S.  Hill  and  Pettus  answered  the  bill  in  equity,  reiter- 
ating the  matter  formerly  pleaded.  Cynthia  Hightower  and 
Dora  O.  Baugh  also  filed  a  joint  answer  to  the  same  effect. 
All  these  set  up  and  rely  upon  the  gift  to  Dora  as  valid,  and 
take  grounds  that  it  was  not  part  of  the  estate,  and  there  had 
been  no  fraud  in  the  administration. 

Upon  hearing  of  the  consolidated  suits,  upon  the  pleadings. 
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record  entries  and  depositions,  the  Chance^or  found  that  the 
gift  of  the  money  to  Dora  O.  Baugh,  from  her  father  Milton 
O.  Hill,  was  a  complete  and  executed  gift,  inter  vivos,  and 
that  it  did  not  remain  as  a  part  of  his  estate.  The  complaiDt 
in  equity  was  therefore  dismissed  at  the  cost  of  the  complain- 
ants, who  prayed,  and  were  granted,  an  appeal. 

Further,  he  found  that  the  draft  upon  which  the  suit  at 
law  had  been  brought  was  given  for  the  unpaid  residue  of 
money  placed  in  the  hands  of  Pettus  for  Dora,  and  that  there 
had  been  since  paid  u|K)n  it  the  sum  of  |153.80,  leaving  a 
balance  of  1 1734.80  which  had  been  tendered  and  paid  into 
court,  in  full,  by  Pettus  and  Hill.  They  were  ordered  to  pay 
the  costs  ot  the  action  at  law,  and  the  costs  of  transferring  it 
.to  the  equity  side.  It  was  agreed  in  open  court  by  all  the 
parties  that  the  sum  of  1578.25  be  paid  out  to  Cynthia  A. 
Hightower  (who  had  been  divorced  from  her  last  husband) 
to  be  received  for,  and  paid  to,  Dora  Baugh,  but  to  go  in 
satisfaction  pro  ianto  of  said  Cynthia's  right  of  dower  in  the 
sum,  in  the  event  that  the  decree  should  be  reversed  in  this 
courts  and  the  fund  adjudged  to  belong  to  the  estate,  er  in  case 
of  affirmance,  to  go  in  discharge  of  so  much  of  the  claim  of 
Dora  on  the  fund.  By  like  consent,  a  decree  was  entered  to 
that  effect,  and  it  was  further  provided  that  pending  the  suit 
the  remainder  of  the  fund  should  be  loaned  at  interest  by  the 
clerk. 

The  appeal,  besides  some  question  of  the  competency  of 
witnesses,  presents  to  us  only  the  single  point,  whether  or 
not,  under  the  circumstances,  the  intended  gift  to  Dora  by 
her  father  was  actually  accomplished,  or  exisisted  only  in 
intention  up  to  the  time  of  his  death.  In  the  latter  case  the 
complainants  should  have  succeeded  in  their  suit. 
Nissu!^'  Mrs.  Cynthia  A.  Hightower,  the  mother  of  Dora,  called 
and  wixe.  by  the  defendants,  was  objected  to  by  complainants,  before 
her  examination,  because  she  had  been  the  wife  of  Milton  O. 
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at  the  time  of  the  traDsactisns  in  question,  which  objection  was 
noted  in  the  deposition,  and  she  proceded.    The  objection  was 
premature  and  altogether  too  sweeping.    Her  husband   was 
not  a  part7  to  the  suit,  and  she  was  not  called  to  testify  for 
or' against  him,  or  his  interests.     The  issue  was  solely  be- 
tween Bora  and  her  five  sisters,  with  regard  to  money  which 
had  once  been  the  property  of  her  husband*    The  public  policy 
which  precludes  a  husband  or  wife  from  testifying  for  or 
against  each  other,  does  not  extend  to  collateral  suits  between 
third  parties.     In  such  suits  she  may  testify  as  to  transactions 
in  which  her  husband  bore  a  part,  in  cases  where  she  may 
do  so  without  breach  of  matrimonial  confidence.    There  is, 
indeed,  an  objection  which  may  be  made,  not  to  her  compe- 
tency as  a  witness  in  the  suit,  but  to  the  subject  matter  of 
particular  evidence.     She  may  not,  even  after  coverture,  dis- 
close matters  which  come  to  her  knowledge  through  matri- 
monial confidence,  but  this  does  not  preclude  her  from  testi- 
fying between  third  parties,  as  to  matters  not  peculiarly  o 
matrimonial  confidence,  but  which  others  may  have  learned 
as  readily  as  herself.     We  observe  in  her  testimony  some 
commnnieations  regarding  the  intentions  of  Milton  O.  towards 
Dora,  made  before  the  assumed  gift,  which  seems  of  a  confi- 
dential nature,  but  they  were  not  specially  excepted  to,  and 
were  not  of  much  weight.    The  essential  part  of  her  testi- 
mony regarded  the  circumstances  of  the  gift,  which  took 
place  in  the  presence  of  a  third  party  made  bailee  for  Dora  > 
and  her  own  conduct  in  procuring  the  bag  of  gold,  putting 
it  in  her  husband's  hands,  witnessing  its  delivery  to  the 
bailee,  and  her  receiving  it  herself  from  the  bailee  for  safe- 
keeping ;.  her  keeping  it  in  her  own  possession,  and  finally 
delivering  it  to  Pettus.     There  was  nothing  of  matrimonial 
confidence  in  this.    It  was  all  in  the  presence  of  Pettus  also, 
and  was  such  service  and  attention  as  might  as  naturally  have 
been  rendered  by  a  sick  nurse,  or  any  other  female  relative, 
it  was  testimony  of  facts  witnessed  and  oonversation^  over- 
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heard  inter  alioBj  without  any  indieation  of  an  intention  to 
repose  in  her  any  such  special  confidence,  as  might  not  be 
extended  to  any  trusted  friend  of  the  family  who  might  have 
been  present.  Indeed,  Mrs.  Pettus,  as  elsewhere  appears, 
insisted  that  he^should^make  the  facts  known  to  others,  not 
of  his  family,  and  he  did  make  them  known  to  his  brother, 
C.  S.  Hill.  In  all  important  matters,  her  testimony  was  com- 
petent, and  we  may  well  presume  the  Chancellor  gave  no 
weight  to  what  was  not  strictly  so.  It  was  not  necessary 
that  he  should  do  so,  to  determine  the  nature  of  the  transac- 
tion. No  declarations  of  intention  amount  to  anything  in 
themselves  unless  carried  out  in  act. 

As  to  wife's  competency,  see  Greerdeaf  on  Ev.  VoL  /,  Sees. 
254,  838  and  842.  Mr.  Green  leaf  says  the  policy  is  analo- 
gous to  that  which  excludes  confidential  communications 
made  by  a  client  to  his  attorney.  This  policy  does  not  ren- 
der an  attorney  incompetent  to  testify  with  regard  to  commu- 
nications or  actions  of  the  client,  of  which  any  other  person, 
if  there,  would  have  been  equally  cognizant,  or  "  where  the 
matter  communicated  is  not,  in  its  nature,  private,  and  could, 
in  no  sense,  be  termed  the  subject  of  confidential  disclosure.'' 
lb,,  Sec.  244.  The  present  tendency  of  courts  is  to  enlarge 
rather  than  restrict  the  admissibility  of  evidence,  especially 
in  equity  cases,  where  the  Chancellor  may  sift  the  chaff  from 
the  wheat. 

•  Objections  were  made  to  her  testimony,  together  with  that 

For   EDd  of  c.  S.  Hill  and  J.  C.  Pettus,  because  it  related  to  transac- 

fSli*!*  *J!Il  tions  with  the  deceased,  Milton  O.  Hill,  and  the  said  C.  S. 

Hill  together  with  Wash  Harden  were  parties  defendant  as 

his  administrators. 

The  second  section  of  the  schedule  to  the  Constitution  of 
1874,  after  declaring  generally  that  no  person  shall  be  in- 
competent to  testify  because  he  may  be  a  party  to  or  inter- 
eated  in,  a  Ruit|  provides  that  ^^in  actions  by  or  against 
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ezecators,  administrators  or  guardians^  in  which  judgment 
may  be  rendered  for  or  against  themj  neither  party  shall  be 
allowed  to  testify  against  the  other^  as  to  any  transactions 
with  or  statements  of  the  testator,  intestate  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party/' 

The  parties  here  referred  to  must  mean  the  executors,  ad- 
mioistrators  and  guardians  on  one  hand,  and  persons  in  an- 
tagonism with  them  on  the  other,  claiming  adverse  rights 
against  the  fiduciary,  or  defending  against  claims  made  by 
bim.  Neither  its  reason,  nor  its  policy  can  be  extended  ti> 
co-defendants,  or  other  parties,  not  pursuing  nor  pursued  by 
the  fiduciary.  It  is  not  true  that  a  decree  in  favor  of  com- 
plainants would  necessarily  be  followed  by  a  decree  in  favor  of 
the  administrators  against  Pettus.  They  make  no  such 
prayer,  and  courts  of  equity  do  not  grant  relief  unasked. 
There  is  no  antagonism  between  Mrs.  Hightower  and  the 
administrators.  She  can  not  on  the  pleadings  have  any  judg- 
ment against  them  nor  they  against  her.  Her  conditional  ac- 
ceptance of  dower  was  by  agreement  and  wholly  for  her 
daughter's  benefit.  It  is  outside  the  pleadings,  and  could 
not  have  been  decreed  without  consent.  Her  answer  prayed 
DO  cross  relief  against  her  co-defendants  who  were  adminis- 
trators, or  had  been. 

The  case  of  C.  8.  Hill  is  not  so  clear.  He  had  been  admin- 
istrator, and  is  described,  but  not  sued,  as  such.  But  the 
suit  is  not  against  the  estate  which  he  represented.  It  is  in 
form  against  him  and  his  co-administrator  to  hold  them  per- 
sonally responsible  for  a  specific  sum  of  money.  The  real 
conte<i;  was  between  Dora  and  her  sisters,  concerning  a  par- 
ticular fund  already  in  court  to  be  distributed.  Judgment 
for  or  against  him  would  not  affect  the  estate  which  he  had 
represented,  nor  would  it  effect  him  personally  beyond  costs, 
which  could  be  but  trifling,  since  the  money  had  been  brought 
early  into  court,  and  was  there  for  the  court  to  distribute  in 
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any  case.  It  is  very  doubtfal  whether  the  spirit  of  the  kw 
would  preclude  him  from  testifying  for  either  side  of  the  real 
contestants,  by  disclosing  conversations  and  transactions  with 
the  deceased.  It  is  quite  obvious  that  the  Constitutional 
provision  was  primarily  directed  to  suits  by  or  against  the 
estate  of  deceased  persons,  &o.,  as  between  the  estate  and 
strangers,  whereby  the  estate  itself  might  be  augmented  or 
diminished  in  the  hands  of  the  representative.  Its  policy 
would  not  extend  to  contests  between  distributees  about  the 
division  of  a  fund.  Bird  v.  Jones  88  Ark. 
tioe  in  s«H  It  is  not,  here,  necessary  t^j  decide  this  point.  In  Chan- 
&oart:  "a!  eery  cases  the  admissibility  or  incompetency  of  evidence  is 
j^chanoti-  not  SO  Strictly  scrutinized  as  in  cases  tried  by  jury.  For  this 
court  can  itself  sift  the  whole  evidence  and  determine  what 
the  finding  of  the  Chancellor  «AoaZc{  have  been,  upon  snch 
evidence  as  was  competent  and  proper.  The  Chanoellor  be- 
low, and  this  court  on  appeal,  are  judges  of  law  and  fact. 
We  can  never  say  what  the  verdict  of  a  jury  should  have 
been  upon  proper  evidence,  for  that  would  be  to  assume  the 
determination  of  facts.  They  might  in  any  case,  but  for  im- 
proper evidence,  have  brought  in  a  different  verdict,  and  this 
court  cannot  say  for  the  jury  that  the  verdict  must  stand  on 
account  of  the  sufficiency  of  proper  evidence.  We  cannot 
know  that  a  jury  would  have  so  concluded,  and  their  pro- 
vince to  find  facts  is  exclusive.  In  Chancery  cases  we  review 
both  law  and  fact,  with  a  due  deference  to  the  decision  of  the 
Chancellor  where  the  balance  is  nice.  We  may,  here,  purge 
the  mass  of  evidence,  and  reach  conclusions  supported  only 
by  that  which  is  competent  and  credible. 
Jmu^lwoi  Adopting  the  safest  course,  and  discarding  wholly  the  ev- 
defiiHNi.  jjgQ^  Qf  c.  g.  Hill  and  so  much  of  Mrs.  Hightower's  as  may 
savor  of  matrimonial  confidence  the  proof  is  ample  to  show : 
That  Milton  O.  Hill,  had  collected  and  kept  apart  in  a  sack 
over  $2000  in  gold  pieces ;  that  he  solemnly  and  earnestly 
gave  it  into  the  hands  of  a  neighbor  and  friend  to  be  held 
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and  used  for  his  daughter  Dora,  a  girl  of  7  or  8  years  of  age 
unfit  to  receive  it  for  herself;  that  he  endeavored  to  retain 
DO  farther  control  of  it,  expressing  the  gift  in  absolute  terms, 
88  intendin};  it  to  operate  in  presenti ;  that  the  friend  re- 
cieved  it  into  his  hands,  bona  fide^  with  the  intention  of  ac- 
cepting the  trust ;  that  he  found  it  inconvenient  to  carry 
away,  and  asked  the  wife  of  the  donor  to  keep  it  for  him 
notil  he  should  call,  or  send  for  it ;  that  the  donor  observed 
the  transaction  and  cautioned  his  wife  to  deliver  it  before  his 
death ;  that  she  kept  it  separate  under  her  own  control ;  that 
the  donor  died  afterwards  away  from  home,  and  his  wife  sent 
tlie  same  sack  to  the  bailee  after  his  death. 

All  the  adjudications  concerning  the  validity  or  invalidity 
of  gifts  inter  vivos,  depend  upon  a  single  principle  clear 
eDoogh  in  itself,  but  sometimes  difficult  in  its  application. 
Apparent  discrepancies  have  resulted,  in  most  cases,  from 
attempts  to  make  gifts  in  presenti  of  choses  in  action  by  mak- 
ing iormal  delivery  of  the  evidences  and  still  retaining  some 
sort  of  control ;  which  in  some  cases  have  been  held  valid, 
and  in  others  not— each  acording  to  the  views  which  the 
courts  have  taken  as  to  the  nature  of  the  transaction,  whether 
it  be  inchoate  only  and  expressive  of  future  intention,  or 
whether  it  be  complete  inpresenti — and  so  intended.  Where 
the  thing  given  has  been  substantial  property  the  cases  are 
clearer. 

(The  principle  is  this  :  that  if  the  gift  heintended  inpresenti 
and  be  accompanied  with  such  delivery  as  the  nature  of  the 
property  will  admit,  and  the  circumstances  and  situation  of 
the  parties  render  reasonably  possible,  it  operates  at  once, 
and  as  between  the  parties  becomes  irrevocable.  Such  deliv- 
ery may  be  made  to  a  bailee,  as  effectually  as  to  the  donee  in 
person.  Upon  the  other  hand,  if  there  be  only  an  intention 
to  give  and  no  delivery,  it  will  be  inchoate  and  incomplete, 
however  ptrong  the  expression  of  intention  may  be ;  and  the 
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property  does  not  pass.  One  is  bonnd  by  his  acts,  but  with- 
out consideration,  he  is  not  bound  to  carry  out  his  voluntary 
intei^tions,  however  firmly  or  earnestly  he  may  express  them.  J 
Qn  this  case  the  subject  matter  of  the  gift  was  a  bag  of 
coin,  inconvenient  to  be  carried  ;  the  donee  was  a  young  girl 
incompetent  from  age  to  receive  and  take  care  of  it;  the  do- 
nor, an  invalid,  incapable  of  active  business.  He  selects  a 
trusted  friend  and  neighbor  and  delivers  the  sack  to  him  for 
his  daughter,  requesting  him  to  keep  it  for  her  benefit,  and 
declaring  it  a  gift,  absolutely,  without  condition  or  reserva* 
tion.  It  is  difficult  to  conceive  a  mode  of  doing  it  more 
effectually  under  all  the  surroundings.  We  may  not  que*- 
tion  his  motives,  nor  criticise  his  conduct.  He  had  a  right 
to  do  what  he  would  with  his  own.  The  gifl  was  complete 
when  the  sack  was  delivered  and  accepted  as  the  property  of 
Dora.  What  happened  afterwards  was  of  no  consequence. 
It  was  irrevocable  The  bailee  had  the  right  to  request  the 
mother  to  keep  it  for  him.  It  is  not  a  matter  of  any  signfi- 
cance,  if  it  were  clearly  shown  that  the  donor  resumed  the 
control  of  it  at  any  time  afterwards.  He  had  no  right  to  do 
so.  Neither  the  donee,  who  could  not  act  auijurisj  nor  the 
bailee,  nor  the  mother  could  give  him  that  right.  It  was  no 
longer  his  property,  and  did  not  become  oart  of  his  estate, 
because  it  was  under  his  roof  when  he  died.^ 

There  was  no  error  in  the  decree.  Let  it  be  affirmed  and 
the  case  be  remanded  for  final  adjustment  according  to  its 
terms. 


Smith  v.  Hamlet. 

90      iMl         1.    Title:    Not  impeached  by  declarations  of  v€ndor  a  fltr  saU. 

The  title  of  a  purchaser  of  personal  property  cannot  be  impeached 
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by  the  statement  of  his  vendor  mude  in  his  absence  after  the 
sale. 

t  Evidencb:  Record  of  Administrator's  salt,  j 
The  Probate  Court  record  of  an  Administrator's  sale  of  property  of 
his  intestate  and  confirmation  of  the  sale  by  the  court  is  evi- 
dence to  support  the  title  of  a  purchaser  firom  the  vendee  and 
can  not  be  disputed  by  the  testimony  of  the  Administrator  to 
defeat  the  title. 


APPEAIi  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

McOain  &  Crawford  for  appellant. 

1.  So  judgment  was  rendered  by  the  justice,  not  even  a 
verdict^  and  the  Circuit  Court  had  no  jurisdiction.  12  Ark.f 
670. 

2.  The  letter  of  Jno.  A.  Smith  was  written  alter  the  sale, 
and  falls  within  the  rule  of  declarations  made  by  a  vendor 
after  the  sale  when  the  vendee  is  not  present.  17  ArL,  9 ; 
33  Id.,  207. 

3.  The  report  and  sales-bill  made  to  the  Probate  Court 
by  Hamlet  as  Administrator,  was  a  solemn  admission  of  re- 
cord that  John  A.  Smith  purchased  the  mare,  and  the  very 
bed  evidence  of  the  fact.  9  Ark.,  392.  It  was  error  to  ex- 
clude it,  and  allow  proof  of  its  contents.  WeUs  on  Replemn, 
Sec.  689. 

4.  Hamlet  is  estopped  to  deny  the  truth  of  his  report  and 
sale-bill.  The  5th  instruction  should  have  been  given. 
Sec.  4  Ark.,  94;  16  Id.,  257. 

5.  If  Smith  actually  bought  the  horse  at  the  sale,  Ham- 
let cannot  recover.  If  he  merely  acted  as  Hamlet's  agent, 
there  was  no  sale.  If  the  sale-bill  is  true,* the  mare  is  Smith's, 
if  fialse  she  still  belongs  to  the  estate  of  Wimberly,  and  Ham- 
let, being  no   longer  Administrator,   cannot  recover.     If 

21 48 
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Smith  is  a  mere  bailee^  he  must  account  to  Hamlet's  succes- 
sor as  Administrator  of  the  estate.  Now  if  Smith  bought 
for  Hamlet  in  bis  individual  capacity  this  was  a  fraud  on  the 
estate,  and  both  were  particepa  criminis.  In  pari  delecto  po- 
tior  conditio  defendentia  esL     10  Ark.^  53. 

T.  B.  Martin  for  appellee. 

While,  as  a  proposition  of  law,  a  purchase  bj  Hamlet  at 
his  own  sale  was  irregular  and  improper,  and  as  to  heir  or 
creditor  would  be  held  fraudulent  and  set  aside,  yet  that  is 
not  this  case,  and  a  purchaser  from  him  would  be  estopped  to 
deny  his  title.  Smith  was  a  bailee  and  could  not  dispute  his 
bailor's  title.  Schonler  Pera.  Prop,  p.  595 ;  15  Abb.  254 ; 
1  McCord  392 ;  Herman  on  Estoppel  p,  389-90  and  383 ; 
Schonler  Pers.  Prop.  2  vol,  p.  702  and  ca^es  cited.  R.  8. 
Smith  claims  title  through  Jno.  A.  and  being  privy  in  estate, 
is  also  estopped.     Herman  on  Estoppel  p.  317-18. 

Two  juries,  whose  province  it  was  to  pass  upon  the  issues 
of  fact  have  found  for  appellee,  and  their  finding  should  not 
be  disturbed.     Ark.  Rep.  posai.m 

Smith,  J.  This  was  replevin  for  a  mare.  The  plaintiff, 
Hamlet,  recovered  a  verdict  in  the  Court  of  the  Justice  of 
the  Peace,  where  the  cause  originated;  but  no  formal  judg- 
ment was  entered.  On  appeal  to  the  Circuit  Court  thete  was 
a  trial  de  novo  upon  the  merits  and  the  plaintiff  again  pre- 
vailed. 

In  Turner  v.  Harrison  ante,  233,  we  discussed  the  legal  effect 
of  the  absence  of  a  judgment  by  the  Justice  upon  the  juris- 
diction of  the  Circuit  Court,  holding  that  it  was  not  fatal  and 
that  the  verdict  of  the  jury  was  in  that  court  equivalent  to  a 
judgment. 

On  the  trial  the  plaintiff*  testified  that  the  mare  had  once 
belonged  to  the  estate  of  Van  Wimberly,  of  which  he  had 
been  Administrator,  but  had  since  made  final  settlement  and 
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been  discharged ;  that  the  Probate  Court  had  ordered  the 
sale  of  all  tHe  personal  property  of  the  estate  for  cash ;  that 
in  pursaance  of  said  order,  he  had  exposed  the  property  on 
the  9th  of  April,  1881,  and  the  mare  being  about  to  be  sac- 
rificed, he  had  caused  her  to  be  bid  off  id  the  name  of  John 
A.  Smith  for  $35.,  and  had  reported  her  to  the  Probate  Court 
as  sold  to  the  said  John  A.,  at  that  price;  that  plaintiff  had 
turned  over  the  mare  to  said  John  A.  to  make  a  crop  with, 
and  said  bailee  had^  in  October  or  November  1881,  sold  and 
delivered  her  to  R.  S.  Smith,  the  defendant  in  this  action. 
The  plaintiff  also  read  a  letter  written  by  John  A.  Smithy 
after  this  last  mentioned  sale,  in  which  the  writer  acknowl- 
edged that  he  was  a  mere  bailee  and  expressed  surprise  that 
bis  &ther,  R.  S.  Smith,  had  set  up  a  claim  to  the  mare. 

The  defendant  proved  his  purchase  from  John  A.  Smith 
for  a  valuable  consideration,  and  offered  to  read  a  transcript 
of  the  record  of  the  Probate  Court,  showing  the  same  state 
of  facts  to  which  the  plaintiff  had  already  deposed,  viz :  the 
order  of  sale,  the  sales-bill  returned  into  court  by  the  Ad- 
ministrator, in  which  John  A.  Smith  is  mentioned  as  the 
purchaser  of  the  property  in  controversy,  and  the  confirma- 
tion of  the  sale  by  the  Probate  Court.  But  the  transcript 
was  excluded  from  the  jury.  The  court  also  refused  the  fol- 
lowing prayer  of  the  defendant : 

"If  the  jury  believe  from  the  evidence  that  said  Hamlet, 
as  Administrator,  sold  the  mare  in  controversy  as  the  prop- 
erty of  Van  Wimberly,  deceased,  and  at  such  sale  caused  the 
mare  to  be  bid  off  and  set  down  to  John  A.  Smith  as  the 
purchaser  thereof,  and  that  Hamlet  as  such  Administrator 
reported  said  sale  to  the  Probate  Court,  and  said  sale  was 
examined  and  confirmed  by  said  court,  said  Hamlet  is  now 
estopped  from  denying  the  truth  of  said  record,  and  he  can- 
not recover  in  this  action." 

The  verdict  and  judgment  were  for  the  plaintiff  and  a 
new  trial  was  refused. 
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1  E  V  X  -  The  letter  of  John  A.  Smith,  beinir  in  the  nature  of  declar- 
^^^^^fationsjof  a  vendor,  made  subsequent  to  the  sale  and  in  the 
^*^^^  absence  of  his  vendee,  was  certainly  incompetent  evidence  to 
invalidate  the  sale.  OuUett  v.  Lambertortf  6  Arib*,  109 ;  Brown 
tj,  Wright,  17  Id.,  9^  Clinton  v.  JEstes,  20  Id.,  216 ;  Finn  v. 
Hempstead,  24  Id,,  111.  But  the  introduction  of  it  was  not 
objected  to  below. 

The  record  tendered  to  show  that  John  A.  Smith  pur- 
chased at  the  Administrator's  sale,  was  the  best  evidence 
of  that  fact ;  and  as  the  defendant  derived  title  from  him,  it 
was  pertinent  to  the  issue.    The  transcript  seems  to  have 
b^n  properly  authenticated. 
2.  samk:      The  instruction  above  copied  should  have  been  given  to 
cord  of  •d-the  jury.    The  administrators  report  of  sale  is  a  solemn  ad- 
tor*iMie.    mission  that  he  had  sold  the  mare  to  John  A  Smith  for  the 
price  therein  stated.     And  the  plaintiff  ^is  precluded  from 
denying  the  truth  of  the  record.    He  cannot  show  in  this 
action  that  the  transaction  was  merely  colorable ;  that  the 
purchase  was  in  reality  for  his  own  beneBt,  or  that  Smith  has 
never  paid  his  bid.    The  defendant  bought  Arom  one  who 
was  in  possession  and  who,  the  record  showed,  was  the  legal 
owner. 
.  Reversed  and  remanded  for  a  new  trial. 


FOBEMAK  BT  AL.  V.  ToWN  OP  MaBIAKNA. 


1,    Municipal  Corporations.    Jurisdiction  of  County  Judge 

The  organization  of  municipal  corporations  does  not  depend  upon 

the  citizens,  whether  or  not  they  may  be  subject  to  their  resfcric- 

tions  and  burdens,  any  ftirther  than  the  Legislature  may  allow 

the  exercise  of  that  will.    The  whole  public  is  concerned,  and 
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the  Legislature  may  preBcribd  the  terms  or  oonditions  upon 
which  they  may  be  formed  or  extended,  and  may  vest  in  t^e  v 
County  Ck>urt  the  power  to  determine  when  they  may  or  may 
not  be  necessary  or  useftd. 

2.  Municipal  Corporations  ;    Afrnexaiton  of  Territory:    Amending' 

petition: 
The  petition  for  annexation  of  territory  to  a  town  or  city  may  l)e 
amended  during  the  progress  of  the  cause  in  the  County  Court 
by  diminishing  the  area  of  the  proposed  annexation  biit  not  by 
enlarging  it. 

3.  Same:    Same:    Disqualification- of  County  Judge, 

A  Judge  of  the  County  Court  is  not  disqualified  to  act  upon  an  ap- 
plication to  annex  territory  to  a  municipal  corporation  by  reason 
of  being  a  resident  of  the  corporation  and  having  voted  for  or 
against  the  annexation. 

4.  JuDGB;    Interest  that  disqualifies. 

The  interest  that  disqualifies  a  Judge  under  the  Constitution,  is 
not  the  interest  which  one  feels  }n  public  proceedings  or  public 
measures,  but  a  pecuniary  or  property  interest;  one  affecting  his 
individual  rights,  and  the  liability  of  pecuniary  gain  or  relief  to 
the  Judge  must  occur  upon  the  event  of  the  suit,  not  result  re- 
remotely,  in  the  future,  from  the  general  operation  of  laws 
and  government  upon  the  status  fixed  by  the  decision. 


APPEAL  iTomLee  Circuit  Court. 
Hon.  M.  T.  Sanders  Circuit  Judge. 

The  appdlafUs  pro  ae. 

It  was  error  to  allow  the  petition  to  be  amended.  The 
whole  territory,  as  far  as  the  inhabitants  of  the  town 
were  concerned,  became  part  of  the  town  upon  the  vote 
being  taken^  unless  a  remonstrance  should  be  sustained, 
and  the  County  Court  had  no  authority  to  exclude  any 
part  of  it.  Corporation  Act  1875,  8ec*s.  84,  35,  86,  87  and 
90 ;  33  Ark.,  508 ;  1  Dillon  on  Mun.  Corp.  Sec.  40. 
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The  growth  of  the  town  does  not  require  the  extension, 
and  the  annexation  was  unnecessarily  large.  There  is 
vaoTB  open  ground  than  there  was  in  the  case,  33  ArL, 
617,  and  that  was  a  weak  case. 

The  Judge  was  disqualified  by  reason  of  interest.  Art. 
7  Sec.  20  Const.  1874 ;  Cooley  Const.  Lim.  297  to  302,  Ed.  oj 
1883;  16  Cbnn.  375;  1  HopUns  Ch'y.  {N.  Y.)l;  1  Spencer 
471;  1  Zab.  656 ;  4  Oh.St.  275;  21  Iowa  565;  2  AUen  397; 
49  N.  H.  828 ;  12  Id.  425 ;  22  Mich.  350 ;  13  Mass.  *  p.  340 ; 
4  G^ray,  427 ;  11  Oush.  106  ;  6  Pick.  104 ;  28  ^m.  Rep.  93 ; 
72  iV;  F.  1 ;  58  Tex.  28, 141.  The  County  Judge  was  a  cit- 
izen  and  tax  payer  of  the  town,  but  he  voted  for  the  annex- 
aiion. 

The  remonstrants  had  a  right  to  appeal.  GanlVs  Dig. 
iSco.,1195;33^rk.,  508. 

The  act  is  unconstitutional,  as  it  attempts  to  give  the 
County  Court  additional  judicial  powers.  Con^t.  Art.  7, 
Sec.  28;26i4rJfe.,432. 

J.  M.  Hewitt  and  B.  C.  Brown  for  appellees. 

The  amendment  was  proper.  Sec.  34  Acts  1875,  p.  35, 
for  no  new  territory  was  added.    33  Ark.y  508,  515,  516. 

This  is  a  political  question  that  concerns  the  State  and 
County  as  well  as  the  owners  of  lots  in  the  annexed  ter- 
ritory. The  vote  of  the  people  made  a  prima  faxde  case 
for  annexation,  and  the  preponderance  of  the  testimony 
shows  that  it  was  for  the  best  interests  of  the  majority  of 
the  inhabitants,  in  fact  all  except  perhaps  a  few  dram-shop 
keepers,  that  the  territory  should  be  annexed.  This  issue 
was  addressed  to  the  sound  discretion  of  the  County  and 
Circuit  Courts  of  the  County  and  town  where  the  town  is 
situate,  courts  which  have  a  better  knowledge  of  local  af- 
fairs and  are  better  qualified  than  this  court  or  even  the 
liCgislature  would  be  to  adjudge  upon  the  propriety  of  an- 
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nexation.  Both  courts  having  found  for  the  appellee, 
this  court  will  not  reverse,  unless  it  appears  that  the 
town  has  grossly  abused  its  discretion  to  the  injury  of 
owners  of  the  greater  part  of  the  annexed  territory. 

Eaein,  J.  After  a  vote  of  the  citizens,  and  other  pro- 
ceedings of  a  preliminary  character,  had  been  duly  taken 
as  required  by  statute,  the  town  of  Marianna  applied  to 
the  County  Court,  to  annex  and  include  within  its  cor- 
porate limits  and  jurisdiction,  certain  territory  lying  to 
the  West  and  North  of  its  old  boundaries.  Against  this 
application  there  was  a  remonstrance  by  appellants.  The 
matter  was  heard  upon  evidence,  and  the  court  declared, 
that,  in  its  judgment,  it  was  right  and  proper  that  the 
petition  for  annexation  should  be  granted.  It  ordered 
that  the  annexation  be  confirmed,  and  that  the  petition 
with  accompanying  map  &c.,  be  endorsed  by  the  clerk 
and  delivered  to  the  Recorder.  During  the  progress  of 
the  cause  in  the  County  Court  the  attorney  authorized  by 
the  town  to  manage  the  case,  amended  the  boundaries 
as  they  had  been  originally  proposed  and  voted  upon  by 
the  citizens.  The  amendment  included  no  new  territory, 
but  materially  diminished  the  area  originally  proposed, 
by  cutting  off  from  the  external  parts  on  the  North  and 
West,  some  portions  most  distant  from  the  old  corpora- 
tion. 

Upon  appeal  to  the  Circuit  Court,  and  a  hearing  de  no- 
voj  a  like  judgment  was  rendered.  The  remonstrants  now 
prosecute  this  appeal  here. 

The  organization  of  municipal  corporations,  and  the  ex-   i*   Jarit-. 
tension  of  those  already  existing,  is  ancillary  to  the  gov-  «>«nt7j«dg© 
ernment  in  sustaining  the  peace,  the  convenience,  and  the 
good  order  of  those  communities  which  are  formed  by 
dense  collections  of  citizens  in  particular  localities.    With 
regard  to  them  rules  and  regulations  are  required  for 
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conduct,  and  the  use  and  enjoyment  of  property  and  the 
preservation  of  health,  which  are  not  applicable  to  rural 
districts.  It  does  not  depend  upon  the  will  of  the  citi- 
zens,* whether  or  not  they  may  be  subject  to  the  restric- 
tions and  burdens  of  these  municipal  quasi  corporations, 
any  further  than  the  legislatire  may  allow  the  exercise 
of  that  will.  The  whole  public  is  concerned  and  the  leg- 
islature may  prescribe  the  terms  and  conditions  under 
which  they  may  be  formed  or  extended ;  and  may  vest  in 
the  County  Courts  the  power  of  determining  when  they 
may  or  may  not  be  necessary  or  useful.  Indeed  the 
County  Courts  are  the  best  depositories  of  that  power, 
inasmuch  as,  under  the  Constitution  of  the  State,  they 
have  original  exclusive  jurisdiction  in  all  cases  which 
concern  the  internal  improvement  and  local  concerns  of 
their  counties.  In  such  cases  no  such  issues  are  presented 
as  arise  in  suits  between  individuals.  The  County  Court 
is  not  to  consider  whether  the  establishment  of  a  munici- 
pal corporation,  or  the  extension  of  an  old  one,  would 
put  money  in  the  pocket  of  A.,  diminish  the  business  of 
B.,  or  enhance  the/eal  estate  of  C.  Individuals  must  take 
their  chances,  and  all  these  personal  and  individual  in- 
terests disappear  before  the  overruling  consideration, 
whether  the  matter  proposed,  would  or  would  not  facili- 
tate good  government  and  promote  the  general  interests 
of  the  community.  The  real  question  is  rather  of  a  polit- 
ical than  juridical  nature. 

So  this  Court  held  in  the  case  of  Dodson  et  cUs,  v*  Mayor 
<fcc.,  of  Ft  Smithj  which  case  covers  many  of  the  points 
presented  by  this.    See  33.  Ark.,  509. 

So  far  as  the  exercise  of  discretion  is  concerned,  we  are 
satisfied  from  the  proof  that  it  was  very  proper  to  make 
the  annexation.  The  convenience  of  the  citizens  as  well 
as  the  more  effective  police  of  the  town  required  it. 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM,  1884.  329 

Foreman  et  al.  v.  Town  of  Marlanna. 

There  is  no  error,  unless,  in  some  respecli,  the  directions 
of  the  Statute  have  been  omitted,  or  violated,  in  Borne 
material  point. 

It  is  contended  that  the  amendment  of  the  petition,  cipa  J'c^I 
after  it  had  been  voted  upob,  was  such  an  error.    It  cer-  Annexation 

•  ,  *  of  territo'^. 

tainly  would  be  fatal,  if  the  Statute,  on  that  point,  had  p^'S^'J*"* 
been  silent;  for  ikon  constat  that  any  brie  voting  for  a  cer- 
tain proposed  annexation,  would  have  been  willing  to 
vote  for  a  less  one,  which  might  leave  out  the  very  spot 
the -voter  hoped  to,  have  included.  But  the  legislature 
may  prescribe  the  whole  mode  of  annexation,  and  it  has 
anthorized  just  such  an  amendment  as  this,  pendiqg  the 
petition.  Acts  of  1874-5,  on  pp.  85  and  lQ,Se^ious  ^4  (^^d 
36.  Citizens,  now,  vote  upon  a  proposition  to  annex 
territority  with  the  understanding  that  the  proposed  area 
may  be  diminished  by  the  court,  but  may  not  be  extended. 

It  is  objected  here  that  the  County  Judge  was  disqual- 
ified, being  a  citizen  and  a  tax-payer  of  the  town.  It  does  p]L^^,^S: 
not  appear  that  his  authority  was  challenged  by  any^Vu^ntV 
proper  motion  in  the  County  Court,  and  we  are  free  to^"^**" 
say,  that  if  it  had  been  the  objection  ought  not  to  have 
prevailed.  It  may  be  hoped  that  every  good  Judge  in 
the  State  is  deeply  interested  in  everything  that  may 
help  or  hurt  the  community ;  and  that  he  will  favor  the 
former  and  oppose  the  latter  in  all  legitimate  ways.  Here 
the  question  is  not  one  of  taxes  and  burdens,  but  one  of 
police.  It  does  not  even  appear  that,  on  the  whole,  the 
result  of  annexation,  would  be  to  increase  or  diminish 
taxes.  But  that  is  of  no  importance.  This  is  not  a  suit 
of  a  personal  nature,  concerning  property  or  rights  of  per- 
sons. A  general  interest  in  a  public  proceeding,  which 
a  Judge  feels  in  common  with  a  mass  of  citizens,  does  not 
disqualify.  If  it  did,  we  might  chance  to  have  to  go  out 
of  the  State,  at  times,  for  a  Judge,    The  *MntePest'%^/n'i 
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jUd'"*  o' which  disqaalifies  a  Judge,  under  the  Constitution,  lenot 
the  kind  of  interest  whiqh  one  feels  in  public  proceed- 
ings, or  public  measures.  It  must  be  a  pecuniary  or 
property  ^interest,  or  one  affecting  his  individual  rights; 
and  the  liability  or  pecuniary  gain  or  relief  to  the  Judge 
must  occur  upon  the  event  of  the  suit,  not  result  remotely, 
in  the  future,  from  the  general  operation  of  laws  and  gov- 
ernment upon  the  statit8  fixed  by  the  deqision. 

At  the  May  Term,  1881,  of  this  court,  in  the  case  o^ 
Rogers  v.  Oypert^  Judge,  not  reported,  there  was  an  appli- 
cation for  a  mandamus  to  compel  a  Circuit  Judge  to  en- 
tertain and  act  upon  a  petition  for  a  writ  of  certiorari  to 
the  County  Court,  to  bring  up  the  record  of  proceed- 
ings had  in  the  County  Court,  under  the  local  option  li- 
quor law.    The  Judge  answered  the  petition  setting  up, 
not  that  he  had  refused  the  certiorari  in  the  exercise  of 
his  sound  discretion,  but  that  he  had  refused  to  take  any 
cognizance  at  all  of  the  application  for  a  certiorari,  upon 
the  ground  that  his  wife  and  children  had  signed  the 
original  petition  to  the  County  Court  for  the  prohibition, 
and  that  he  supposed  he  was  thereby  disqualified  from 
acting  in  the  case,  under  that  clause  of  the  Constitution, 
which  forbids  a  Judge  from  presiding  where  *^  either  of 
the  parties  shall  be  connected  with  him  by  consanguinity 
or  affinity,  within  such  degree  as  may  be  prescribed  by 
law."    The  mandamus  was    nevertheless    ordered.    No 
written  opinion  was  delivered,  but  I  remember  the  view 
of  it  taken  by  the  court  which  then  consisted  of  the  late 
lamented  Cheif  Justice  English,  Mr.  Justice  Habrisok 
and  myself.    We  all  concurred  in  the  opinion  that  al- 
though the  wife  and  children  of  the  Judge  were  techni- 
cally parties,  as  being  amongst  the  petitioners,  yet  inas- 
much as  the  proceeding  was  not  a  personal  one,  and  their 
interest  was  only  a  common  interest  with  other  citizens 
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in  the  establishment  of  a  wholesome  police  regulation^ 
affecting  the  whole  community^  they  were  not  parties  in 
the  sense,  or  within  the  spirit  of  the  Constitution.  The 
pame  considerations  apply  in  this  case  to  the  County 
Judge,  regarding  his  participation  in  the  proceeding  to 
have  the  town  of  Marianna  apply  to  the  County  Court  for 
the  annexation  of  the  proposed  territory.  He  had,  as 
alleged,  voted  for  the  annexation. 

The  judicial  ermine  does  not  absolve  the  individual 
from  the  duty,  nor  deprive  him  of  the  right,  to  partici- 
pate with  other  citizens  in  public  movements  for  the  pub- 
lic good,  which  do  not  in  any  peculiar  manner  affect  his 
private  interests,  more  than  those  of  other  citizens.  How 
fer  he  may  do  so,  in  anticipation  of  the  probability  or 
chance,  that  he  may  be  called  to  decide  upon  the  legality 
of  such  proceedings,  is  with  him  a  consideration  of  pru- 
dence or  good  taste,  to  be  determined  in  his  own  breast. 
If  he  were  thereby  disqualified,  he  would  be  required  to 
renoance  all  civic  privileges.  He  could  not  even  try  a 
contested  election  case,  where  he  had  voted  for  one  of  the 
(contestants. 

Affirm. 


Cavaness  v.  The  State. 


1.  Criminal  EviDBNCE :    Homicide^    Corpus  delicti. 

For  evidence  held  sufficient  of  the  corpus  deticti  in  this  case,  see 
the  opinion. 

2.  8amk  .•    Sanity  of  prisoner*.    Burden  of  proof 

Evidence  on  the  trial  of  a  homicide  sufficient  to  raise  a  doubt  of 
the  prisoner's  sanity  does  not  put  upon  the  State  the  burden  to 
prove  his  sanity  beyond  a  reasonable  doubt. 
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APPEAL  from  Monroe  Circuit  Court* 
Hon.  M.  T.  Saunders,  Circuit  Judge. 

The  appellant  pro  se.  . 

It  was  error  to  refuse  instructions  No's.  6,  8,  and  10, 
asked  for  defendant  in  regard  to  the  efiect  of  drunkeness 
upon  the  mind. 

The  State  totally  failed  to  prove  the  corpus  deHeti^  aud 
this  is  fatal.  No  witness  swore  that  the  party  alleged  to 
have  been  killed  was  dead,  or  killed,  or  that  he  had  seen 
the  dead  body,  or  that  even  he  had  disappeared.  2  Greenl 
on  Ev:S€C,  278 ;  4  Id.,  See' a.  181,  182;  Bishop  on  O.  Pro., 
S^:  5010  note.  The  presumption  is  that  he  is  still  alive, 
until  proof  is  furnished  that  he  is  dead. 

C.  B.  Moore.  Att'y  Gen'l,  contra. 

The  charge  of  the  court  was  one  of  the  fullest  and  fair- 
est we  have  seen,  and  embodies  the  law  as  expounded  by 
text  writers  and  our  own  decisions,  and  the  evidence  fully 
justified  the  verdict.  The  6th  instruction  refused  was 
covered  by  the  general  charge  of  the  court.  The  8th  u 
not  law.  Sec.  1252  Gantfs  Dig.i26  Ark,  334;  40  Ark., 
511  and  cases  cited. 

The  10th  is  a  reiteration  of  the  6th. 

There  is  not  one  particle  of  evidence  to  extenuate  or 
excuse  the  crime.  Defendant  was  not  ^'  in  such  a  besot- 
ted condition  as  not  to  know  what  he  was  doing  or  that 
it  was  wrong."  40  Ark.,  521.  Plenty  of  time  had  elapsed 
for  his  blood  to  cool.  He  deliberately  prepared  himself 
and  sought  his  victim,  renewed  the  quarrel,  or  rather 
brought  on  a  fresh  one,  cursed  and  struck  deceased  and 
then  killed  him.    This  is  murder  in  the  first  degree. 
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Smith,  J.    Cavaness  was  indicted  by  the  grand  jury  of 
Monroe  County  for  the  murder  of  William  Barlow ;  was 
regularly  tried  upon  the  plea  of  *'not  guilty ; "  was  con-  i 
victed  of  murder  in  the  first  degree  and  wi^  condemned 
to  be  hanged.  ^ 

The  motion  for  a  new  trial  set  up  that  the  verdict  was 
against  law  and  evidence,  that  the  court  had  misdirected 
the  jury  and  had  refused  the  prayers  of  the  defendant  for 
instmctions  numbered  6,  8^  10  and  11. 

The  following  is  a  fair  summmary  of  the  testimony : 
The  defendant,  when  sober,  is  a  peaceable,  welldis-  f^  ^'*® 
posed  citizen;  but  when  in  liquor  is  quarrelsome  and 
dangerous.  The  deceased,  who  was  a  bar-tender  by  oc- 
capation,  bore  the  reputation  of  a  desperate  man.  The 
defendant  had  been  drinking  heavily  for  several  days,  and 
on  the  morning  of  Sunday,  August  6th,  1883,  was  drunk 
in  the  saloon  kept  by  deceased  in  the  town  of  Indian  Bay. 
An  altercation  occurred  between  the  two  about  9  or  10 
A.  M.,  but  did  not  proceed  to  actual  blows,  owing  to  the 
interference  of  by-standers.  The  defendant  then  left  the 
honse  and  the  witnesses  neither  saw,  nor  heard  of  him 
any  more  until  3  P.  M.  of  the  same  day,  when  he  came 
back  to  the  saloon.  He  boasted  that  he  was  the  best  man 
in  the  county  and  could  whip  any  man  in  the  town.  He 
went  into  the  room  where  Barlow  was  lying  on  a  cott, 
swore  at  him  and  told  him  to  got  up,  that  they  must  set- 
tle their  difficulty  now,  that  he  was  fixed  for  him  and 
that  he  was  going  to  whip  him.  Barlow  told  him  to  go 
away,  that  he  desired  no  difficulty  and  remarked  to  the 
defendant  ^^  you  have  a  pistol.  '^  Upon  this  the  defendant 
stmck  Barlow  with  his  left  hand,  at  the  same  time  draw- 
ing his  pistol  with  his  right.  Barlow  jumped  up  and 
called  on  the  by-standers  for  help,  and  the  parties  grap- 
Iwith  each  other.    Both  were  armed  and  each  at- 
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tempted  to  shoot  the  other;  bat  Barlow's  pistol  missed 
fire,  while  the  defendant  succeeded  in  shooting  his  antag- 
onist. 

This  was  murder  in  the  first  degree,  provided  Barlow 
died  from  the  effects  of  the  wound  within  a  year  and  a 
day.  Five  or  six  hours  had  elapsed  between  the  quarrel 
in  the  morning  and  the  shooting.  There  had  been  am- 
ple time  for  passion  to  subside  and  for  the  blood  to  cool. 
In  this  interval,  the  defendant  had  prepared  a  deadly 
weapon,  and  then  sought  his  victim,  picked  afresh  quar- 
rel with  him,  thrust  the  combat  upon  an  unwilling  mau 
by  cursing  and  striking  him,  and  finally  shot  him.  All 
the  ingredients  of  willfulness,  malice,  deliberation  and 
premeditation  are  present  here. 

hSUT"  But  it  is  insisted  that,  there  is  no  sufficient  proof  that 
Barlow  is  dead.  In  cases  of  homicide,  the  corjms  ddieti^ 
by  which  is  meant  the  fact  that  the  crime  has  been  act- 
ually perpetrated,  involves  two  distinct  propositionsi 
namely,  that  the  person  is  dead  and  that  he  died  in  con- 
sequence of  the  injury  received  at  the  hands  of  the  ac- 
cused. "  The  most  positive  and  satisfactory  evidence  of 
the  fact  of  death  is  the  testimony  of  those  who  were  pres- 
ent when  it  happened ,  or  who,  having  been  personally 
acquainted  with  the  deceased  in  his  lifetime,  have  seen 
and  recognized  his  body  after  life  was  extinct."  8  Or. 
Ev.  See's.  131-2;  Starkieon  Ev.  9th  Am.  Ed.,  [*  862]. 

All  of  the  witnesses  speak  of  Barlow  as  deceased ;  and 
one  of  defendant's  own  witnesses  mentions  the  killing  of 
Barlow.  We  concede  that  these  expressions  standing 
alene,  would  not  warrant  the  jury  in  inferring  his  death 
and  that  it  was  produced  by  the  criminal  agency  of  the 
prisoner.  But  this  is  not  all.  It  is  proved  that  a  physi- 
cian was  immediately  summoned,  who  gave  it  ashisopin« 
ion  that  Barlow  could  not  long  survive.    The  same  phy- 
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eician  also  testified  on  the  trial  of  this  case  that  he  was 
acquainted  with  the  deceased  (meaning  Barlow)  and  that 
on  the  6th  of  August,.  1883,  he  examined  the  body  and 
found  that  the  ball  had  passed  through  the  right  lobe  of 
the  liver,  and  through  the  right  kidney,  and  had  lodged 
against  the  skin  about  one  inch  to  the  right  of  the  back 
bone;  and  that  the  wound  was  sufficient  to  cause  death 
in  any  case.  We  conclude  that  the  Doctor,  when  he 
speaks  of  **  the  body,*'  intended  as  no  doubt  the  jury  and 
the  court  below  understood,  the  dead  body — the  cadaver  or 
corpse— of  Barlow,  and  that  his  examination  was  post 
tnoriem.  If  the  patient  had  been  alive  when  he  probed 
the  wounds,  he  would  have  spoken  of  Barlow  as  a  per- 
son— not  of  the  body  of  Barlow, 

The  court  gave  an  elaborate  charge  to  the  jury,  and  in 
addition  ten  special  directions  at  the  defendant's  request. 
The  general  charge  was  not  excepted  to.  The  prayers 
that  were  denied  were  as  follows : 

6.  "  If  the  jury  believe  from  the  evidence  that,  at  the 
time  the  fatal  shot  is  alleged  to  have  been  fired,  the  de- 
fendant was  so  far  affected  in  his  mind  and  memory  that 
he  was  not  able  to  distinguish  right  and^wrong,  aud  had 
not  knowledge  and  understanding  of  the  character  and 
consequences  of  his  act,  and  power  of  will  to  abstain  from 
it,  then  he  was  not  a  legally  responsible  being^  and,*  the 
jury  should  find  him  not  guilty." 

8.  **  While.it  is  true  that  the  law  presumes  every  man  «•  sanitj 
to  be  sane  and  responsible  for  his  acts,  until  the  contrary  ^^,p^'J; 
appears,  still  if  there  is  evidence  tending  to  rebut  this 
presumption  sufficient  to  raise  a^reasonablejidoubtl^ upon 
the  issue  of  sanity,  then  the  burden  of  proof  is  upon  the 
State  to  show  beyond  a  reasonable  doubt,  that^the  de- 
fendant was  sane  at  the  time  the  alleged  offense  was  com- 
mitted.'* 
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10.  "  If  the  jury  believe  from  the  evidence,  beyond  a 
r^asonabld  doubt,  that  the  defendant  committed  the  act 
in  manner  and  form  as  charged  in  the  indictment,  still  if 
they  further  believe  from  the  evidence  that  the  defend- 
ant was  in  such  a  state  of  mental  insanity  as  not  to  be 
conscious  of  what  he  was  doing,  or  that  the  act  itself  was 
wrong,  then  they  should  find  the  accused  not  guilty." 

11.  '^  Although  drunkeness  in  itself  is  no  excuse  or 
palliation  for  crime  committed  while  under  its  influence, 
yet  mental  unsoundness  superinduced  by  excessive  drunk- 
enness may  be  an  excuse,  if  such  mental  derangement  be 
sufficient  to  deprive  the  accused  of  the  ability  to  distin- 
guish between  right  and  wrong." 

All  of  these  rejected  requests  are  predicated  upon  the 
existence  of  a  state  of  facts  of  which  there  is  no  proof  in 
the  bilU  of  exceptions.  There  is  no  evidence  that  the 
defendant  labored  under  any  mental  unsoundness  or  in- 
firmity, nor  even  that  he  was  drunk  when  he  shot  Barlow. 
He  had  been  drunk  in  the  morning;  but  no  witness  stated 
that  he  was  under  the  influence  of  liquor  when  he  return- 
ed to  the  saloon  in  the  afternoon.  There  is  no  reason  to 
think  that  his  indulgence  in  strong  drink  had  proceeded 
so  far  as  to  impair  his  mind  or  memory  or  produce  any 
derangement  of  his  faculties.  On  the  contrary,  it  is  ap- 
parent that  he  knew  perfectly  what  he  was  about. 

The  8th  prayer,"  above  copied,  is  not  the  law  of  this 
State  under  any  circumstances.  OanWs  Dij.  Sec.  1252; 
MeKenzie  v.  State,  26  Ark.^  834;  Casat  v.  State,  40  Id.,  611. 

Finding  no  error  the  judgment  must  be  affirmed. 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1884.  337 


Amis  V.  Conner  et  al. 


Amis  v.  Conner  et  al. 


1.  Rewards  :     What  claimants  must  f  rove. 

The  claimant  of  a  reward  for  the  apprehension  of  a  felon  must 
prove  not  only  that  the  reward  was  offered  as  alleged  in  his 
complaint,  but  also  that  the  person  arrested  was  the  guilty 
party,  if  the  answer  denies  both  these  fects. 

2.  Sams:     Wkat is. 

The  ofifer  of  a  reward  is  a  promise  conditional  upon  the  rendition 
of  some  proposed  service.  The  offerer  may  prescribe  any  terms 
he  sees  fit,  and  these  terms  must  be  complied  with  before  any 
contract  arises  between  him  and  a  claimant. 


APPEAL  from  Bradley  Circuit  Court. 
Hon.  J.  M.  Bradley  Circuit  Judge. 

CkmpUm^  Battle  &  Compton  lor  appellant. 

There  was  no  evidence  of  a  legitimate  character  show- 
ing that  the  defendant  ever  personally  offered  a  reward, 
but  on  the  contrary  the  testimony  shows  that  but  one 
reward  was  offered  and  that  by  the  firm,  nor  was  there 
any  evidence  to  show  that  the  men  arrested  were  the 
ones  who  committed  the  burglary. 

Plaintiff  failed  to  show  that  the  conditions  of  the  re- 
ward were  complied  with.  There  was  no  evidence  upon 
which  to  base  the  verdict  and  in  such  case  this  court  will 
reverse. 

J?.  C.  FvJUer  and  T.  B.  Martin  for  appellees. 

The  evidence  was  sufficient  to  prove  that  the  parties 

arrested  were  the  ones  for  whom  the  reward  was  offered. 

This  was  a  question  of  fact  tor  the  jury,  and  their  finding 

will   not  be  disturbed,     Arh  Beports  passim.     Where 
22 48 
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there  is  any  evidence  to  support  the  verdict  this  court 
will  not  reverse.  31  Arhy  164.  Upon  the  xjohole  case  the 
judgment  is  right  and  should  be  affirmed. 

Smith,  J.    The  iren  safe  of  Amies  &  Brother  in  Prince- 
ton, Dallas  County,  was  broken  open  on  the  night  of 
April  4th,  1880,  by  some  unknown  person  or  persons,  and 
several  thousand  dollars  in  currency  and  State  and  County 
scrips  were  abstracted  therefrom.  This  action  was  brought 
to  recover'a  reward  offered  for  the  capture  of  the  felons. 
The  complaint  alleged  that  Lewis  Amis,  the  defendant, 
and  a  member  of  said  firm,  had  offered  a  reward  of  f  500 
for  the^arrest  of  the  theives,  and  that  the  plaintiflfe,  rely- 
ing upon  this  promise,  had  caused  to  be  arrested  and  de- 
livered to  the  proper  authorities  the  two  men  who  had 
perpetrated  the  felony.    The  answer  denied  that  the  de- 
fendant had  ever,  as  an  individual  offered  any  reward, 
but  stated  that  his  firm  had  advertised  a  reward  of  the 
sum  mentioned  for  the  apprehension  of  the  offenders  and 
the  recovery  of  the  stolen  moneys.    And  it  was  denied 
that  the  plaintiffs  had  complied  with  the  conditions  of 
the  offer,  or  with  either  of  them.    The  plaintiffs  recovered 
a  verdict  and  judgment.    And  the  motion  for  anew  trial 
set  up  among  other  causes,  insufficiency  of  the  evidence 
to  support  the  verdict. 

1.  rf-  Under  the  issues  raised  by  the  pleadings, it  wasincum- 
dimant.*'^  bcut  ou  the  plaintiffs  to  prove,  1.  That  the  defendants 
had,  severally  or  jointly  with  others,  offered  a  reward  for 
the  apprehension  of  the  guilty  parties,  without  the  re- 
turn of  the  moneys  and  securities,  and  2.  That  the  two 
men  whom  the  plaintiffs  arrested  were  the  same  persons 
who  had  committed  the  crime. 

ft  ^riL***     ^^^  ^^^^  ^^  ^  reward  is  a  promise  conditional  upon  the 
rendition  of  some  proposed  service,    ^e  ^ho  offers  it  has 
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the  right  to  prescribe  any  terms  he  may  see  fit  and  these 
terms  mnst  be  complied  with  before  any  contract  arises 
between  him  and  a  claimant.  Sherry  v.  United  States,  92 
U.  8.,  73 ;    Jones  v.  Phoenix  Bank,  4  Seld.,  228. 

The  decided  preponderance  of  the  testimony  is,  that 
but  one  reward  was  offered  in  this  case;  that  the  oflfer 
was  made  in  the  name  of  the  injured  firm,  and  not  in  the 
name  of  the  defendant  individually,  and  that  it  stipulated 
for  the  restoration  of  the  money,  as  well  as  for  the  arrest 
of  the  criminals.  The  terms  of  this  after  were  published 
in  the  Little  Rock  Democrat,  a  public  newspaper,  and  in 
various  other  modes,  one  of  which  was  by  a  writing  sent 
to  the  town  of  Toledo,  in  wich  the  plaintiffs  resided.  Of 
this  notice  of  reward  the  plaintiff  Conner  had  knowledge ; 
for  he  had  copied  and  distributed  it  to  various  points. 
But  shortly  after  the  loss,  the  defendant  went  in  person 
to  Toledo,  and  there  some  persons  understood  him  to 
say  in  conversation  that  he  would  pay  J600.  for  the  sim- 
ple arrest  of  the  burglars  and  communicated  their  infor- 
mation to' the  plaintiffs,  who  acted  upon  it. 

Upon  the  first  proposition,  then,  which  it  was  necessary 
for  the  plaintiffs  to  establish,  there  was  a  conflict  of  tes- 
timony. And  this  court  has  always  been  reluctant  to 
disturb  the  verdicts  of  juries,  however  unsatisfactory  they 
may  be,  where  there  is  any  evidence  to  sustain  them. 
But  upon  the  second  proposition,  which  it  was  equally 
necessary  for  the  plaintiffs  to  prove  before  they  could  suc- 
ceed, there  is  a  total  failure  of  evidence.  The  persons 
arrested  never  confessed  the  crime ;  they  were  never  con- 
victed of  it;  there  is  no  proof  that  they  were  ever  in  Dal- 
las County  until  they  were  carried  there  by  the  Sheriff 
after  their  arrest ;  and  from  no  fact  that  was  in  evidence 
could  the  jury  reasonably  infer  that  they  had  any  con- 
oeotiQii  with  th9  t^Mv.    They  were  itrapgers  pasiipg 
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through  Dorsey  County  afoot,  several  weeks  after  the 
crime  had  been  committed ;  they  did  not  come  from  the 
direction  of  Princeton,  but  from  the  opposite  direction 
of  Pine  Bluft';  and  they  were  arrested  simply  because  it 
was  supposed  they  corresponded  with  the  personal  de- 
scription of  two  men  who  were  suspected  of  being  impli- 
cated in  the  plundering  of  the  safe.  When  informed  of 
the  cause  of  their  arrest,  they  said  they  had  never  heard 
that  the  safe  had  been  robbed :  and  being  informed  that 
one  of  the  party  of  arrest  was  the  Sherift  of  the  county, 
they  claimed  his  protection.  In  their  valise  were  found 
some  queer  tools,  such  as  the  witnessess  had  never  seen 
before,  and  did  not  know  the  use  of,^but  which  they  evi- 
dently took  to  be  the  tools  of  a  safe  burglar.  And  on 
their  persons  were  tound  f400.  in  money;  but  it  was  not 
proved  to  be  the  money  that  was  stolen,  nor  did  Amis  & 
Brother  claim  it  as  such,  The  defendant  was  sent  for 
and  on  his  arrival,  according  to  some  of  the  witnesses, 
expressed  his  belief  that  they  had  got  bold  of  the  right 
parties.  But  this  was  only  a  matter  of  opinion.  He  did 
not  himself  know  who  were  the  authors  of  the  crime,  nor 
did  any  other  witness.  The  men  were  confined  in  jail ; 
but  soon  after  made  their  escape.  The  evidence  also 
tended  to  prove  that  the  safe  was  opened  by  means  of  a 
punch  and  sledge-hammer,  which  belonged  to  the  village 
blacksmith  and  which  were  left  on  the  spot. 

This  was  the  substance  of  the  testimony  as  to  the  iden- 
tity of  the  men  that  were  arrested  [with  the  men  who 
plundered  the  safe.  And  it  wholly  fails  to  show  that  the 
plainlifis  had  earned  the  reward,  even  if  the  sole  condi- 
tion of  that  reward  was,  as  is  stated  in  the  complaint,  the 
apprehension  of  the  persons  who  committed  the  offence. 

Reversed  and  remanded  for  a  new  trial. 
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h    Certiorari  :    J\rone  to  correct  errors* 
Mere  errors  and  irregularities  iu  a  Judgment  can  be  corrected  only 
by  appeal. 

2.  Certiorari  :  Practice  iu. 
Since  the  passage  of  the  act  of  1873  regulating  the  practice  on  cer^ 
tiorari,  (Gantt's  Dig.  See's  1196-7),  a  Justices'  return  to  the  writ  is 
not  conclusive  as  before  then.  The  court  may  look  beyond  the 
transcript  certified  by  the  Justice,  to  the  orignal  record  itself,  and 
hear  evidence  as  to  any  sulwequent  alterations  and  amendments 
of  that  record. 


APPEAL  from  Dorsey  Circuit  Court. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

W.  P.  Stephens  for  appellant. 

The  transcript  from  the  Justice  returned  on  certiorari, 
shows  that  there  was  service,  though  informal,  that  the 
defendant  appeared  by  attorney,  and  that  the  Justice 
had  jurisdiction  of  the  subject  matter. 

Certiorari,  at  common  law  was  a  writ  issuing  out  of 
Chancery  or  King's  Bench.  Bacon^s  Aba.  Title,  Certiorari. 
It  is  in  the  nature  of  a  writ  of  error.  112  Mass.,  206.  Ex- 
cept when  ancillary  to  other  process,  its  office  is  to  bring 
up  the  record  of  an  inferior  tribunal  to  enable  the  court 
to  determine  whether  the  former  has  proceeded  within 
its  jurisdiction.  56  N.  Y.,  (Six^k.)  600/  21  Barb.  656. 
Unless  there  is  a  want  or  excess  of  jurisdiction,  the  Cir- 
cuit Court  should  not  have  quashed  the  judgment,  29 
Ark.,  178,  and  Gantt's  Dig.  Sec.  1196  does  not  so  enlarge 
the  writ  as  to  make  it  operate  for  the  correction  of  mere 
errors  or  irregularities,  35  Ark.,  99.,    The  want  of  or  ex. 
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cess  of  jurisdiction  can  only  be' tried  upon  inspection  ol 
the  record,  21  Ark,  426.  The  Circuit  Court  could  not 
have  considered  matters  dehors  the  transcript.  23  Ark., 
107  ;  22  Ind.,  73 ;  49  Me.,  417 ;  17  Ark.,  440.  ^ny  evidence 
for  the  purpose  of  showing  want  of  jurisdiction  or  excess 
would  have  been  inadmissible,  Supra ;  66  JZ/.,  256 ;  SO  Iowa, 
531.  As  no  evidence  dehors  the  record  could  be  admitted, 
no  bill  of  exceptions  was  necessary.  As  to  the  office  of  a 
bill  of  exceptions  see  40  Ark.,  178. 

The  writ  was  improperly  granted  iu  the  first  case,  as 
no  proper  case  was  disclosed  by  the  petition  and  tran- 
script, 17  Mass.,  351 ;  17  IU.,  31 ;   Wright  (  Ohio)  130. 

Oompton  &  Fuller  for  appellee. 

The  writ  was  properly  issued  Gantfs  Dig.  1196-7.  The 
transcript  of  the  Justice  shows  that  he  failed  to  comply 
with  the  provisions  of  Sec.  3723  GardVs  Dig.,  and  his  pro- 
ceedings were  void  for  want  of  jurisdiction,  and  should 
be  quashed.  30  Ark.,  20.  A  magistrate's  court  is  one  of 
limited  jurisdiction,  and  all  the  statutory  requirements 
must  affirmatively  appear.  No  presumption  can  be  in  its 
favor.  36  Ark.  272 ;  5  Johns.,  282 ;  5  Arh,  367 ;  34  Id., 
105;  2  Gray,  120.  Jurisdiction  must  be  shown.  Oooley 
on  Torts.,  416.  None  can  be  presumed.  Freeman  on  Judg. 
3d.  Ed.  Sec.  517. 

The  Magistrate  was  examined  in  open  court  with  his 
docket.  There  is  no  bill  of  exceptions,  showing  the  evi- 
dence, and  this  court  will  presume  that  the  Circuit  Court 
acted  advisedly,  and  that  the  facts  shown  were  sufficient 
to  justify  the  quashing  of  the  judgment.  Ark.  ReporiM 
passim. 

Smith,  J.  This  was  certiorari  to  quash  the  judgment 
of  a  Justice  of  the  Peaee.  The  transcript  of  the  Justice's 
proceedings,  filed  with  the  petition  and  authenticated  by 


Digitized  by  VjOOQ IC 


NOVEMBER  TEEM,  1884.  343 

Hickey  v.  Matthews. 

the  certificate  of  the  Jastice,  shows  an  action  begun,  be- 
fore him,  by  Hickey  against  Matthews  on  an  account,  the 
amount  of  which  is  not  stated,  December  18,  1877  /  the 
issue  of  a  summons  for  the  defendant,  the  placing  of  it  in 
the  hands  of  a  special  constable,  and  the  noting  on  the 
docket,  of  service  of  the  same  by  reading  on  the  19th; 
the  failure  of  the  defendant,  to  appear  on  the  22d  of  De- 
cember, the  day  set  for  trial,  and  a  judgment  by  default 
for  —  dollars  and  costs. 

On  the  other  hand,  the  transcript  returned  by  the  Jus- 
tice in  obedience  to  the  writ  of  oertiorariy  shows  the  fol- 
lowing state  of  facts ;  Action  begun  December  15,  1877, 
on  a  promissory  note,  pui  porting  to  have  been  made  by 
the  defendant  for  a  sum  under  $50 ;  the  appearance  of 
the  defendant  by  attorney  on  the  22nd  and  trial  before  a 
jury,  with  verdict  'and  judgment  for  the  plaintiff  for 
145.53. 

At  the  instance  of  the  petitioner  forthe  writ  the  Justice 
was  required  to  bring  his  docket  into  court ;  and  upon 
inspection  of  the  same,  and  examination  of  the  Justice, 
his  judgment  was  quashed  by  the  Circuit  Court. 

The  only  points  that  are  open  to  contestation  in  this  oiL^iT5?J 
proceeding  are,  whether  a  judgment  valid  on  its  face  was lorapp^fSi!^ 
in  fact  rendered;  and  whether  the  court  which  rendered 
it  had  jurisdiction  of  the  subject  matter  and  of  the  de- 
fendant's person.    Mere  errors  and  irregularities  could 
be  corrected  only  on  appeal. 

The  judgment  that  was  set  out  in  the  exhibit  attached 
to  the  petition  was  void  for  several  reasons.  No  specific 
sum  was  found  to  be  due  the  plaintiff.  Nor  is  there  any 
paper  or  memorandum  in  the  record  from  which  the 
amount  could  be  ascertained  by  computation,  as  might 
be  the  case  with  a  promissory  note.  But  according  to 
this  exhibit,  the  action  was  upon  an  open  account,  the 
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amount  of  which  is  not  specified,  nor  does  it  appear  to 
have  been  sworn  to.  further,  it  does  not  appear  that 
the  sum  in  controversy  was  within  the  jurisdiction  of  a 
Justice  of  the  Peace,  nor  that  the  defendant  had  legal 
notice  of  the  pendency  of  the  cause,  the  service  being  by 
reading  when  it  should  have  been  by  copy  {Oanifa  Dig. 
Sees.,  3730,  4512 )  and  the  judgment  itself  distinctly  ne- 
gativing the  voluntary  appearance  of  the  defendant  to  the 
action, 
o  »  A*R  n  However,  the  transcript  returned  by  the  Justice  is  of 
higher  authority  than  that  exhibited  with  the  petition. 
And  that  discloses  a  regular  judgment  upon  a  cause  of 
of  action  over  which  he  had  jurisdiction  and  in  a  case 
wherein  the  defendant  had  appeared  by  attorney.  Under 
the  old  law  the  return  made  to  the  writ  of  certiorari  was 
conclusive  as  to  the  facts  stated  in  it,  and  the  facts  stated 
in  the  petition  could  not  be  regarded.  Redmond  v.  iln- 
derson,  18  Ark.,  449  ;  McCoy  v.' County  Court j  21  Id.,  475; 
IHeus  V.  Bright,  23  Id.  107. 

If  the  return  was  false  the  remedy  was  an  action 
against  the  magistrate.  People  v.  Ontario,  15  Barb.,  286; 
Haines  v.  Judges,  20  Wend.,  625.  But  in  the  year  1873 
the  Legislature  passed  an  act,  which  enlarges  the  scope 
and  office  of  this  writ. 

Affidavits  may  now  be  read  on  such  applications  and 
evidence  dehors  the  record  may  be  introduced  by  either 
party  on  the  hearing.  The  record  of  the  inferior  judicial 
tribunal  is,  however,  still  conclusive  so  far  as  it  goes. 
GanU's  Dig.  See's.  1196-7. 

The  efiect  of  this  Statute  is  to  take  away  the  conclu- 
siveness of  the  return  and  to  enable  the  court  to  look 
beyond  the  record  certified  to  the  original  record  itself, 
and  to  hear  evidence  as  to  any  subsequent  alterations  and 
amendments  of  that  record.    This  was  done  in  the  pres- 
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ent  rase.  What  was  developed  upoa  an  inspection.of  the 
original  docket  entries  and  the  efamination  of  the  Jus- 
tice 18  not  disclosed.  There  is  no  bill  of  exceptions  pre- 
serving the  evidence  upon  which  the  court  acted.  And 
iathe  absence  of  any  showing  to  the  contrary,  we,  are 
bound  to  presume  in  faVor  of  the  correctness  of  the  judg- 
ment below,  that  the  record,  when  produced,  did  not 
agree  with  that  set  out  in  the  return. 
Affirmed. 
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l.iBuRGLARY;  Indictment  for. 
An  indictment  for  burglary  charging  that  the  defendant  '*  felon- 
iously, willfully  and  burglariously  did  break  and  enter,"  is  equiv- 
alent to  charging  in  the  language  of  the  statute  that  he  '*  will- 
fully and  maliciously  and  with  force  did  break  and  enter."  The 
word  **  maliciously  "  in  the  statute  does  not  mean  ncialice  towards 
the  owner  of  the  house  entered,  but  the  intent  from  which  fol- 
lows the  unlawful  act;  and  the  words  **  did  break  "  imply  force. 

2.  Indictment  :     When  crime  is  the  same  by  statute  and  common  law. 
When  the  elements  of  a  erime  are  the  same  by  the  common  law 

and  by  8tatute,the  indictment  may  follow  either,  as  a  general  rule 

3.  Same  :    Burglary:     Specifications  of  intent. 

An  indictment  for  burglary  charging  that  the  defendai^t  entered 
"  with  the  felonious  Intent  then  and  there  to  commit  arson,"  suf- 
ficiently specifies  the  felony  intended  to  be  committed. 

4.  Burglary  ;     Out  house. 

Any  house  under  our  statute  comes  within  the  prohibition  against 
burglary  and  arson.  An  out-house  is  not  necessarily  within  the 
cartilage.  A  house  contiguous  to  and  used  in  connection  with  a 
hotel,  both*  belonging  to  and  controlled  by  the  same  person  is 
an  out-house. 
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APPEAL  from  CarroU  arcuit  Court. 
Hon.  J.  M,  Pettigrew,  Circuit  Judge. 

W.  F.  Pace  for  appellant. 

The  indictment  is  bad  because  it  does  not  set  out  with 
certainty  the  crime  defendant  is  alleged  to  have  intended 
to  commit  when  entering  the  house.  24  Ges.  24;  12  Tex- 
Ct,  ofApp.,  395  lOarUfs  Dig.  Sec.  ^796.  Nor  does  it  con. 
tain  the  word  '*  maliciously."  GarUt's  Dig.  8ec.^  1348 ; 
WaJterman'%  U.  S.  Or.  Dig.  p.  343,  Sec,  230;  34  N.  H.  510; 
1  Chand.  166. 

As  to  what  is  an  out  house  see  Bowvierp.  147;  Bishop  Or. 
Law  vol.  SSee.  104;  Roscoe  Or.  Eo.  p.  278;  GanWs  Dig. 
Sec.  1795. 

Malice  is  a  necessary  ingredient  in  the  crime  of  burglary. 
GarMs  Dig.  See.  1348. 

Moorej  Att'y  Gen'l,  contra. 

The  indictment  is  almost  in  the  exact  words — mtUatis 
mutaTidis — of  the  indictment  in  Bradley  v.  StatCy  32  ArL^ 
704;  see  also. Dodd  v.  State,  33  Ark.,  517. 

Our  statute  makes  the  breaking  or  entering  "  any  house, 
tenement,"  &c.  in  the  night  time,  with  intent  to  commit 
a  felony  Ac.  burglary.  GanWs  Dig.  Sec.  1348 ;  33  Ark., 
517. 

By  Sec.  1349  GarttVs  Dig.  a  party  may  be  adjudged  guilty 
of  burglary  and  of  the  other  felony  intended  to  be  com- 
mitted, and^if  the  State  saw^fit  to  indict  for  the  burglary 
as  in  Bradley  v.  State,  defendant  cannot  complain. 

CocKRiLL,  C.  J.  The  appellant  was  indicted  for  burg- 
lary under  section  1348  of  Gantt's  Digest.  •  The  offense 
is  charged  to  have  been  committed  by  breaking  and  enter- 
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log  into  '^  an  out  house  commonly  known  as  a  sample 
room,"  It  is  urged  that  the  indictment  is  insufficient  be- 
cause: 

1.  It  does  not  charge  the  offence  in  the  language  of 
the  statute,  but  in  place  of  the  statutory  words  "  willfully 
and  maliciously  and  with  force  break  and  enter"  it  sub- 
stitutes the  words  "  feloniously,  willfully  and  burglar- 
iously did  break  and  enter." 

The  offence  alleged  in  the  indictment  is  created  by  the 
statute  and  it  is  required  that  the  charge  should  be  laid 
io  the  exact  words  of  the  statute  or  in  others  that  convey 
an  equivalent  idea.  It  is  sufficient  if  every  particular  ele- 
ment that  enters  into  the  crime  is  covered  by  the  words 
of  the  indictment. 

In  the  use  of  the  word  "maliciously"  in  the  statute lary^^^ih' 
we  cannot  presume  that  the  legislature  intended  that  for? 
malice  towards  the  owner  of  the  house  entered,  or  to- 
ward any  one  else  should  become  an  element  in  the  in- 
tent with  which  the  breaking  is  done.  The  word  must 
be  understood  from  its  context  to  be  intended  in  its  re- 
stricted legal  significance  which  implies  "  the  intent 
from  which  follows  any  unlawful  or  injurious  act,  com- 
mitted without  legal  justifi.cation,"  1  Bishop  Cr.  Law 
Sec  429.  It  means  doing  a  wrongful  act  without  just 
cause  or  excuse.    2  Bowmer  L.  Did,    Malice. 

Bishop  says  that  **  maliciously  "  in  an  indictment  has 
been  adjudicated  an  equivalent  to  "  willfully  "  in  the  stat- 
ute. "  Maliciously  "  is  of  somewhat  larger  meaning  than 
"  willfully,"  which  in  an  indictment  would  not  therefore 
supply  the  place,  it  is  presumed,  of  malicioubly  in  the 
Statute."     2  Bish.  Or.  Pr.  See.  43. 

The  intention  to  do  the  wrongful  or  unlawful  acts  ofjj2^^^^^^; 
breaking  and  entering  willfully  and  without  legal  justifi- 
cation, entered  into  the  common  law  offence  of  burglary, 


diotment 


Under  com- 
moD  law  or 
'  BUtute. 
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and  we  are  of  opinion  that  no  new  element  has  been  add- 
ed to  the  offence  by  the  use  of  the  word  ^'  maliciously  "  in 
the  section  referred  to.  When  the  elements  of  a  crime 
at  common  law  and  under  the  Statute  are  the  same,  the 
indictment  may  follow  either  as  a  general  rule.  1  Bishop 
Or.  Pr.  Sec.,  612  ;  Tally  v.  Commonwealth,  4  Met.  357  ;  Ly- 
ons V.  People,  68  ///.,  271. 

The  terms  used  in  this  indictment  would  be  sufficieat 
for  the  common  law  offence,  and  we  think  they  ade- 
quately describe  the  statutory  crime. 

"Forot"  The  effect  of  the  ommission  of  the  statutory  words 
"with  force"  in  this  connection  is  immaterial.  The  verb 
**  to  break ''  which  is  used  in  the  indictment  implies  force, 
and  its  common  law  meaning  is  well  understood.  In 
Ohio  the  word  "  forcibly  '*  is  used  in  the  Statute  where 
*^  with  force"  occurs  in  ours,  and  the  court  held  that  this 
was  not  intended  to  change  the  settled  definition  of  bur- 
glary.    Dxioher  v.  State,  18  Ohio,  308. 

The  word  "  maliciously  "  was  used  in  the  Ohio  Statute 
as  in  ours,  but  we  are  not  aware  that  it  was  eVer  held  to 
change  any  of  the  settled  rules  of  burglary,  though  it  was 
there  very  properly  incorporated  into  their  precedents 
for  indictments. 
tioi^fT-  2.  It  is  insisted  that  the  indictment  is  defective,  be- 
**"'•  cause  the  felony,  which  the  accused  is  alleged  to  have 
intended  to  commit  when  he  entered  the  house  is  not 
specifically  described.  It  is  alleged  that  the  entry  was 
made  "  with  the  felonious  intent  then  and  there  to  com- 
mit arson."  It  is  well  settled  that  the  specification  iii 
such  case  need  not  be  so  minute  as  in  an  indictment  for 
the  actual  commission  of  the  offence.  Thus  in  Bradley  v. 
State  in  32  Ark.,  704,  where  the  indictment  was  for  bur- 
glary with  intent  to  commit  rape,  the  court  say :  "  It 
would  have  been  sufficient  to  charge  the  defendant  with 
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enteriDg  the  hoase  of  E.  Sled  with  intent  to  commit  a 
felony,  to-wit,  rape  on  the  body  of  Mrs.  Mary  J.  Sled.'' 

Where  larceny  is  the  crime  intended,  it  is  generally 
held  that  something  more  specific  than  the  mere  name  of 
the  felony  must  be  given,  though  some  courts  have  held 
that  no  more  is  required.  People  t\  Shaierj  32  (7a/.,  36 ; 
Wicks  V.  State,  44  Ala.y  398. 

In  case  of  arson  there  is  obviously  less  necessity  to  par- 
ticularize, and  it  is  apparent  that  any  person  of  common 
understanding  would  be  apprised  by  the  allegation  quoted 
ot  what  was  intended  thereby. 

Exceptions  were  taken  to  the  court's  charge  to  the  jury, 
but  they  are  not  urged  here  and  we  are  unable  to  discov- 
er errror  therein. 

Appellant  asked  the  court  to  instruct  the  jury  as  fol-   4.  o  m. 
lows,  which  was  refused,  viz : 

''One  of  the  material  allegations  in  the  indictment  is 
that  the  house  described  therein  is  an  out  house,  and  I 
further  charge  you  that  in  contemplation  of  law  an  out 
boose  is  one  of  a  cluster  of  buildings  connected  with  a 
building,  and  not  separated  from  it  by  a  highway,  and 
unless  you  find  that  both  have  been  proven  beyond  a 
reasonable  doubt,  you  will  acquit  the  defendant." 

Any  house  under  our  Statute  comes  within  the  prohi- 
bition against  burglary  and  arson,  and  it  was  not  proper 
to  define  an  out  house  as  one  within  the  curtilage  as  the 
appellant's  prayer  for  instruction  implies.  The  proof 
showed  that  the  house  was  contigous  to  and  used  in  con- 
nection with  a  hotel,  the  two  belonging  to  and  being 
controlled  by  the  same  person.  This  was  enough  to 
make  it  an  out  house.    Bishop  St.  Cr.  Sec,  291. 

Finding  no  error  in  the  record  the  judgment  is  a£Brmed 
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Krone  &  Co  vs.  Phelps  et  al. 


1.  Mortgagk:  Descripfioft  of  porperfy, 
A  mortgage  of  "  all  of  a  crop  of  ten  acres  of  cotton  to  be  grown" 
by  the  mortgagor  upon  a  field  .containing  forty  acres  in  cotton, 
is,  as  to  strangers  to  the  mortgage,  void  lor  uncertainty;  and 
parol  evidence  to  designate  the  particular  ten  acres  intended  is 
not  admissible. 


APPEAL  from  Lawrence  Circuit  Court. 
Hon.  R.  H.  Powell,  Circuit  Judge. 

W.  R.  Coodyy  for  appellant. 

The  mortgages  were  properly  acknowledged  and  recorded, 
long  before  the  rent  contract  was  written,  were  regular,  and 
certainly  admissible  for  what  they  were  worth.  38  Ark.,  190. 

Parol  evidence  to  fix  the  particular  10  acres,  clearly  ad- 
missible.    39  Ark,  394. 

Replevin  does  not  lie  to  enforce  a  landlord's  lien,  only 
attachment.  24  Ark,  549;  36  Id.,  572 ;  39  Id.,  575.  Here 
there  was  no  delivery  to  the  landlord  or  agreement  to  deliver 
at  a  particular  place,  or  to  a  third  person  for  the  landlord.  Story 
on  Sales,  Sec.  305,  310;  Benj.  on  Sales,  210  to  240 ;  9  Ark, 
365  ;  25  Id.;  545  ;  23  Id.,  244  ;  24  Id.,  545;  21  Id.,  663;  80 
Id.,  505 ;  4  Id.,  450 ;  35  Id.,  304.  When  a  party  has  only  a 
lien  he  must  have  actual  possession  before  he  can  bring  12e- 
plevin.  Wells  on  Repleoin,  Sec.  121-3 ;  38  Ark,  416.  Plain- 
tiff must  have  title  coupled  with  right  of  possession.  37 
^rjfe.,  66;  16  Jd,  90. 

W.  F.  Henderson,  for  appellee. 

The  jury  found  that  the  title  to  the  cotton  was  in  Phelps. 
The  verdiot  was  supported  b^  a  preponderanoe  of  evi^enoe 
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and  this  coart  will  not  disturb  the  verdict.  This  is  a 
stronger  case  than  J^noa;  v.  HeUenrAS,  38  Ark.,  418;  see  also, 
37  Ark.,  483 ;  Story  on  Sales,  Sec.  305  to  310;  Benjamin  on 
Saks,  221  to  240. 

By  the  terms  of  the  rent  contract,  written  and  oral,  Scott 
as  ginner  was  the  agent  of  the  parties  te  receive  the  cotton 
for  Phelps.     9  Ark.,  371. 

Appellees  could  not  bring  attachment,  as  none  of  the 
groands  of  attachment  existed,  no  removal  or  attempt  to 
remove  Ac,,  the  crop.  Replevin  was  his  only  remedy,  or 
a  suit  in  equity. 

The  mortgages  do  not  loeate  the  particular  five  and  ten 
acres  on  which  the  lien  was  created.  They  were  void  as 
against  strangers  for  uncertainty ;  and  there  is  no  proof  that 
the  three  bales  were  gathered  from  the  part  intended  to  be 
covered  by  the  mortgages.  The  cotton  was  picked  generally, 
from  the  whole  place,  but  the  whole  of  it  was  liable  for 
rent,  and  appellants  were  bound  to  take  notice  of  Phelps^ 
lien. 

CocKBiLL,  C.  J.  Appellees  recovered  three  balcb  of  cotton 
of  appellants  before  a  Justice  of  the  Peace  in  an  action  of 
replevin,  and  on  appeal  to  the  Circuit  Court  the  verdict  and 
jndgment  were  in  their  favor  again.  It  is  submitted  here 
that  the  appellees  did  not  show  title  to  the  property  suf- 
ficient to  entitle  them  to  recover  in  this  action.  It  appears 
that  they  were  the  landlords  of  the  parties  who  raised  the 
cotton  and  so  had  a  lien  for  their  rent.  This,  of  itself, 
would  not  entitle  them  to  recover,  but  there  was  testimony 
tending  to  show  that  the  cotton  had  been  delivered  to  tbem^ 
or  at  leant  to  a  third  person  for  them  in  payment  of  the 
rent,  before  appellants  got  possession  of  it.  The  question 
of  delivery  and  also  of  appellees  right  to  recover  was  fairly 
submitted  to  the  juryi  aud  the  vQrdiot  was  for  tbeo),    Tber 
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was  evidence  to  sustain  it  and  we  are  nnwilling  to  distarb 
it   on  that  account. 
1.  MoRT-     The   tenants  who  raised   the   crop  had  each  executed  a 

gaok:  D«i-  11  •        1  rill 

cripiioD  of  mortgage  to  secure  appelianta  in  the  payment  of  a  debt  they 
owed  them,  describing  the  property  intended  to  be  mort- 
gaged as  **all  of  a  crop  of  ten  acres  of  cotton  to  be  grown'* 
by  the  morlgagors  on  the  appellee's  land.  Appellantfl 
undertook  to  show  upon  the  trial  that  the  landlord's  lien 
had  been  paid  off  and  discharged,  and  that  if  appellees  bad 
any  interest  in  the  three  bales  of  cotton  in  suit,  their  rights 
accrued  by  virtue  of  an  agreement  between  landlord  and 
tenant,  after  the  mortgage  lien  had  attached  ;  and  to  meet 
this  phase  of  the  case  they  offered  their  mortgage  in  evidence 
and  also  offered  to  show  that  a  particular  ten  acres  of  cotton 
in  the  field  had  been  designated  by  the  parties  to  the  mort- 
gage as  the  mortgaged  crop.  But  it  was  in  evidence  that 
the  mortgagors  had  cultivated  forty-five  or  fifty  acres  of 
iippellees'  land  in  cotton,  and  that  the  three  bales  in  ques- 
tion had  been  gathered  from  all  parts  of  the  field,  and  the 
court  rejected  the  proffered  testimony. 

It  is  apparent  that  the  subject  matter  of  these  mortgages 
was  not  described  with  sufficient  certainty  to  identify  the 
property  intended  to  be  assigned.  In  order  to  affect  par* 
chasers  or  others  acquiring  rights  in  the  crop,  with  notice  of 
the  mortgage  liec,  there  must  be  a  description  in  the  mort- 
gage by  which  it  can  be  identified.  Dodds  v.  Nealy  41 
Ark.,  70.  In  this  case  it  is  said  :  "When  creditors  of  the 
mortgagors  orjothers  dealing  with  the  property,  have  acquired 
adverse  rights,  a  mortgage  of  a  specific  number  of  articles 
out  of  a  larger  number  will  not  be  allowed  to  prevail  unless 
it  furnishes  the  data  for  separating  the  property  intended  to 
be  mortgaged  from  the  mass.'' 

The  mortgages  in  question  furnished  no  data  by  which 
the  particular  ten  acres  could  be  laid  off  or  distinguished 
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fipom  the  other  thirty  or  thirty-five  acres.  The  parol  evi- 
dence offered  might  have  been  admissible  in  a  contest  be- 
tween the  parties  to  the  mortgages,  bat  as  against  strangers 
it  coald  not  be  heard  to  piece  oat  a  description  so  defective 
as  this.  That  wonld  be  to  prove  notice  of  the  mortgage 
lien  by  other  means  than  the  record,  and  this,  nnder  the 
settled  rale  of  this  court,  cannot  be  done. 

Objections  are  arged  to  some  of  the  coart's  instractions  to 
thejary,  but  we  are  satisfied  that  substantial  justice  has 
been  done  npon  the  whole  case  and  the  judgment  is 
affirmed. 


State  vs.  Carl  &  Tobey. 


1.  LiquoR:  SaU  on  order.  Place  of  Sale. 
Davidson,  at  Ozark,  sent  a  written  order  to  Carl  A  Tobey,  mer- 
chants at  Little  Rock,  to  send  him  one  gallon  of  whisky  by  the 
L.  R.  db  Ft.  S.  Ry.  Express  company,  C.  O.  D.  Carl  A  Tobey 
deliyered  the  whisky  to  the  company  C.  O.  D.,  as  directed,  and 
agreed  that  in  case  the  whisky  was  not  called  for  and  charges 
paid  within  thirty  days,  the  company  might,  at  their  option, 
retom  the  same  to  Carl  &  Tobey  and  they  would  pay  the  freight 
both  ways.  Davidson  received  and  paid  for  the  whisky  at 
Ozark,  and  Carl  A  Tobey  were  indicted  for  sdling  it  at  Ozark. 
Held,  that  the  sale  was  at  Little  Rock,  and  the  defendants  were 
not  guilty. 


APPEAL  from  Franklin  Circuit  Court. 
Hon.  G.  8.  Cunningham,  Circuit  Judge. 


C.  B.  Moore,  Attorney  General,  for  the  State. 

It  wa9  a  sale  at  Ozark.    See  Befycmin  on  SdUsy  4th  Am^ 
23 43 
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Ed.y  Vol.  1,  /Sec.  309;  lb.,  Chap.  VI;  lb., p.  52  to  64,  and  p. 
469,  Sec.  b23,p.  501,  Sec.  566,  Sec.  587,  and  p.  472,  &c.  528; 
2  iTen^  Com.,.  477,  500 ;  78  N.  C,  313 ;  28  Ark  ,  550. 

Baicliffe  &  Fletcher,  Contra. 

The  sale  was  at  Little  Rock.  The  express  company  was 
the  agcDt  of  the  vendee  to  receive  and  deliver  the  goods,  and 
the  agent  of  the  vendor  to  collect  the  purchase  price.  A 
delivery  to  the  carrier  was  a  delivery  to  the  vendee,  and  the 
sale  was  complete,  the  carrier  being  merely  the  agent  to  col- 
lect the  price  for  the  vendor,  &c.,  &c.  See  2  Kent  Com.j 
{nth  Ed.  )  p.  658*  et  seq.  and  note  {marg.  p.  492);  35  Art, 
190,  305;  37  Id.,  483;  2  Blackstone  {Sharawood),  446,  (448), 
note  10;  24  3Iaine,  89;  lb.,  366;  Benjamin  on  Sales,  315-16- 
22,  181  and  note;  362-72,  et  seq,,  399,  693 ;  Huichinson  on 
Carriers,  389,  et.  seg.;  9  Ark.,  365;  26  N.  H.,  418; 
27  Id.,  217  ;  28  Id.,  379 ;  38  Id.,  1883 ;  97  Mass.,  8  9;  22  W. 
Va.,  743;  9  R.  I.,  578;  11  Reporter,  278;  96  Pa.,  St.;  Ben], 
on  Sales,  Sees.  322,  372,  et  seq.,  388;  73  ifaiW,  278;  71 
Ala.,  368. 

Smith,  J. — The  indictment  in  this  case  chaiged  that  Carl 
&  Toby,  on  the  15th  day  of  November,  1883,  sold  intoxica- 
ting liquors  within  three  miles  of  the  Presbyterian  Church 
in  the  town  of  Ozark,  Franklin  County,  after  the  County 
Court  of  said  County  had  made  an  order  prohibiting  the 
sale  or  giving  away  thereof,  in  accordance  with  the  act  of 
the  Legislature,  approved  March  21, 1881,  known  as  the 
^'local  option^'  statute. 

At  the  trial  the  following  was  agreed  upon  as  the  facts  in 
case: 

"That  Carl  &  Toby  are,  and  had  been  for  more  than 
one  year  before  the  finding  of  the  indictment  in  this  case, 
merchants,    doing    business    in  the  city  of  Little  Bock, 
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Pulaski  Coimtj;  Arkansas^  as  partners,  under  the  style  of 
Carl  &  Toby,  and  had  paid  all  the  licenses  required  by 
law  to  carry  on  the  business  of  wholesale  and  retail  liquor 
dealers  in  said  city  and  county,  and  at  the  time  of  the  al- 
leged sale,  charged  in  the  indictment,  were  in  said  city  of 
Little  Rock.  That  during  the  month  of  October,  1883, 
John  Davidson,  who  then  lived  in  Ozark,  Franklin  county, 
Arkansas,  wrote  a  letter  from  Osark  to  Carl  &  Tobey,  at 
Little  Rock,  which  he  forwarded  to  them  by  mail,  to  send 
one  gallon  of  whisky  by  the  Little  Rock  and  Fort  Smith 
Railway  Express  Company,  a  common  carrier,  doing  bupi- 
Dess  between  Little  Rock  and  Ozark,,  *C.  O,  D.*  to  him,  the 
said  Davidson,  at  Ozark.  That  in  accordance  with  the 
directions  of  said  Davidson,  in  said  letter,  Carl  &  Tobey,  in 
the  usual  course  of  businsas  at  Little  Rock,  delivered  to  said 
express  company,  for  said  Davidson,  one  gallon  of  whisky, 
directed  to  said  Davidson  at  Ozark,  and  took  from  the  com- 
pany a  receipt,  a  copy  of  which  is  attached  as  part  of  the 
agreed  statement  of  fact, — the  purport  of  which  was  that 
Carl  &  Tobey  were  named  as  consignors,  and  Davidson  as 
consignee,  and  atter  other  stipulations,  unnecessary  to  be 
mentioned,  it  contains  a  provision  '^that  in  case  the  goods 
were  not  called  for  and  charges  paid  within  thirty  days,  the 
company  may,  at  (heir  option,  return  the  same  to  the  con- 
signors, who  agreed  to  pay  the  freight  both  ways.'  That  the 
letters  *C,  O.  D.'  mean  collect  on  the  delivery  of  the  whisky 
by  the  express  company  at  Ozark.  That  within  a  few  days 
thereafter  Davidson  called  at  the  office  of  the  said  company, 
at  Ozark,  and  paid  the  agent  of  the  company  $2.50,  which 
he  supposed  to  be  the  price  of  the  whisky  due  Carl  <& 
Tobey,  and  also  all  charges  for  carrying  the  whisky  by  the 
express  company,  and  for  returning  the  money  to  Carl  & 
Tobey,  and  thereupon  the  whiskey  was  delivered  to  him  by 
said  agent.    This  was  within  three   miles  of  the  Presby- 
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terian  Church  at  Ozark,  and  after  the  county  court  of 
Franklin  County  bad  made  an  order  in  accordance  with  the 
statute,  prohibiting  the  sale  of  intoxicating  liquors  within 
three  miles  of  said  church.  That  Carl  &  Tobey  in  what 
they  did  had  no  intention  to  violate  the  law.  That  the 
receipt  taken  by  Carl  &  Tobey  from  the  express  company, 
and  made  a  part  of  this  agreed  statement,  was  never  for- 
warded by  them  to  Davidson,  but  was  kept  by  them,  and 
f  hat  they  never  notified  Davidson  that  they  had  forwarded 
the  whisky,  and  as  a  matter  offact  Davidson  did  not  know  that 
that  the  whisky  had  been  forwarded  until  he  called  for  it  at 
the  express  office  at  Ozark." 
1.  Liquor:  Several  declarations  of  law  were  asked  by  the  State  and 
***^  "** refused;  the  purport  of  which  was  that  the  sale  was  a  sale 
at  Ozark ;  and  several  were  asked  by  Carl  &  Tobey,  and 
given  by  the  court,  the  purport  of  which  was  that  the  sale 
was  at  Little  Rock.  The  defendants  were  acquitted  and  the 
State  appealed.  The  leading  question  now  before  this  court 
is  as  to  the  place  of  sale. 

lu  determining  this  question  the  most  material  inquiries 
are,  when  and  where  was  it  that  the  minds  of  these  parties  met 
and  assented  to  the  same  thing;  and  at  what  point  was  it 
that  the  goods  ordered  were  set  apart  and  delivered  to  the 
purchaser. 

"When  the  terms  of  sale  are  agreed  on,  and  the  bargain 
is  struck,  and  everything  that  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale  becomes- absolute,  as 
between  the  parties,  without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to  the  goods  vests  in 
.the  buyer.  He  is  entitled  to  the  goods  on  the  payment  or 
tender  of  the  price,  and  not  otherwise,  when  nothing  is  said 
at  the  sale  as  to  the  time  of  delivery,  or  time  of  payment. 
The  payment  or  tender  of  the  price  is  in  such  cases  a  con- 
jition   precedent,  implied   in   the   contract  of  sale,  and  the 
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buyer  cannot  take  the  goods  or  sae  for  them  without  pay- 
ment; for  though  the  vendee  acquires  a  right  oj  property  by 
the  contract  of  sale^  he  does  not  acquire  a  right  of  possession 
of  the  goods  until  he'  pays  or  tenders  the  price/'  2  Kerd^s 
Cbmm.,  12  Ed.,  *  492. 

It  is  plain  that  the  only  agreement  to  sell^  or  act  of  sale, 
was  at  Little  Bock.  It  was  there  that  Davidson's  order^ 
transmitted  through  the  mail,  reached  the  defendants,  and  it 
was  there  that  they  consented  to  fill  his  order.  Hence  the 
first  existence  of  the  contract  would  be  when  the  defendants « 
at  Little  Bock  assented  to  his  proposal.  Fuich  vs.  Mans- 
field, 97  Mass,,  89 ;  Shriver  v.  Pittsburgh,  16  P.  F.  Smith, 
446. 

In  Taylor  vs.  Shipman,  33  Iowa,  194,  S.  C,  11  Am.  Rep., 
118y  a  salesman  for  an  Illinois  house,  wjiile  in  Iowa,  took  an 
order  for  liquors,  which  his  house  filled  by  shipping  the 
liquors  to  the  purchaser  in  Iowa,  he  to  pay  charges  and  take 
risks.  This  was  held  to  be  an  Illinois  contract.  And  the 
court  said:  "It  is  well  settled  that  to  constitute  a  con- 
tract requires  both  the  making  and  the  acceptance  of  a  pro- 
position ;  that  is,  there  must  be  a  concurrence  of  two  minds 
upon  the  same  thing.  Where  an  order  or  offer  is  made  by 
letter,  it  does  not  constitute  a  contract  until  it  is  accepted. 
When  it  is  accepted,  and  the  letter  containing  the  acceptance 
is  placed  in  the  mail,  the  contract  as  specified  in  the  order  or 
offer,  is  complete;  and  it  is  very  plain,  upon  principle,  that 
the  contract  is  made  where  it  is  accepted,  and  not  where  the 
offer  was  made;  for  it  is  there  that  the  two  minds  meet  upon 
the  same  thing  and  the  contract  is  consummated.  This  has 
been  so  adjudicated.  Molniyre  vs.  Paries,  3  Mdcalf,  207 ; 
Whislon  vs.  Stodder,  8  Mart.  {La.),  132.  The  same  prin- 
ciple is  illustrated  by'the  cases  of  Hill  vs.  Spear,  50  N.  H., 
253;  S.  C.,'9  Am.  Rep.,  205;  Boothhy  vs.  Plaisted,  51  N.  H., 
436  ;/g.  a,  12  Am.   Rep.,  140  ;   Lynch  vs.  (yDonneH,   12 
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Mass.,  311 ;  Ely  t?«.  Webster,  102  Maas.y  304;  Brockaway  vs. 
Maloney,  lb.,  308. 

It  remains  to  be  coDsidered  where  the  liquor  was  set 
apart  and  delivered  to  the  pnrchaser.  In  Alberger  v.  JkTar- 
risorty  102  Mass.,  70,  a  New  York  dealer,  while  in  Massa- 
chusetts, took  an  order  for  liquors  to  be  shipped  to  a  citizen 
of  Massachusetts,  and  the  dealer  selected  the  goods  and 
placed  them  on  boatd  of  the  cars  in  New  York,  directed  to 
the  buyer  in  Massachusetts,  who  paid  the  freight.  This 
was  held  to  be  a  New  York  contract,  because  the  title 
would  not  pass  so  long  as  anything  remained  to  be  done  to 
identify  the  goods  sold  and  there  was  no  appropriation  of 
particular  property  under  the  contract  until  the  dealer's 
return  to  New  York.  To  the  same  effect  is  Dolan  v.  Green, 
110  Mass.,  322. 

In  Garbracht  v.  Commonwealth,  96  Fa.,  Stale,  449,  a 
travelling  agent  for  a  licensed  liquor  dealer  in  Erie  solicited 
and  received  orders  for  whisky  in  Mercer  county.  The 
orders  were  transmitted  to  his  employer  in  Erie,  and  by  him 
the  whisky  was  shipped,  by  freight  or  express,  consigned  to 
the  respective  parties  from  whom  the  orders  were  received. 
The  agent  was  indicted  and  convicted  in  Mercer  county  for 
selling  liquor  without  a  license.  And  it  was  held  that  be 
was  improperly  convicted,  as  Erie,  and  not  Mercer  county, 
was  the  place  wjiere  the  sales  were  made  and  the  place  of 
delivery.  This  is  upon  the  principle  that  the  place  of  sale  is 
the  point  at  which  goods  ordered  or  purchased  are  appropri- 
ated and  delivered  to  the  purchaser,  or  to  a  common  carrier, 
who,  for  the  purpose  of  delivery,  represents  him. 

**It  is  well  settled  that  the  delivery  of  goods  to  a  common 
carrier,  a  fortiori,  to  one  specially  designated  by  the  pur- 
chaser, for  conveyance  to  him  or  a  place  designated  by 
him,  constitutes  an  actual  receipt  by  the  purchaser.  In  such 
cases,  the  carrier  is,  in  contemplation  of  the  law,  the  bailee 
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of  the  person  to  whom,  not  by  whom  the  goods  are  sent,  the 
latter  in  employing  the  carrier  being  considered  as  an  agent 
of  the  former  for  that  purpose." — Benjamin  on  Sales,  First 
Am.Ed.,pp„  130,  514. 

This  is  certainly  the  general  rule  and  controls  this  case, 
nnless  the  tact  that  Davidson  was  to  pay  for  the  whiskey 
when  it  was  delivered  to  him  at  Ozark,  varies  its  operation. 

The  only  case  to  which  we  have  been  referred  which  is 
precisely  in  point  is  Pilgreen  v.  Staie^  71  -4/a.,  868.  There 
the  conviction  was  had  ander  a  statute  rendering  it  unlawful 
to  sell  intoxicatiog  liquors  within  five  miles  of  certain 
churches  in  Columbiana.  The  defendant  was  a  licensed 
liquor  dealer,  doing  business  at  Calera,  twelve  miles  distant. 
He  received  by  mail  an  order  from  one  Dollar,  requesting 
him  to  send  to  Columbiana  a  half  gallon  of  whisky  by  the 
Southern  Express  Company,  marked  C.  O.  D.  The  defend- 
ant filled  the*order  at  Calera,  delivered  the  whisky  to  the 
express  company,  and  by  the  company  it  was  delivered  to 
Dollar  at  Columbiana,  where  he  paid  the  price  and  all 
charges  to  the  company,  from  whom  the  defendant  received 
the  price  at  Calera.  And  the  decision  was  that  Calera  was 
the  place  of  sale.  Brickell,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  ''All  the  dealiogs  between  buyer  and  seller 
were  at  Calera.  There  the  offer  of  the  buyer  was  received, 
accepted  and  acted  upon,  and  there  every  act  was  done 
which  it  was  intended  the  seller  should  do.  The  general 
propercy  in  the  thing  sold  there  passed  to  the  buyer  by  the 
delivery  to  the  carrier  of  his  own  appointment,  though  he 
could  not  entitle,  himself  to  possession  until  he  paid  the 
price  to  the  carrier.  The  carrier  was  his  agent  to  receive 
the  thing  sold  at  Calera,  and  was  the  agent  of  the  seller  to 
receive  the  price.  It  would  have  been  a  neglect  of  duty  as 
a  collecting  agent,  rendering  the  express  company  liable  to 
the  seller,  if  there  had  been  a  delivery  of  the  whisky  with- 
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out  payment  of  the  price;  and  if  possession  bad  been  wrong- 
fully obtained,  it  may  be,  the  seller  could  have  reclaimed 
it.  The  general  property,  however,  passed  to  the  buyer  by 
the  delivery  to  the  express  company  at  Calera ;  the  risk  of 
loss  then  passed  to  him ;  though  there  may  have  remained 
in^the  seller  a  special  property,  and  though  the  buyer  could 
not,  without  payment  of  the  price,  entitle  himself  to  the 
absolute  property  and  to  the  actual  possession.  *  *  * 
*  .*  The  seller  has  a  lien  on  the  property  for  the  price 
and  the  right  of  possession  until  it  is  paid*^' 

In  Slate  v.  Intoxicating  Liquors,  73  Me.,  278,  the  claimant 
had  sent  an  order  to  a  firm  in  Boston  for  whiskey  to  be  for- 
warded  by  Express,  C.  O.  D.,  to  him  at  Winthrop,  in 
Maine.  The  whiskey  was  sent  as  ordered.  Immediately 
upon  its  arrival,  the  package  was  seized  as  liable  to  confis- 
cation under  the  Maine  liquor  law.  The  claimant  tendered 
the  charges  to  the  express  company,  and  intervened  in  the 
legal  proceedings,  claiming  the  package.     The  court  said: 

"Undoubtedly  the  initials,  C.  O.  D.,  meant  collect  on 
delivery;  or,  more  fully  stated,  deliver  upon  payment 
of  the  charges  due  the  seller  for  the  price,  and  the  carrier 
for  the  carriage^  of  the  goods.  These  initials  have  acquired  a 
fixed  and  determinate  meaning,  which  courts  and  juries  may 
recognize  from  general  information.  *  *  *  Here,  then, 
was  a  sale  of  the  property  to  the  claimant,  the  price  payable 
on  delivery.  *  *  *  ^^  ^j^j^  passed  to  the  vendee 
when  the  bar^^ain  was  struck.  Any  loss  of  the  property  by 
accident  would  have  been  his  loss.  The  vendor  had  a  lien 
on  the  goods  for  his  price.  *  *  *  In  this  case  both  the 
(Bcller  and  purchaser  had  a  qualified  right  of  possession; 
the  seller  upon  the  purchaser's  neglect  or  refusal  to  pay  for 
the  goods,  and  the  buyer  by  paying  for  the  same.'* 

Judgment  affirmed. 
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I  77  443 


1.  LiquoR:    No  one  can  sell  without  license. 

In  this  State  no  one,  not  even  a  druggist  upon  the  prescription  of 
a  physician,  can  sell  liquor  without  license  from  the  County 
Court. 

2.  Sams  :    License  :    None  in  three  mile  limit. 

Where  the  local  option  law  has  heen  put  in  force  in  a  given  terri- 
tory, the  County  Court  is  powerless  for  two  years  to  license  the 
sale  of  liquor  within  the  same  territory. 

3.  Same  :    Indictment  for  sale  in  prohibited  district, 

A  party  who  sells  liquor  within  a  local  option  district  may,  since 
the  passage  of  the  act  of  March  26, 1883,  he  indicted  either  for 
oeillng  without  license,  or  for  violation  of  the  local  option  law. 


APPEAL  from  Union  Circuit  Court. 


Barker  ^  Johnson  for  appellant. 

The  Legislature  can't  delegate  the  power  to  make  laws,  but 
it  can  make  a  law  to  delegate  the  power  to  determine  some 
fact  or  state  of  things,  upon  which  the  law  makes  or  intends 
to  make  its  own  future  action  depend.  Boyd  v.  Bryant,  85 
Ark,,  69.  and  authorities  cited. 

In  the  rightful  exercise  of  this  delegated  power,  ( see  8ec. 
1,  Acts  1883,  page  54)  the  court  bj  its  order  determined 
the  ''  fact  '^  that  intoxicating  liquors  should  not  be  sold  with- 
in three  miles  of  the  churches  of  El  Dorado,  for  a  period  of 
two  years. 

The  information  was  drawn  under  the  act  of  26th  March, 
1888,  which^  the  admitted  fact  shows^  was  not  in  force  at  the 
time  the  alleged  offense  was  committed,  within  the  area  men- 
tioned in  the  order  of  the  County  Court,  where  the  offense 
was  committed.  The  order  of  the  County  Court  suspended 
and  displaced  that  act^  for  two  years  from  the  date  of  the 


Digitized  by  VjOOQ IC 


862         SUPREME  COURT  OF  ARKANSAS, 

Chew  V.  The  State. 

order,  and  put  into  operation  within  that  area  of  territory  the 
Act  of  2l8t  March  1881,  page  140,r8  amended  20th  February, 

1883,  page  54«  under  which  the  infoimation  should  have 
been  drawn.  The  appellant  can  be  held  to  answer,  only 
under  the  latter  acts,  and  has  been  improperly  oonvioted  of 
the  offense  charged  in  the  information,  as  held  by  this  court, 
in  State  v.  OHon,  iUt  Ark.,  305;  StaU  v.  CaJthey,  lb.,  308; 
also  in  Wilder  v.  State,  and  Carter  v.  State,  MS  opinions  of 
May  Term  1884;  see  also  State  v.  Dubois,  34  Ark,  381. 

Under  the  proof  in  this  case,  the  appellant  is  not  guilty  of 
Hny  ofi\)nse  in  selling  the  whisky  to  Armstrong  upon  the 
;>rescription  and  certificate  of  Dr.  Goodwin.  Sec.  3,  Act  21st 
March  1881,  page  140,  fully  authorizes  the  sale  as  made  in 
this  case — This  section  is  in  fuU  force,  and  was  not  repealed 
by  the  amended  act  of  20fch  February,  1883;  page  54,  6^ 
Ark  9,  Higginbotham  v.  Waits,  et  ol,  23d  Ark,  304. 

In  Flower  v.  State,  MS.  opinion,  May  Term  1884,  this 
Courtis  credited  with  saying,   ^^  under  the  act  of  March  8th 

1884,  druggists  cannot  sell  ardent  {spirits  except  upon  the 
prescription  of  a  physician.''  la  this  case  is  not  the  excep- 
tion the  law?" 

C  B.  Moore  Att'y  Gen'l,  contra. 

All  the  cases  cited  by  counsel  were  decided  upon  the  law 
86  it  was  prior  to  ^o^if'cA.  2%th  1883,;).  192,  Sec.  2. 

The  drag  net  proviso  to  Sec  2  of  this  act,  is  ^^cumukUioe 
merely  "  and  provides  that  a  party  may  be  convicted  of  vio- 
lating either  the  three  mile  or  theLicense  Law.  No  whisky 
can  be  lawfully  sold  without  a  license,  35  ^r^.,  631.  A  phy- 
sician may  prescribe  and  administer  it  as  he  would  chloro- 
form and  other  strong  poisons,  Sec.  3  p.  140  Ads  1881,  but 
his  prescription  will  not  sheild  a  druggist  or  any  one  else 
from  the  penalty  of  the  law. 

Smith,  J.    The  appellant  was  charged  with   retailing 
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whisky  without  a  license.  The  prosecution  was  begun  by 
inform ation  filed  by  the  Prosecuting  Attorney  before  a  Jus- 
tice of  the  Peace,  uuder  the  Act  of  March  1,  1883.  He  was 
convicted  there,  and  again  on  appeal  to  the  Circuit  Court, 
and  was  fined  $200.  The  case  was  tried  upon  an  agreed 
statement  of  fffbts,  in  substance  as  follows  : 

The  County  had,  on  the  10th  of  December,  1883,  prohib- 
ited the  sale  of  intoxicating  liquors  within  three  miles  of  the 
Presbyterian  Church  at  El  Dorado,  in  accordance  with  the 
prayer  of  a  petition  signed  by  a  mijority  of  the  adult  inhab- 
itants residing  within  said  limits.  At  the  January  Term, 
1884,  the  defendant,  who  is  a  druggist  in  the  town  of  El  Do- 
rado, applied  to  the  County  Court  for  a  license  to  sell  whisky 
in  said  town,  exhibiting  the  collector's  receipt  for  the  State 
and  County  taxes;  and  his  petition  was  rejected.  The 
defendant  after  this  did  sell  one  Armstrong  in  said  town  a 
pint  of  whiskey  upon  the  certificate  of  Dr.  Goodwin,  a  prac- 
iigiog  phybician,  that  it  was  necessary  for  Armstrong.  Dr. 
Goodwin  is  a  partner  of  the  defendant  in  the  drug  business 
and  he  had  previously  filed  with  the  County  Clerk  the  affi- 
davit required  by  law  to  authorize  him  to  prescribe  alcoholic 
liqnors  in  cases  of  sickness. 

The  jury  were  instructed  in  effect  that  if  Chew  sold  the 
liqnor  without  license,  he  was  guilty  and  that  the  law  made 
no  reservation  in  favor  of  druggists.  And  the  court  rejected 
prayers  for  directions  based  upon  the  ideas  that  he  was  pro- 
tected by  the  physician's  certificate  and  upon  the  absence  of 
any  intention  on  his  part  to  violate  (.he  law. 

In  this  State  no  one  can  lawfully  sell  intoxicating  liquors 
without  first  procuring  a  license  from  the  County  Court  of  JJJi"/^^** 
bis  County.  A  druggist  cannot  sell  them  without  liqense  as 
medicine  upon  the  prescription  of  a  physician.  Wards  v. 
State,  86  Ark.,  S6;  Flower  v.  State,  39  Id.,  209;  State  v. 
Buieher,  40  Id.,  362. 
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h.^i^r5r-  ^°^  where  the  local  option  law  has  once  been  put  in  forot 
lioo  district  ^ithijj  a  gj^g^  territory,  the  County  Court  is  powerless  lor 
the  space  of  two  years  to  grant  a  license  to  any  one  to  sell 
liquors  within  the  same  territory.  Act  of  Feb.  20,  1883, 
amendatory  of  the  Three  Mile  law,  sec.  1 ;  WiUon  «.  Slait^ 
35  Arh,  414;  BlaekweU  v.  State,  36 /d..  178? 

A  regular  practising  physician  may,  however,  under  the 
third  section  of  the  Act  of  March  21,  1881,  prescribe  and 
administer  alcoholic  stimulants  to  his  patients,  as  he  would 
chloroform  or  morphine, 
meot  "iiiftj     It  is  contended,  however,  that  the  prosecution  should  have 
ceoM  or  lo-  bccu  for  a  violation  of  the  provisions  of  the  Three  Mile  law 
•^^  and  not  for  selling  without  a  license  which  it  was  impossible 

to  obtain.  Such  was  the  view  taken  by  this  court  in  DeboiB 
V.  State,  34  Ark.,  381 ;  State  v.  Orton,  41  Id.,  305 ;  State  c 
Caihey,  lb.,  308  and  perhaps  other  cases.  But  the  third  sec- 
tion of  the  Act  of  March  26, 1883,  amendatory  of  the  License 
Law,  contains  a  drag  net  proviso  that  the  penalties  imposed 
by  any  special  Act  forbidding  the  sale  of  liquors  in  particu- 
lar localities  shall  be  merely  cumulative  of  the  penalties  im- 
posed by  the  License  Act,  and  that  the  License  Act  shall 
apply  to  the  territory  embraced  in  the  Three  Mile  law  and 
all  special  Acts  and  that  a  party  may  be  proceeded  against 
under  either  Act. 
Affirmed. 


Drew  County  v.  Bennett. 


1 .     Liquor  .     Traffic  in  controlled  by  tke  Legislature. 
In  the  absence  of  Constitutional  restraints  the  regulatioa  of  (he 
traffic  in  liquors  is  wholly  within  Legislative  control.    The  L«g* 
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idature  may  entirely  prohibit  it,  or  empower  municipal  corpora- 
tiouB  to  do  80  within  their  limits.  But  neither  counties,  cities  or 
towns  can  impose  a  tax  upon  the  privilege  not  authorized  by  the 
Legislature. 

2,  Sams  :  Lscemae :  Excess  recoverable  from  County, 
The  Revenue  Act  of  March  81, 1883,  fixes  the  amount  of  license 
for  the  sale  of  liquor,  and  deprives  the  county  court  of  discre. 
tion  as  to  the  amount;  and  any  excess  exacted  by  the  county 
court  above  the  amount  fixed  by  the  statute  may  be  recovered 
ttoxn  the  county. 


APPEAL  from  Drew  Circuit  Court. 
Hon.  J.  M.  Bradlet,  Circuit  Judge. 

Wells  &  Williamson  for  appellant. 

The  only  effect  of  par.  5  Sec.  4,  or  of  the  5th  division 
of  Sec.  6.  Eey.  Act  1883^  was  to  practically  amend  See's. 
2  &  4  of  Act  March  8th  1 879,  so  that  dealers  as  referred 
to  in  these  sections  could  sell  in  any  quantity.  There  is 
nothing  that  expressly  or  impliedly  abrogates  the  proviso 
in  Sec.  2,  '^  that  it  shall  not  be  lawful  to  allow  the  same 
drank  in  the  house  or  place  of  business  of  the  vendor." 
Hence  an  applicant  for  license  must  pay  the  amount  spec- 
ified in  Sec^  4  Act  1879,  as  amended  by  Act  1883,  and  such 
sdditional  sum  as  shall  be  determined  by  the  County 
Court,  not  less  than  |50.    Sec.  11,  Act  March  8, 1879. 

W.  F.  Slemmons,  for  appellee. 

See.  6  Bev.  Law,  1 883,  fixes  the  price  for  all  privileges 
intended  to  be  taxed,  and  lepealed  all  the  law  of  March 
8, 1879,  except  the  machinery  for  obtaining  the  privileges. 
The  Act  of  1883  fixes  a  different  and  larger  amount  on 
oU  dealers  in  any  quantity.    Sec.  4  enumerates  all  privileges 
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taxable  for  State,  and  Sec.  6  all  for  county  purposes.  The 
5th  division  fixes  the  sum  for  the  privilege  of  vending 
liquors  in  any  quantity,  at  another  and  larger  amount 
than  the  Act  of  1879,  and  was  intended  to  repeal  that 
act  and  cover  all  taxes  on  the  privilege.  See.  226  repeals 
all  laws  in  conflict  with  the  same,  except  those  expressly 
saved  by  proviso. 

Smith,  J.  The  Drew  County  Court  required  Bennett 
to  pay  a  County  tax  of  $45p  before  it  would  grant  him  a 
license  to  keep  a  dram-shop  for  the  year  1884.  He  paid 
it  under  protest  and  sued  the  County  for  $50,  alleging 
that  no  more  than  $400  could  be  legally  demanded  of 
him  for  this  purpose.  The  County  Court  dismissed  his 
petition  upon  demurrer;  but  in  the  Circuit  Court  on 
appeal,  it  was  ordered  that  the  $50  be  refunded. 

trlfflc^Sin-  ^^  ^^®  absence  of  Constitutional  restraints,  the  regula- 
J^iilftioS/tion  of  the  traffic  in  liquors  is  wholly  withia  legislative 
control.  The  General  Assembly  may  prohibit  it  alto- 
gether, or  may  empower  municipal  corporations  to  c'o  so 
within  their  limits ;  it  may  have  the  traffic  open  to  all 
who  choose  to  engage  in  it,  without  any  restrictions ;  or 
it  may  provide  that  the  business  shall  be  carried  on  only 
under  specified  conditions  and  upon  the  payment  of  cer- 
tain license  fees.  And  the  counties,  cities  and  towns  de- 
rive their  power  to  impose  a  tax  for  the  exercise  of  the 
privilege  solely  from  the  statutes  upon  the  subject. 

2.  Excess  Under  the  Act  of  March  8,  1879,  vendors  of  liquors  in 
r^venTbie quantities  not  less  than  one  quart,' where  the  same  was 
not  to  be  drunk  on  the  premises,  were  required  to  pay  for 
a  license,  besides  certain  commissions  to  the  Collector 
and  certain  fees  to  the  Clerk,  $200,  one-half  of  which 
was  for  the  use  of  the  County  and  the  remainder  for  the 
State.    For  the  privilege  of  keeping  a  driuking  ealoon, 
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they  had  to  pay,  in  addition  io  the  aforementioned 
amounts,  such  further  sum  for  the  use  of  the  County,  as 
the  County  Court  in  its  discretion  might  determine,  not 
less  than  $50,  nor  more  than  $200.  (  &c'«.  2,  4  and  li  of 
the  Act). 

The  Revenue  Act  of  March  31, 1883,  Sec^a.  4  and  6,  directs 
the  levy  and  collection  of  an  annual  State  tax  of  $300  and 
County  tax  of  $400  upon  all  liquor-dealers. 

This  supersedes  so  much  of  the  former  Act  as  fixes  the 
price  of  license  and  invests  the  County  Court  with  any 
diBcretion  in  the  matter  and  establishes  a  new  rule,  which 
is  to  be  uniform  throughout  the  State.  The  machinery 
for  obtaining  the  privilege  is  left  intact. 

It  follows  that  the  excess  over  $400  which  Bennett  was 
made  to  pay  as  a  County  tax  was  an  illegal  exaction  and 
he  was  entitled  to  recover  it. 

Affirmed. 


Melton  v*  The  State. 


1.  Criminal  Evidence  :     Confession,  when  sufficient  Jor  conviction. 
The  confession  of  a  prisoner  accompanied  with  proof  that  the  of- 
fence was  actually  committed  by  some  one,  will  warrant  his 
conviction. 

2.  Same:    Accomplice:     Corroboration, 

A  defendant  can  not  l)e  convicted  of  a  crime  upon  the  testimony 
of  a  partaker  in  the  crime,  whether  his  guilt  be  in  the  same  de- 
gree or  not,  unlese^corroborated  by  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  offense;  the  corrobo- 
ration is  not  sufficient  if  it  merely  prove  the  corpus  delicti  and 
the  circumstances  thereof,  and  one  accomplice  can  not  corrobo- 
rate the  testimony  of  another. 
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3.  Accomplice;     Verdict  of  jury  conclusive. 

When  the  question  whether  one  was  an  accomplice  in  a  crime  is 
submitted  to  a  Jury  as  a  mixed  question  of  law  and  ikct,  under 
proper  instructions  from  the  court,  their  verdict  is  final. 

4.  Evidence  :     Of  one  ofienso  to  prove  another. 

The  general  rule  that  upon  a  trial  for  a  particular  crime  the  Btate 
can  not  aid  the  proof  against  the  prisoner  by  showing  that  he 
has  committed  another  and  destinct  offense  does  not  apply  to 
cases  where  the  evidence  shows  a  series  of  connected  wrongs 
growing:  out  of  and  illustrating  one  another  and  culminating  in 
homicide ;  but  even  in  cases  where  the  crimes  have  no  apparent 
connection,  evidence  of  a  previous  offense  is  competent  where  it 
discloses  a  motive  for  the  act  under  prosecution. 


APPEAL  from  Clay  Circuit  Conit. 
Hon.  H.  H.  Cate,  Circuit  Judge. 


C.  B.  Moore,  Att'y  Gen^.,  for  the  State. 

The  evidence  of  the  whipping  of  Hale  was  admissible  to 
show  malice. 

The  instructions  were  as  favorable  to  defendant  as  the  law 
woald  allow,  and  on  the  subject  of  accomplices  were  almost 
in  the  language  of  the  Statute.     Gantfa  Dig.  Sec.  1237. 

A  conspirator  may  repent  and  abandon  the  conspiracy  be- 
fore  the  crime  is  executed,  and  is  not  then  chargeable  as  an 
accessory  or  conspirator^  3  Ghreenl.  Ev.  Sec.  40.,  and  if  not 
an  accessory  is  clearly  a  competent  witness. 

/^MiTH^  J.  The  appellant  was  charged  with  the  murder  of 
Franklin  Hale^  was  found  guilty  of  murder  in  the  first  de- 
gree and  was  sentenced  to  sufler  the  penaky  of  death. 

The  conviction  was  had  mainly  upon  the  testimony  of  one 
Lawrence.  This  witness  swore  that,  in  the  Spring  of  1881, 
ivben  Hale  was  killed,  the  defendant,  himself  and  seven) 
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others,  whose  names  were  mentioned,  were  members  of  a 
secret  organization,  called  by  themselves  the  Southern  Broth- 
erhood and  by  others  Ku-Klux  ;  that  this  band  was  bound 
by  oath  to  keep  seceret  the  doings  and  works  of  their  order ; 
that  they  had  officers,  of  whom  the  defendant  was  the  cap- 
tain ;  that  the  deceased  had  rendered  himself  obnoxious  to 
the  order  by  talking  about  them  and  that,  at  one  of  their 
regular  monthly  meetings,  it  was  determined  that  he  must 
be  whipped  ;  that  accordingly  a  party  of  masked  men,  among 
whom  were  the  defendant  and  the  witness,  went  to  Hale's 
honse  at  night,  took  him  out  and  flogged  him.  Witness  was 
present  and  saw  the  whipping  administered,  but  did  not 
actively  participate  in  it.  About  a  week  after  this,  the  so- 
ciety held  a  called  meeting  to  take  some  further  step^.  con- 
cerning Hale^  as  he  continued  to  talk  about  them.  Defend- 
ant, witness  and  others  were  present.  After  discussion  it  was 
resolved  that  Hale  should  be  put  to  death.  Witness  says  he 
opposed  this  resolution  and  never  did  assent  to  it. /Defend- 
ant and  one  Rich  volunteered  to  do  the  act.  In  the  course 
of  the  following  week  defendant  and  Rich  came  to  witness' 
house  and  after  night  picked  up  their  guns  and  left,  telling 
the  wife  of  witness  to  set  the  clock  back,  as  they  were  going 
to  kill  Hale,  but  returned  after  a  while  and  stated  that  the 
night  was  too  dark  to  accomplish  their  purpose. /Sometime 
after  that  Hale  was  killed  and  the  defendant  soon  afterwards 
confessed  to  witness  that  he  and  Rich  had  done  it,  describing 
the  guDS  they  had  used  and  saying  that  they  took  ofiF  their 
shoes  and  went  through  the  corn-field  in  the  rear  of  Hale's 
house  in  their  socks  and  there  shot  him.  Witness  had  kept 
the  secret  until  about  one  year  before  the  trial  when  he  di- 
vulged it.  His  reason  was  that  he  was  afraid  of  personal 
violence  at  the  hands  of  the  band.  He  had  been  examined 
as  a  witness  before  the  Coroner's  jury  that  held  the  inquest 
over  Hale's  dead  body  and  also  before  a  Grand  Jury  and  had 
denied  any  knowledge  of  the  authors  of  the  crime. 
24 43 
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Charles  MeNabb,  another  member  of  the  secret  Hociety, 
^  also  testifiedi  /He  attended  the  two  meetings  above  men- 
'  tioned  and  was  present  at  the  beating  of  Hale.  He  was  also 
present  at  Lawrence's  house  when  defendant  and  Rich  set 
out  on  their  expedition  to  kill  Hale,  but  were  prevented  by 
the  darkness  of  the  night.  He  confirmed  the  account  given 
by  Lawrence  as  to  what  was  said  on  that  occasion  about  set- 
ting back  the  clock.  This  witness  had  never  spoken  to  any 
one  about  these  matters  before  the  commencement  of  the 
trial. 

By  other  witnesses   who  had  no  connection  with  the 
order,  it  was  proved  that  Hale  was  shot  about  11  or  11:30 
A.  M.    The  report  of  a  gun  was  heard  about  that  hour 
and  about  noon  the  defendant  with  his  gun  arrived  at  a 
certain  house,  distant  two  miles.    Hale  was  mortally 
wouuded,  but  lived  until  one  of  his  neighbors,  who  had 
been  sent  for,  came  up.    He  did  not  know  who  it  was 
that  had  shot  him.    The  field  near  the  house  was  ex- 
amined and  the  tracks  of  two  persons,  apparently  with 
socks  on  their  feet,  were  discovered. 
NAL^Ev'"     "^^^  confession  of  defendant,  accompanied  with  proof 
(Sonf^ron !  ^^^*  ^^®  offense  was  actually  committed  by  some  one, 
c^«n"t'f ?r  warrants  a  conviction,  provided  Lawrence  was  not  him- 
on.  ggjf  j^^  accomplice.    If  he  was  a  partaker  in  the  crime 
for  which  Milton  was  indicted,  whether  his  guilt  was  in 
the  same  degree  or  not,  the  accused  could  not  be  lawfully 
convicted    upon   Lawrence's    uncorroborated   evidence. 
And  the  corroboration  must  have  tended  to  connect  Mil- 
ton with  the  commission  of  the  offense.    It  would  not  be 
sufficient  if  it  merely  proved  the  corpus  delicti  and  the 
7.  ACCOM-  circumstances  thereof,  Gantt's  Dig.  See's.  1932-3.    Of  cor- 
roUraiion.  Toborating  testimony  there  is  but  little  in  the  record.    Of 
course  Lawrence's  story  is  but  slightly  strengthened  by 
the  fact  that  it  accords  with  McNabb's  story;  for  one  ac- 
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complice  cannot  corroborate  another  within  the  meaning 
of  the  statute. 

But  we  incline  to  the  opinion  that  Lawrence  was  not, 
in  the  eye  of  the  law,  an  accomplice  in  the  murder.  The 
gailt  of  an  accomplice  must  be  legal  guilt,  not  merely  a 
participation  reprehensible  in  morals.  1  Bish.  Cr.  Pro. 
M  Ed.  Sec.  1159.  No  indictment  could  have  been  sus- 
tained against  him  for  the  murder  of  Hale.  He  was  not 
present  when  the  crime  was  committed,  nor  does  it  ap- 
pear that  he  encouraged  its  perpetration.  His  sole  con- 
nection with  the  affair,  was  membership  in  the  same  un- 
lawful association,  assisting  at  the  castigation  of  Hale 
sometime  before,  and  participation  in  a  meeting  at  which 
Hale's  death  was  resolved  upon.  But  it  seems  he  dis- 
sented from  the  conclusion  which  was  reached  and  did 
nothing  to  further  the  execution  of  the  plot.  His  subse- 
quent concealment  of  the  crime  was  the  result  of  anxiety 
for  his  own  safety  and  not  of  a  design  to  shield  the  guilty 
parties.  No  doubt  he  was  a  participant  in  the  flogging 
of  Hale  and  equally  guilty  with  those .  who  inflicted  the 
strokes.    But  Milton  was  not  on  trial  for  that  offense. 

At  all  events  the  question  whether  he  was  an  accom-   s.  same: 

1-       .        ,  ,  ,       .         ,  .       .  .        ,  Verdict  of 

pace  m  the  murder  was  submitted  to  the  jury,  as  a  mixed  j«»7«>nciu. 
question  of  law  and  fact,  under  appropriate  instructions 
from  the  court.     And  their  determination  of  it  is  final. 


/^( 


ne  of  the  exceptions  reserved  at  the  trial  was  on  ac-   4.  evx- 

■^  dkncb:    Of 

count  of  the  admission  of  evidence  relating  to  the  pre-  J^ew?^^ 
vious  assault  and  battery  of  Hale.  The  general  rule  is 
that  on  a  trial  for  a  particular  crime,  the  State  cannot 
aid  the  proofs  against  the  prisoner  by  showing  that  he 
has  committed  another  and  distinct  offense.  The  rule 
has  no  application  to  cases  where  the  evidence  shows  a 
series  of  connected  wrongs,  growing  out  of  and  illustra- 
ting one  another  and  culminating  in  homicide.    But  even 
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in  cases  where  the  crimes  have  no  apparent  connection, 
evidence  of  the  previous  ofiense  is  competent  where  it 
discloses  a  motive  for  the  act  which  is  the  subject  of  in- 
vestigation. 1  Bish.  Or.  Pro.  See.  1120;  2  Id.  Sec.  628; 
Dunn  V.  State,  2  Ark.,  229. 

Here  the  evidence  was  admissible  to  show  malice  of 
the  defendant  and  the  state  of  his  feelings  towards  the 
deceased.  It  is  a  characteristic  of  haman  nature  to  hate 
those  whom  we  have  injured. 

The  charge  of  the  Court  was  as  favorable  to  the  de- 
fendant as  the  law  authorized.  No  substantial  error  to 
his  prejudice  is  preceived  and  the  judgment  is  aflBrraed. 


Emebson  v.  State. 


1.  Criminal  Law;  ,  Defense — Former  conviction:    Plea:  Proof. 

To  maintaiD  the  defense  of  former  conviction  for  selling  liquor  to 
the  same  person,  the  defendant  must  both  plead  and  prove  that 
the  offence  charged  in  the  last  indictment  was  the  same  of 
which  he  was  convicted  under  the  first ;  and  the  record  of  the 
former  conviction  is  not  of  itself  evidence  of  the  identity 
of  the  offence.  Nor  does  the  fkct  that  the  evidence  on 
the  last  indictment  would '  support  a  conviction  on  the  firHt 
necessarily  sustain  the  plea. 

2.  LiquoF:     Indictment  for  selling':    Proof  oj  sale  oj  alcohol. 
Proof  of  sale  of  alcohol  to  a  minor  since  the  passage  of  the  act  of 

March  26,  1833,  will  support  an  indictment  for  selling  liquor  to 
him. 


APPEAL  from  Hot  Spring  Circuit  Court. 
Hon.  J.  B.  Wood,  Circuit  Judge. 
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Curl  &  Hughes,  for  appellant. 

0.  B.  MoorCj  Att  y  Gen'l.,  for  appellee. 

The  indictment  charges^  and  the  evidence  shows,  a  sale 
in  Dec.,  1883,  while  the  record  of  a  former  conviction  shows 
a  sale  to  the  same  minor  in  Sept.,  1883.  The  burthen  was 
OD  the  defendant  to  show  the  identity  of  the  two  offences. 

It  was  not  necessary  for  the  State  to  prove  that  the  minor 

'  did   not    have  the  written  consent  of  parent  or  guardian. 

This  was  a  matter  of  defense  and  the  onus  was  on  him  to 

show  it,  if  true.     Edgar  r.  State  37  Arh,  219.     He  sold  at 

hU  peril.     36  Ark.,  58  ;  37  Id.,  108. 

By  the  acts  of  1883,  p.  193,  selling  alcohol  is  put  on  the 
same  footing  as  other  intoxicating  liquors. 

CocKRiLL,  C.  J.  To  a  prosecution  for  a  violation 
of  the  statute  against  selling  liquor  to  a  minor  with- 
out the  necessary  consent,  appellant  interposed  a  plea 
of  foimer  convietion.  He  did  not  allege  in  it  that 
the  offence  for  which  he  was  to  be  tried  was  the 
same  as  that  for  which  he  had  been  convicted.  I^o  ob- 
jection was  made  to  the  plea,  and  by  consent  the  issue 
under  it  was  submitted  to  the  jury  with  his  plea  of  not  guilty. 
To  sustain  the  issue  on  the  first  plea,  appellant  put  in  evi- 
dence the  record  of  a  former  conviction,  showing  an  indict- 
ment, the  counterpart  of  the  one  under  which  the  trial  was 
progressing,  excepting  that  it  charged  that  the  party  therein 
aocosed  made  the  prohibited  sale  in  the  month  of  September, 
1883,  whereas  the  second  indictment  charged  that  the  appel- 
lant was  'interested  in''  a  sale  made  in  December  of  the  same 
year.  It  was  shown  by  parol  that  the  minor  oamed  in  each 
indictment  was  the  same  person.  Both  sales  were  made 
within  a  year  of  the  finding  of  the  last  indictment,  the 
State  proving  the  December  sale  as  charged.  Upon  this  the 
appellant  asked  the  court  to  instruct  the  jury  that  if  they 
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found   that  the   minor  named   in   each  indictment  was  the 
same  person,  and  that  appellant  had  been  convicted  under 
the  first,  they  should  acquit  him.     This  the  court  properly 
refused  to  do. 
NAL^iw  •     ^^  *^®  appellant  desired  to  take  the  benefit  of  a  former 
p,,^^^:  conviction,  he  should  have  alleged  in  his  plea  and  proved  od 
▼iouon.      ^j^^  ^pj^i  ^j^^  identity  of  the  parties  and  of  the  offences  in  the 
two  indictments.     The  burden  of  proof  was  on  him  to  estab- 
lish both.     1  Bishop  Cr.  Pr.,  Sec.  816;  Nunnally  v.  States  • 
ante,  68. 

It  was  probably  taken  for  granted  on  the  trial  that  the 
appellant  was  the  accused  in  the  first  indictment,  and  his 
plea  of  former  conviction  may  have  been  treated  as  good,  but 
a  presumption  of  the  identity  of  the  offences  was  not  raised 
by  the  record  of  the  former  conviction.  This  has  been  held 
where  the  indictments  were  in  point  of  fact  alike.  ComTtwn- 
wealth  V.  Sutherland.  109  ilass.j  342. 

The  State  v.  Andrews,  27  Mo.,  267,  is  a  liquor  case  io 
point.  The  court  there  say :  **To  sustain  the  plea  in  this 
case  it  was  incumbent  on  the  defendant  not  ouly  to  produce 
the  record  of  the  former  conviction,  but  to  show  by  testi- 
mony that  he  had  been  previously  tried  for  identically  the 
same  offence  as  the  one  for  which  he  was  then  prosecuted; 
and  it  was  not  sufficient  to  show  that  the  evidence  offered 
on  the  last  trial  would  have  supported  the  first  indictment, 
because  it  would  have  been  supported  by  any  act  of  selling 
within  twelve  monthd  before  the  finding  thereof.''  See  State 
V.  Small,  313/0.,  197. 

It  is  sometimes  said  that  the  true  test  to  ascertain  whether 
a  f\e2L  of  autre  fois  convict  be  a  good  bar  is  whether  the  evi- 
dence necessary  to  sustain  the  second  indictment  would  have 
been  sufficient  to  procure  a  legal  conviction  on  the  first. 
Several  of  the  text  books  have  so  stated  it.  An  examination 
of  the  cases,  however,  upon  which  this  rule  is  based,  will 
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show  that  the  identity  of  the  offence  or  of  the  main  facts 
that  constitute  it  is  proved  or  admitted  in  perhaps  every 
instance,  and  the  second  indictment  having  varied  in  some 
form  of  allegation  from  the  first,  the  enquiry  is  have  the 
indictments  alleged  the  same  offence,  and  the  test  is  said  to 
be  the  rule  stated.  This  rule  can  have  no  proper  applica- 
tion to  a  case  in  which  no  connection  is  shown  between  the 
offences  charged  in  the  two  indictments. 

The  objection  made  by  the  appellant  to  the  indictment  in 
thb  case  were  settled  against  him  in  Waller  v.  State,  38 
Ark,,  656. 

Sec.  2.  of  the  act  of  March  26,  1883,  amended  the  statute  ^^,^°« 
under  which  the  indictment  was  found,  and  extends  the  inhi- 
bition of  sale  of  liquor  to  minors,  to  alcohol,  and  the  court 
did  not  err  in  instructing  the  jury  that  appellaht  might  be 
convicted  on  proof  of  a  sale  of  alcohol. 

Affirmed. 


|43    »75 

Bagley  v.  Shoppach.  P^  ^^ 


43    379 
68    601 


1.  Fees:     Collector's^  on' certificate  of  tax  sales. 

The  revenue  act  of  1883  does  not  require  the  sheriff  to  include 
more  than  one  tract  in  a  certificate  of  purchase  at  a  tax  sale, 
and  if  he  includes  more  he  can  charge  only  the  single  feecf 
twenty-five  cents  for  one  certificate. 

2.  Jurisdiction:    For  exacting  excessive  feet. 

Ad  action  for  exacting  excessive  fees  is  ex  delicto  and  within  the 
original  jurisdiction  of  the  Circuit  Court  without  regard  to  the 
amount  exacted. 


At^PEAL  from  Saline  Circuit  Court. 
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Paul  Bagley,  pro  Be. 

Circuit  Courts  have  exclusive  original  jurisdiction  in  all 
cases  where  the  jurisdiction  is  not  given  to  any  other  court. 
Conat.f  Art.  7,  /Sec.  11.  Justices  of  the  Peace  have  exclusive 
jurisdiction  in  all  matters  of  contract,  and  concurrent  juris- 
diction in  all  matters  ot  damage  to  personal  property  when 
the  amount  does  not  exceed  $100.  AH.  7,  See.  40,  Const. 
Damage  to  personal  property  includes  all  injuries  which  one 
may  sustain  in  respect  to  his  ownership  of  personal  estate 
41  ArL,  478. 

The  charging,  demanding  and  receiving  illegal  and  extor- 
tionate fees,  is  not  a  matter  of  contract,  nor  damage  to  per- 
sonal property,  but  is  a  tort  and  in  the  nature  of  a  fraud,  and 
theCircuit  Court  clearly  had  jurisdiction.  OanWa  Dig.,  Sec. 
1470. 

The  collector  could  only  charge  25  cents  for  the  certificate, 
no  matter  how  many  tracts  he  embraced  therein.  Acts  1883, 
Sec.  134,  p.  268.  An  officer  can  only  collect  a  fee  when  the 
law  makes  provision  to  pay  him.  25  Ark.j  236.  Construc- 
tive fees  are  not  allowed.     GantCs  Dig.y  Sec.  604. 

John  F.  Shoppa^hy  pro  se. 

Const.,  Art.  7,  Sec.  40,  gives  Justice's  exclusive  juris- 
diction in  all  matters  of  contract  where  the  amount  in  contro- 
versy, does  not  exceed  $100. 

CocKBiLL,  C.  J.  Bagley  sued  Shoppach  as  sheriff  and  ex 
officio  collector  of  taxes  in  the  Saline  circuit  court  for  twenty 
dollars.  The  complaint  is  not  framed  upon  the  most  approved 
precedent  for  such  cases,  but  it  is  apparent  that  plaintiff  has 
declared  against  an  officer  for  receiving  more  fees  for  his  ser- 
vices than  the  law  allows  him,  tof^ether  with  the  penalty 
awarded,  under  Section  1740,  GanWs  Dig. 
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It  is  alleged  that  Bagley  became  the  purchaser  of  sixty- 
one  tracts  of  land  at  a  sale  made  by  defendant  for  the  non- 
payment of  taxes  due  for  the  year  1883,  and  received  from 
him  a  certificate  of  purchase  embracing  all  the  tracts,  for 
which  defendant  collected  and  received  of  Bagley  the  sum  of 
fifteen  dollars  and  twenty-five  cents,  as  his  fee  therefor, 
when,  it  is  alleged,  the  statute  gives  him  hut  twenty-five 
cent8.  He  sues  for  the  overcharge  and  a  penalty  of  five 
dollars. 

A  demurrer  to  the  complaint  was  sustained  and  the  suit 
dismissed. 

The  Revenue  Act  of  1883  contemplates  the  execution  of  a^J;^  ^^'^ 
certificate  of  purchase  by  the  collector  whenever  there  is  a^^.^*^** 
sale  of  a  tract  of  land  under  its  provisions,  and  allows  the 
collector  twenty-five  cents  for  each  certificate.  It  nowhere 
requires  him  to  include  a  large  number  of  tracts  in  one  cer- 
tificate, but  if  he  elects  to  do  so  he  can  charge  for  but  one 
certificate.  An  officer  is  entitled  only  to  such  fees  as  the 
law  expressly  provides  for  his  services. 

It  is  urged  that  the  circuit  court  could  not  entertdin  orig-  diction: 
inal  jurisdiction  of  the  suit  because  the  amount  involved  isjng  exoew- 
less  than  $100.  This  would  be  true  if  the  suit  were  based 
on  contract,  or  if  it  were  for  an  injury  to  personal  property. 
Appellant  has  not  declared  upon  an  implied  promise  of  the 
appellee  to  repay  what  he  had  no  right  to  receive,  but  he 
sues  for  the  official  tort  and  goes  for  the  forfeiture  and  pen- 
alty  which  are  the  damages  awarded  by  the  statute  for  the 
tort.     Prior  v.  Craig,  5  Sergt.  &  i2.,  43. 

When  forms  of  action  were  observed  it  was  common  to 
declare  in  debt  for  a  statutory  penalty,  but  this  was 
because  the  sum  demanded  was  certain,  and  the  action  was 
in  such  cases  merely  in  form  ex  contractu.  Chafee  v.  U.  S., 
13  Wofl.,  516;  Stockwellv.  U.  S.,  13  J6.,  531. 

The   exaction   of  excessive   fees  for  legal   services  is  a 
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species  of  frau(^,  and  the  same  remedies  are  applicable  as  in 
other  oases  of  fraud.     CooUy  on  Torts^  p.  607. 

The  court  erred  in  sustaining  the  demurrer,  and  judgment 
id  reversed  with  directions  to  overrule  the  same. 


State  v.  Harbebsok. 


I.  Indictment;  For  selling  mortgaged  property. 
An  indictment  for  selling  mortgaged  property  must  show  not  only 
that  the  mortgage  was  recorded  or  filed  with  the  clerk  as  a 
record,  but  also  that  it  was  acknowleged ;  and  it  would  be  better 
to  state  the  name  of  the  purchaser  or  that  his  name  was  un- 
known? 


APPEAL  from  Montgomery  Circuit  Court. 
Hon.  H.  B.  Stuart,  Circuit  Judge. 

C  -B.  Moorcj  Att'y  Gen'l  for  appellant. 

The  indictment  is  under  AcU  1874-5  pp.  129-130,  and 
the  mortgage  was  Ayx\y  fled  and  recorded  under  AiAs  1877 
pp.  80-82. 

The  act  makes  it  a  felony  to  sell  &c,  any  mortgaged 
property  ^*  without  the  consent  of  the  person  or  persons  in 
whose  favor  such  lien  shall  have  been  created,  or  exists  by  law. " 
The  indictment  charges  that  the  sale  was  made  without 
the  consent  of  either  the  mortgagee  or  his  assignees,  and 
was  sufficiently  certain  to  advise  defendant  of  the  offense 
with  which  he  was  charged. 

Eakin,  J.    On  the   2l8t  day  of  February,  1884,  the 
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grand  jury  indicted  Harberaon  for  the  ofifense  of  selling 
property  subject  to  a  mortgage,  A  demurrer  was  made 
to  the  indictment  on  the  grounds  that  it  was  vague,  in- 
definite, uncertain  and  insufficient,  and  because  the  facts 
did  not  constitute  a  public  offense.  It  was  sustained,  and 
the  State  appeals. 

The  indictment  charges  that  ^^  the  said  Harberson  on 
the  Ist  day  of  October  A.  D.  1883  in  the  County  and  State 
aforesaid,  unlawfully  and  feloniously  did  sell  one  horse, 
without  the  consent  of  Cunningham  &  Cubage,  a  firm 
composed  of  J.  B.  Cunningham  and  J.  D.  Cubage  in  whose 
favor  a  lien  then  and  there  existed  on  the  said  horse,  by 
virtue  of  a  mortgage,  executed  and  delivered  on  the  14th 
day  of  March,  1883,  by  said  Harberson  to  J.  T.  Swindle, 
which  mortgage  was  on  the  5th  day  of  April,  1883,  filed 
with  the  clerk  of  said  county  to  be  there  kept  as  a  public 
record,  endorsed  as  follows,  to-wit ;  "  This  instrument  is 
to  be  filed  but  not  recorded,  J.  T.  Swindle",  which  mort- 
gage was  on  the  8th  day  of  September,  1883,  assigned  and 
transferred  by  said  Swindle  to  said  Cunningham  &  Cub- 
age, and  the  said  horae  was  sold  without  the  consent  of 
said  J.  T.  Swindle." 

The  act  of  February,  3d,  1875,  makes  it  a  felony  in  any 
one  to  "  sell,  barter  or  exchange,  or  otherwise  dispose  of '' 
any  property  "  upon  which  a  lien  shall  exist,  by  virtue  of 
a  mortgage,  deed  of  trust,  or  by  contract  of  parties,  or  by 
operation  of  law.^' 

It  has  been  held  from  the  force  of  other  words  in  the 
Statute,  that  this  penal  provision  applies  only  to  such 
lieus  as  are  recorded. 

A  filing  with  an  indorsement  that  it  is  only  to  be  filed 
but  not  recorded  is  for  the  purposes  of  this  act  equivalent 
to  recording.  But  no  mortgage  can  be  either  recorded  or 
filed,  unless  it  be  duly  acknowledged. 
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Construiog  all  the  historical  allusioDS  and  descriptions 
J^?«I:"'*"*p^  ^^  ^^^  indictment  as  direct  allegations,  they  amount  to 
^^'  this.  That  on  the  14th  day  of  March,  1883,  defendant 
executed  and  delivered  to  J.  T.  Swindle  a  mortgage, 
which  was  on  the  6th  day  of  April,  1883,  filed  with  the 
clerk  and  endorsed  as  stated.  That  on  the  8th  day  of 
Septemher,  1883,  sfud  Swindle  assigned  and  transferred 
said  mortgage  to  Cunningham  &  Cubage.  That  there 
was  a  firm  so  called  composed  of  J.  B.  Cunningham  and 
J.  D.  Cubage ;  that  by  virtue  of  said  mortgage  there  ex- 
isted a  lien  on  a  horse,  and  that  on  a  named  day  defend- 
ant "  did  sell ''  that  horse  without  the  consent  of  Cunning- 
ham &  Cubage,  and  also  without  the  consent  of  said 
Swindle. 

2.  M  u  1 1  be     Whether  or  not  the  allegation  that  there  was  an  "  exist- 

recorded  ° 

lieo.  i ng  li^n"  upon  the  horse  at  the  time  of  the  sale  would  have 

been,  of  itslf,  sufficient,  is  not  now  necessary  to  be  deter- 
mined. It  is  the  allegation,  in  the  language  of  the  Stat- 
ute, of  a  condition  of  things,  and  the  question  would  de- 
pend upon  whether  this  was  a  case  coming  under  the 
general  rule  that  it  is  sufficient  to  allege  an  offence  in  the 
language  of  the  Statute,  or  whether  it  fell  within  some 
of  the  numerous  exceptions  classified  by  Mr.  Bishop  in 
his  work  on  statutory  crimes.  But  in  this  case  the  allega- 
tion goes  further  and  describes  the  lien  as  existing  ^'  by 
virtue  of"  a  certain  mortgage  which,  as  described,  does 
not  show  such  a  lien  as  comes  within  the  purpose  and 
purview  of  the  law  as  heretofore  construed.  It  does  not 
allege  that  the  mortgage  was  acknowledged,  nor  is  there 
any  equivalent  allegation  to  show  that  it  was  such  an  in- 
strument as  might  be  lawfully  recorded.  A  mortgage 
unacknowledged  is  no  more  than  so  much  blotting  of  a 
record.  The  mortgage  is  described  as  explaining  what  is 
meant  by  the  words  existing  lien,  or  to  show  how  it  arose, 
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and  does  not  show  it.  For  this  cause  we  think  it  defective 
on  demurrer,  and  that  the  Circuit  Court  did  not  err  in  its 
ruling. 

The  court  moreover  is  not  thorougly  satisfied  with  the 
allegation  as  to  the  sale.  It  does  not  state  the  vendee,  or 
that  it  was  to  a  person  unknown.  This  court  has  held 
that  not  to  be  necessary  in  the  case  of  a  sale  of  liquor, 
and  it  might  not  be  considered  a  fatal  defect  to  have 
omitted  it  in  this  case  if  that  were  all.  Nevertheless  this 
is  a  felony  and  not  a  misdemeanor,  and  it  would  be  bet- 
ter to  be  more  definite,  and  to  advise  the  defendant  more 
certainly  of  the  specific  transaction  upon  which  the 
charge  is  founded.  The  court  however  rests  its  decision 
on  the  grounds  first  above  stated. 

Affirm. 


State  v.  Waller. 

1.  Slander:    Is  a  felony  under  act  of  \86g. 

Under  the  slander  act  of  1869,  slander  is  a  felony  and  not  a  mis- 
demeanor, and  it  is  not  left  to  the  court  or  jury  to  say  which  it 
is. 

2.  Felonies:    Alternative  punishments;    Power  of  Legislature* 

The  Legislature  has  the  right  to  provide  in  felony  cases,  alterna- 
tive punishments,  to  he  left  at  the  discretion  of  the  court,  of 
such  nature  as  belong  to  misdemeanors ;  and  this  discretion  to 
mitigate  the  punishment,  does  not  alter  the  nature  of  the  crime. 

APPEAL  from  Lafayette  Circuit  Court. 
Hon.  C.  E.  Mitchell,  Circuit  Judge. 

a  B.  Moore,  Att'y  Gen'l.,  and  0.  D.  ScoU,  for  plaintiff 
in  error. 
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This  was  an  indictment  for  slander  under  Sees.  1544  *  * 
1551;  GanWB  Digest.  Sec.  1551  makes  slander  a  crimen 
and  if,  because  the  punishment  prescribed  by  Sec.  1651 
does  not  make  the  ofiense  definitely  either  a  felony  or  a 
misdemeanor,  but  leaves  it  to  a  jury  to  determine,  the 
penal  parts  of  said  section  are  void,  yet  the  other  sections 
are  valid,  and  the  crime  could  |be  puniohed  under  fifeca. 
1995-6. 

No  regard  need  be  paid  to  the  punishment  in  framing 
the  indictment.     Bishop  Or.  LaWy  Sees.  203-4,  Zd  Ed. 

While  it  is  admitted  that  the  same  act  cannot  be  at 
once  a  misdemeanor  and  a  felony,  yet  the  same  may  be 
altei*ed  by  express  statute,  lb.,  Sec.  823.  There  are 
offenses  punishable  either  as  felonies  or  misdemeanors. 
People  V.  Cornell,  16  Ox/.,  197.  We  have  more  than  one 
such  statute.  Sec.  1317  OantVs  Dig.  The  power  left  to 
the  jury  is  no  greater  than  that  exercised  upon  indict- 
ments for  assault  with  intent  to  kill,  when  the  jury  may 
convict  for  felony  or  misdemeanor. 

Eakin,  J.     Waller  was  indicted  by  the  grand  jury  for 
slander,  under  the  act  of    March    19th,    1869.     They 
charge  him  with  the  use  of  certain  opprobrious  wordn, 
regarding  a  married  woman,  which  in  their  common 
acceptation     convey    an     imputation    of   adultery.     A 
demurrer  to  the  indictment  was  sustained  by  the   court, 
upon  the  express  grounds,  that  the  law  was  unconstitu- 
tional and  void.     The  State  sues  a  writ  of  error. 
1    SLAN-    ^^^  ^*^  ^®'  P^^'^^P^j  unparalleled  in   civilized  legibla- 
feuTny  an-*^^'^^  ^^^  ^"^^  ^^^  explanation  in  the  fierce  passions  and 
iw9.^*'  **'civil  commotions  of  the  period  which  succeeded  the  late 
civil  war.    It  provides  that  any  one  shall  be  deemed 
guilty  of  slander,  and  punished  by  indictment,  who  shall 
falsely  utter  or  publish  words,  which  in  their  ordinary 
acceptation  shall  amount  to  charge  any  one  with^having 
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been  guilty  of  fornication  or  adultery ;  or  to  charge  any 
one  with  having  sworn  falsely,  whether  with  reference 
to  a  judicial  proceeding  or  not;  or  to  charge  any  person 
with  having  been  guilty  of  any  other  crime  or  misde- 
meanor whatever;  or  with  having  been  guilty  of  any 
other  dishonest  business,  or  official  conduct  or  transac- 
tion, the  eflfects  of  which  would  be  to  injure  the  credit 
business  standing,  or  to  bring  into  disrepute  the  good 
name  or  character  of  such  person  so  slandered.  All  such 
slander  was  expressly  made  civilly  actionable,  and  it  was 
farther  declared  that  it  should  be  a  crime,  to  be  pun- 
ished, on  conviction,  by  impiisonment  *'in  the  pen- 
itentiary house  of  this  State,  at  hard  labor,  for  a 
term  of  not  less  than  six  months,  nor  more  than 
three  years,*'  or  that  the  offender  should  be 
''fined  not  less  than  fifty  nor  more  than  three  thou- 
Band  dollars,  or  both  fine  and  imprisonment  may  be 
imposed,  iitthe  discretion  of  the  court;  and  any  person 
so  convicted  and  punished  by  fine  only,  if  such  fine  be 
not  paid  at  once,  be  confined  in  the  penitentiary  house 
of  this  State,  at  hard  labor,  until  such  fine  be  paid,  at  the 
rate  of  two  dollars  a  day." 

This  statute,  in  its  criminal  aspect,  has  lain  dead  in  our 
statute  book  for  more  than  fifteen  years  since  its  pas- 
sage ;  and  is  now  first  challenged  regarding  its  right  to 
be  there,  under  our  constitution.  It  was  once  alluded  to, 
arguendoy  by  Mr.  Chief  Justice  English  in  the  civil  case 
of  Roe  and  wife  v.  Chitwood,  36  Ark.,  210,  but  it  was  not  at 
all  necessary  to  do  so,  as  the  question  in  that  case  was 
whether  the  words  used  were  actionable,  and  they  had 
been  made  so  by  an  act  of  1887.  {Oould^a  Digest,  Chap. 
161,  Bed.  1).  The  validity  of  the  statute  now  in  judgment 
made  no  point  and  had  no  importance  in  that  case. 

A  "felony"  under  our  law  is  defined  to  be  *'an  ofiense 
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of  which  the  punishment  is  death,  or  confinement  in  the 
penitentiary."  All  other  crimes  are  misdemeanors. 
They  are  of  a  distinct  grade  and  nature,  and  their  boun- 
daries must  be  defined  by  law.  The  same  acts  cannot 
at  the  same  time  constitute  a  felony  and  a  misdemeanor* 
They  cannot  co-exist  as  the  result  of  one  and  the  same 
transaction.  The  crime  must  be  one  or  the  other,  not 
both,  or  either.  It  results  from  the  different  natures  of 
these  classes  of  crime,  under  common  law  rules,  and  from 
their  different  punishments,  and  the  divers  modes  of  pro- 
ceeding against  oflfenders,  says  Mr.  Bishop,  that  the  same 
act  cannot  be  both  one  and  the  other.  {Statutory  Orimesj 
Sec.  174).  If  the  construction  and  effect  of  the  act  be,  as 
held  by  the  Circuit  Judge,  "that  it  leaves  to  the  discretion 
of  the  jury,  the  designation  of  the  crime  of  the  defend- 
ant, whether  the  same  should  be  a  felony,  or  a  misde- 
meanor," then  it  would  be  of  questionable  validity,  as  no 
such  powers  can  be  entrusted  to  juries.  It  will  be  seen 
however,  that  the  power  of  determining  whether  the 
crime  shall  be  punished  as  a  felony,  or  a  misdemeaner,  is 
attempted  to  be  vested  in  the  court.  The  same  objection 
may  be  made  to  that  view  of  the  act,  and  the  same  ques- 
tion arises.  Does  it  define  the  nature  and  grade  of  the 
crime? 

In  Maine,  a  statute  defined  a  "felony"  to  include  every 
offense  punishable  with  death  or  by  imprisonment  in  the 
State  prison."  Another  act  provided  that  whoever 
should  use  any  instrument  with  intent  to  destroy  a  child 
of  which  a  woman  might  be  pregnant,  whether  quick  or 
not,  and  should  destroy  the  child  before  its  birth,  should 
be  punished  by  imprisonment  in  the  state  prison  not 
more  than  five  years,  or  by  fine,  &c.  One  Smith  was 
indicted  and  convicted  of  murder,  for  having  caused  the 
death  of  a  woman,  unintentionally,  in  an  eftort  to  procure 
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8Qch  an  abortion.  It  was  contended  for  him  and  con 
ceded  by  the  court-,  on  common  law  principles,  that  if  he 
had  ititended  only  to  commit  a  misdemeanor,  the  crime 
would  be  only  manslaughter.  It  was  further  contended 
that  the  offense  which  he  had  intended  to  commit  was 
only  a  misdemeanor,  inasmuch  as  it  was  not,  of  course, 
punishable  by  imprisonment  in  the  state  prison,  but 
might  be  punished  by  fine.  To  this  view  the  court  did 
not  assent,  holding  that  he  might  be  properly  convicted 
of  murder,  on  the  ground  that  every  offense  was  felony 
which  was  liable  to  the  higher  punishment.  32  Maine^ 
369  The  case  was  reversed  upon  other  grounds  upon  a 
writ  of  error,  but  the  Supreme  Court  in  doing  so  re- 
affirmed the  doctrine  above  announced,  as  sound,  holding 
that  the  conviction  for  the  murder  of  the  mother  would 
have  been  proper,  it  the  indictment  bad  properly  charged 
the  intent  to  commit  the  statutory  crime.  Smith  v  State, 
33  Mainey  p.  48. 

The  same  question,  in  a  slightly  changed  aspect,  was 
again  presented  in  that  State,  in  the  case  of  State  v.  May- 
berry,  48  Mainey  218.  A  statute  had  declared  it  a  con- 
spiracy for  two  or  more  persons  to  conspire  and  agree 
wrongfully  and  wickedly  to  commit  any  crime  punisha- 
ble by  imprisonment  in  the  state  prison.  Another  act  had 
provided  that  whoever  should  obtain  goods,  &c.,  by  false 
pretenses,  should  be  punished  by  imprisonment  (in  the 
state  prison  being  understood)  not  more  than  seven 
years,  or  by  fine  not  exceeding  five  hundred  dollars.  It 
was  held  that  the  crimes  referred  to  in  the  act  first  above 
quoted  meant  Buch  as  were  liable  to  be  thus  punished, 
and  that  defendant  came  within  its  range  by  a  combina- 
tion to  cheat  and  defraud  against  the  provisions  of  the 
second,  although  the  crime  which  they  intended,  might 
have  been  punished  by  fine  alone. 
26  43 
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A  similar  doctrine  has  obtained  in  Missoari,  although 
their  statutory  definition  of  a  felony  seems  from  the  re- 
ported cases,  to  include  all  offences  which  "may"  be 
punished  by  imprisonment  in  the  penitentiary.  They  are 
not  authorities,  therefore,  on  the  point  under  discussion, 
but  may  be  noticed,  en  passant^  somewhat  digressively, 
as  bearing  on  this  case  in  another  way.  It  is  held  there 
not  only  that  offences  which  may  be  punished  by  the 
penitentiary  are  felonies,  but  that  the  Legislature  had 
wisely  "  left  it  to  the  discretion  of  the  jury,  in  many  of- 
fences, to  inflict  the  punishment  of  imprisonment  in  the 
penitentiary,  or  fine,  or  imprisonment  in  the  county  jail," 
but  that  though  this  discretion  is  given  to  the  juries  they 
are  still  felonies.  See  Cases  in  1th  Missouri  of  Johnson  v. 
State  p.  183  and  Ingram  v.  State  p.  298. 

Returning  to  the  construction  of  our  definition  of  "  fel- 
ony." A  ruling  was  made  in  Georgia  in  the  civil  case  of 
Chandler  v.  Johnson  et  al^  39  Oa.  p.  85,  to  the  effect  that 
"  stabbing"  might  be  a  felony,  inasmuch  as  it  was  in  the 
discretion  of  the  court  to  punish  it  with  imprisonment  in 
the  penitentiary,  and  that  therefore  a  note  executed  to 
prevent  a  prosecution  for  stabbing  was  within  the  reason 
and  spirit  of  the  law  against  compounding  a  felony — 
that  the  higher  law  was  in  that  case  the  criterion  for 
determining  the  grade  of  the  offence.  The  line  of  reas- 
oning seems  to  be  that  stabbing,  by  reason  of  its  liability 
to  the  higher  punishment,  is  prima  facie  a  felony,  and  to 
be  so  considered  in  all  collateral  matters,  unless  the 
court  had  acted  and,  by  inflicting  the  lower  grade  of  pun- 
ishment, determined  that  the  particular  offense  was  only 
a  misdemeanor. 

The  particular  question  before  us  has  been  directly 
adjudicated  in  California.  In  the  case  of  the  People  v. 
Cornell,  16  CaL,  1 87,  it  was  held,  in  seeming  accord  with  the 
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Georgia  view,  Mr.  Chief  Justice  Field  dissenting,  that  in  alj 
these  eases  which  might  be  punished  either  as  felonies  or 
misdemeanors,  it  was  the  punishment  really  inflicted  which 
determined  the  grade  of  the  offence.  That,  however, 
was  made  with  reference  to  the  ri^ht  of  appeal,  which 
was  allowed  in  felonies  and  not  in  misdemeanors ;  the 
court  holding  that  as  to  this,  it  would  bpst  serve  the  in- 
tent of  the  act  to  deny  the  right  of  appf»al  where  only 
the  punishment  of  a  misdemeanor  had  been  inflicted. 
The  appeal  was  dismissed. 

The  question  arose  again  in  The  People  v.  War,  pre- 
cisely as  it  is  presented  now  here,  20Ca/.,117.  The  statute 
of  that  State  provided,  as  ours  does  here,  that  "a  felony 
is  a  public  offense  punishable  by  death  or  by  imprison- 
ment in  a  state  prison.  Every  other  public  offence  is  a 
misdemeanor."  War  was  indicted  for  an  assault  with  a 
deadly  weapon,  with  intent,  &c.,  a  crime  for  which  the 
prescribed  punishment  was  either  imprisonment  in  the 
state  prison,  or  a  fine.  A  demurrer  was  sustained,  and 
the  People  appealed. 

It  was  contended  by  counsel  for  the  respondent  that 
an  appeal  would  not  lie  because  the  offense  charged  was 
not  of  the  grade  of  felony  and  could  not  be  determined 
to  be  so  before  conviction.  It  was  further  contended 
that  the  act  violated  the  constitutional  provision  as  to 
the  right  of  trial  by  jury  in  allowing  the  court  to  deter- 
mine the  most  important  question  in  the  case,  that  is, 
whether  the  defendant  was  guilty  of  a  felony  or  only  a 
misdemeanor.  It  must  be  confessed  that  the  argument 
18  very  persuasive,  if  indeed  it  be  the  punishment  actually 
inflicted  which  determines  the  grade  of  the  offense. 

The  court  held,  however,  Mr.  Chief  Justice  Field  this 
time  concurring,  that  the  discretion  given  as  to  the 
punishment  did  not  make  two  offenses,  and  that  it  would 
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be  a  siDgular  coosequence  if  the  fixing  of  alternate  pun- 
ishments belonging  to  different  claspes  of  crimes 
should  prevent  a  crininal  act  from  being  indictable  as 
any  crime.  The  doctrine  was  broadly  announced  that 
any  oftense  which  was  liabk  to  be  punished  by  imprison- 
ment in  the  state  prison^  was  by  reason  of  that  liability 
made  a  felony,  irrespective  of  lighter  punishment,  and 
must  be  so  taken,  and  considered,  and  prosecuted 
with  the  forms  and  solemnities  of  a  crime  of  that  grade. 

We  do  not  feel  at  liberty  to  run  counter  to  the  weight 
of  authority  upon  this  question,  however  obnoxious  in 
other  respects  the  law  may  seem  to  be.  That  is  matter 
for  the  General  Assembly.  We  must  hold  as  the  better 
established  doctrine  of  strict  law,  that  in  this  State,  slander 
is  a  felony  by  force  of  the  statute,  and  that  it  is  none  the 
less  so  because  the  Judge  may  mitigate  the  punishment 
by  inflicting  such  as  is  appropriate  to  misdemeanors. 

Whether  or  not  a  fine  enforceable  on  deault  by  impris- 
onment at  hard  labor  in  the  penitentiary  be  an  unusual 
or  cruel  punishment,  in  the  sense  of  the  constitu- 
tion, is  a  question  which  does  not  affect  the  right  to  im- 
pose the  fine,  but  the  mode  of  its  collection.  The  -power 
to  impose  the  fine  may  be  conceded,  without  necessarily 
conceding  the  power  to  enforce  the  payment  by  any 
mode  unduly  severe,  and  unusual  in  other  cases  of  fines 
for  misdemeanors.  This  question  can  be  determined 
when  it  may  arise.  At  present  it  is  sufficient  to  say, 
slander  is  made  a  felony  by  the  statute  of  1869,  and  not 
a  misdemeanor,  and  it  is  not  left  to  the  court  or  jury  to 
determine  which  it  may  be.  This  is  the  positive  result 
of  the  decisions  in  Maine  and  California,  and  of  the  stat- 
ute in  Missouri  defining  a  felony,  which  only  expresses 
that,  which,  our  statute,  in  other  states  has  been  held  to 
imply.    Also  that  the  Legislature  has  the  right  to  pro- 
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vide  in  cases  of  telony,  alternative  punishments,  to  be 
left  to  the  discretion  of  the  court,  of  such  nature  as 
belongs  to  misdemeanors,  and  that  this  discretion  to 
mitigate  the  punishment  does  not  alter  the  nature  of  the 
crime.  The  determination  of  this  question  under  our 
statutes  and  constitution^  in  so  far  as  it  may  affect  those 
only  punishable  as  for  a  misdemeanor,  is  not  of 
great  importance.  Slander,  at  common  law,  was  no 
felony,  not  even  an  indictable  crime.  It  is  made  so  byTjoNT^iUi 
statute  and  a  conviction  upon  it  does  not  disfranchise  SStaS!*''*"" 
one  or  deprive  him  of  any  of  the  rights  of  citizenship. 

We  think  the  court  erred  in  sustaining  the  demur- 
rer, and  the  judgment  must  be  reversed  and  the  case 
remanded. 


Looney  v.  the  State. 


1-  Liquor:  Bvaaion  of  ike  liquor  law. 
No  trick^devicei  subterfuge,  or  pretense  can  be  allowed  to  evade  the 
operation  or  defeat  the  policy  of  the  liquor  laws,  if  liquor  be 
thereby  procured  where  it  is  unlawftd  to  sell  or  to  give  it  away. 
(This  was  a  purchase  of  whisky  under  pretense  of  buying  tur- 
pentine.   Rep.  ) 

APPEAL  from  Benion  Circuit  Court. 


C.  B,  Moore,  Att'y  Gen'l.,  for  appellee. 

Under  the  three  mile  law  as  first  enacted,  there  was  no 
limitation  as  toj^the  time  it  should  remain  in  operation. 
This  order  was  made  in  1881.    By  acts  1888,  pp.,  54  & 
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55,  all  orders  before  that  date  expired  on  Ist  January, 
1884.  The  indictment  was  found  13th  April,  1883, 
when  the  prohibitory  order  was  in  full  force. 

The  pretence  of  a  sale  of  turpentine  was  a  mere  sub- 
terfuge to  evade  the  law. 

EA.KIN,  J.  Appellant  was  indicted  in  April,  1883,  for 
selling  ardent  liquor  within  three  miles  of  a  certain 
church  in  Bentonville,  the  county  court  having  pre- 
viously made  an  order  prohibing  it.  He  was  convicted 
and  fined.  After  motion  for  a  new  trial  which  was 
overruled  he  appealed. 

We  are  not  aided  by  any  brief  of  appellaut,  and  the 
grounds  of  the  motion  for  a  new  trial  do  not  suggest  any 
error. 
LfQuoR  "^^^  proof  is  that  about  a  month  before  indictment 
toX'eT^-f^^'^^ij  a  party  went  into  the  drug  store  of  appellant  with 
a  fiask  in  his  hand  and  called  for  turpentine.  Defendant 
was  waiting  on  ladies  and  told  him  to  lay  his  bottle 
down  and  he  would  attend  to  it  shortly.  The  customer 
went  out  and  afterwards,  returning,  was  told  by  the  de- 
fendant that  there  was  his  bottle  of  turpentine  lying  on 
the  counter.  He  took  it,  paid  for  it,  went  out  and  found 
he  had  whiskey.  He  had  not  said  he  wanted  whiskey, 
nor  had  he  given  the  druggist  any  nod  or  wink.  He 
does  not  say  that  he  was  astonished,  or  in  any  wise  dis- 
comfitted  by  finding  whiskey;  but  says,  in  his  testimony, 
that  whiskey  was  what  he  was  after. 

No  trick,  device,  subterfuge,  or  pretense,  can  be  al- 
lowed to  evade  the  operation,  or  defeat  the  policy  of  the 
liquor  laws,  if  liquor  be  thereby  procured,  where  it  is 
unlawful  to  sell  or  give  it  away.  The  jury  were  author- 
ized to  determine,  under  the  evidence,  what  the  parties 
meant.  No  druggist  would  be  apt  to  mistake  turpentine 
for  whiskey,  in  handling  it.  • 
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The  clerk  of  the  county  court  was  introduced,  and  read 
the  three  mile  order  from  his  records.  It  is  copied  in  the 
bill  of  exceptions,  and  appears  to  have  been  made  on  the 
4th  of  July,  1881.  It  conforms  with  the  statute  and  is 
valid. 

Under  the  act  of  March  2l8t,  1881,  these  local  option 
orders  of  the  County  Court  were  unlimited  in  duration 
An  amendatory  act  of  Feb.  20,  1883,  limited  those  there- 
after to  be  made  to  two  years,  but  provided  that  all 
theretofore  made  should  expire  on  the  1st  of  Junuary^ 
1884.  The  order  now  in  question  was  in  force  when  the 
liquor  was  sold.     We  find  no  error. 

AflBrm. 


•Johnson 


V.  The  State 


1.  Practice  :     Motion  for  new  trial  waives  exceptions,    ■ 

The  filing  of  a  motion  for  new  trial  waives  all  previous  exceptions 
not  ezpresBly  embodied  in  it. 

2.  Practicb  in  Supreme  Court  :    Motion  for  New  Trial :    Bill  of 

Exceptions. 
The  cases  of  Farquharson  v,  Johnson^  35  Ark.^  536.  Oaines  v.  Sum^ 
mers,  S9ArJk,,  482,  and  all  others  holding  that  the  bill  of  excep- 
tions must  embody  or  refer  to  and  identify  the  motion  for  a  new 
trial,  are,  on  this  point,  overruled :  and  hereafter  this  court  will 
consider  the  merits  whenever  the  record  contains  a  motion  for 
new  trial  and  shows  that  it  was  filed  and  overruled,  and  the  bill 
of  exceptions  shows  that  the  overruling  was  excepted  to. 

3.  Criminal  Practice  :     Serving  copy  of  indictment  on  defendant. 
Where  a  defendant  pleads  to  an  indictment,  declares  himself  ready 

for  trial,  and  a  jury  is  empannelled,  and  the  trial  commenced, 
it  is  too  late  for  him  then  to  object  that  he  has  not  been  furnish- 
ed with  a  copy  of  the  indictment. 
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Hon.  F.  T.  Vaughan  Circuit  Judge. 

/.  C.  Barrowy  for  appellant. 

Appellant  was  not  furnished  with  a  copy  of  the  indict- 
ment 48  hours  before  trial,  Const.  1874,  Art  2  Sec.  10; 
GanWs  Digest^  Sec.  1825,  and  he  refused  to  waive  this  right. 

The  evidence  was  not  sufficient  to  sustain  the  verdict,  re- 
views the  decisions  of  this  court  on  the  subject  of  new  trials, 
and  contends  that  in  criminal  cases,  especially  where  life  is 
involved,  that  the  verdict  should  be  sustained  by  a  prepon- 
derance of  testimony,  such  as  to  admit  of  no  reasonable 
doubt  that  the  defendant  was  the  guilty  party.  7  Hum.j 
483;  4  CaMwellj  175;  3  HeiskeU.,  86 ;  5  Ark.,  640;  76.,  407 ; 

2  Id.,  360. 

C.  B.  Moore,  Att'y  Gen'l,  for  the  State.  • 

By  pleading  not  guilty,  and  proceeding  to  trial,  without 
objecting  that  he  had  not  been  furnished  with  a  copy  of  the 
indictment  &c.,  appellant  waived  his  right  thereto.  29  Ark,, 
118;  42  Id.,  94;  1  Bishop  Or.  Law,  Qth  Ed,,  Sec.  997;  1 
Bishop  Or.  Pr.,  3d  Ed.  See's.  126,  959  a  and  cases  died;  8 
'Ohio  SL,  98;  8  OAio„297;   Walker,  Miss.,  396 ;  6  Mo.,  428; 

3  How.  Miss.,  420- 

The  evidence  fully  sustains  the  verdict.  The  instructions 
of  the  court  were  admitted  to  be  correct  and  bO  were  not  set 
out  in  the  bill  of  ^exceptions. 

Smith,  J.  Rush  and  Carrie  Johnson  were  jointly  indicted 
for  the  murder  of  John  Wall.  After  the  conclusion  of  the 
testimony  for  the  State,  a  nolle  prosequi  was  entered  as  to 
Carrie.  Rush  warf  found  guilty  of  the  highest  degree  of  that 
crime  and  after  the  denial  of  motions  for  a  new  trial  and  in 
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arrest  of  judgment,  was  condemned  to  suffer  the  extreme 
penalty  of  the  law. 

The  motion  for  a  new  trial  is  not  incorporated  in  the  bill 
of  exceptions,  nor  referred  to  a^  contained  in  some  other  part 
of  the  transcript.  But  the  record  notes  the  filing  and  over- 
rating of  such  a  motion;  the  motion  itself  is  copied  in  the 
transcript ;  and  the  bill  of  exceptions  shows  that  the  prisoner 
excepted  to  the  ruling  of  the  court  in  that  particular.  Ac- 
cording to  several  decisions  of  this  court  no  question  is  be- 
fore us  as  to  anything  that  occurred  at  the  trial,  unless  a 
certain  matter,  hereafter  to  be  noticed,  preliminary  to  the 
trial,  can  be  raised  by  the  motion  in  arrest. 

The  filine  of  the  motion  for  a  new  trial  waived  all  excep-    i.    m  o- 

^  ^  ^  '        TIOM     FOR 

tions  previously  taken  and  not  expressly  embodied  in  it.  n«wTri- 
And  the  assignment  ol  errors  specified  in  that  motion  not  exSpUoM ' 
being  preserved  in  the  manner  prescribed  by  the  practice  of 
the  court,  the  defendant  would  have  nothing   to  stand  upon 
except  his  motion  in  arrest,  which  ordinarily  brings  up  only 
the  sufficiency  of  the  indictment. 

As  this  is  a  case  of  life  and  death,  we  feel  constrained  to 
review  our  previous  decisions  on  this  subject  and  either  jus- 
tify them,  or  recede  from  them.  We  are  aware  that  those 
decinions  have  not  given  unbounded  satisfaction  to  the  pro- 
fession. 

The  first  case  in  our  reports  that  directly  decided  that  a 
motion  for  a  new  trial  does  not  become  a  part  of  the  record    2.  prac- 

*^  T  IC    B     I  N 

merely  hy  being  filed,  as  do  pleadings,  was    White  v,  -P^'5^-c"o  oVt* 
more,  28  Ark.,  450.     In  that  case  there  was  no  bill  ot  excep-  Slw  t^'Jui: 
tions  whatever;  and  it  was  impossible  for  the  court  to  sayceptiom. 
whether  the  inferior  court  had  committed  any  error  or  not. 
Th»s  was  followed  by  Nisbett  v.  Brown,  30  Id.,  585,  in  which 
there  was  a  bill  of  exceptions,  butjt  made  no  reference  at  all 
to  the  motion  for  a  new  trial.     And  it  was  held  that,  under 
those  circumstances,  the  motion  was  no  part  of  the  record. 
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These  cases  we  adhere  to.  Bat  in  Farquharson  v.  Johnson, 
35  Ark,y  536,  the  court  went  a  step  further.  There  the 
record  entries  showed  the  filing  and  denial  of  a  motion  for  a 
new  trial,  which  was  copied  in  the  transcript.  The  bill  of 
exceptions  also  stated  that  the  losing  party  had  filed  such  a 
motion,  that  it  was  denied  and  that  he  excepted  ;  but  it  did 
not  set  out  the  grounds  of  the  motion,  nor  identify  the  one 
to  which  it  referred  as  the  one  that  appeared  in  the  tran- 
script. This  last  case  was  approved  in  Carroll  v.  Sanders^ 
38  ld,f  216,  though  it  was  not  necessary  to  the  disposition  of 
the  case,  there  being  in  reality  no  bill  of  exceptions.  But  it 
was  followed  in  Gaines  v.  Summers,  39  Id.,  482,  and  has  been 
frequently  acted  on  since. 

The  cases  of  Farquharson  v.  Johnson,  of  Gaines  v.  Summers, 
supra,  and  all  others  decided  upon  the  same  considerations 
are  now  overruled.  We  will  consider  the  merits  whenever 
it  appears  from  the  record  proper,  that  a  motion  for  new  trial 
was  made  and  denied,  and  from  the  bill  of  exceptions  that 
the  appellant  excepted  to  the  action  of  the  court  in  that  re- 
8))ect,  provided  such  a  motion  is  contained  in  the  transcript. 
In  other  words  we  will  presume  that  the  motion  sent  up  by 
the  clerk  in  his  certified  transcript  is  the  same  motion  that 
was  filed,  overruled  and  excepted  to  in  the  court  below. 

inalPkac-  I^  w^  alleged  in  the  motion  for  a  new  trial,  that  no  copy 
8e^Tingof  the  indictment  had  been  served  on  the  prisoner  or  his 
dictment  on  counsel  forty-eicrht  hours  before  his  arraignment,  as  required 

defendant.,  ^        o  &  7  i 

by  Sec.  1825  of  Gantt^s  Digest.  The  case  coming  on  for 
trial  upon  the  plea  of  "  not  guilty  '^  and  a  jury  having  been 
selected  and  sworn,  while  the  counsel  of  the  State  was  iu  the 
act  of  opening  the  case  to  the  jury,  it  occurred  to  the  court 
to  ask  it  this  statute  had  been  complied  with.  3/  inquiries 
addressed  to  the  Clerk,  SheriflT  and  Attorneys  engaged  in 
the  cause,  it  was  ascertained  that  ihe  defendant  had  not  been 
served  with  a  copy.     The   court  then  asked  if  defendaot's 
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counsel  would  waive  this  rights  and  they  declined  to  do  so. 
The  court  ordered  the  trial  to  proceed,  remarking  that  by 
pleading  to  the  indictment  and  announcing  himself  as  ready 
for  trial,  the  defendant  had  already  indirectly  waived  the 
privilege. 

It  was  intimated  in  Dawson  v.  StatCy  29  Ark.^  118,  and  in 
Wright  V.  State  42  Id.,  94,  that  rights  of  this  nature  being 
merely  a  provision  for  the  convenience  of  the  prisoner — may 
be  waived  either  directly  or  indirectly  by  not  applying  for 
the  thing.  Mr.  Bishop  ( 1  O.  Law,  Qth  Ed.  Sec.  997)  says : 
'*  If  a  defendant  suffers  himself  to  go  to  trial  without  having 
received  a  copy  of  the  indictment,  even  where  the  law  ex- 
pressly directs  such  a  copy  to  be  furnished  him,  he  can  not 
afterwards  take  the  objection  that  it  was  not  furnished.^' 
Oompare  also  1  Bishop  Or.  Pro.  M.  Ed.  See's.  126,  959  a, 
where  other  cases  are  collated  in  support  of  the  same  pro- 
position. 

In  FotUs  V.  State^  8  Ohio  St.,  98,  the  Constitutional  and 
statutory  provisions  on  this  subject  being  the  same  in  sub- 
stance as  ours,  the  court  says:  '*  If  a  defendant  in  a  criminal 
prosecution  wishes  to  avail  himself  of  such  omission  of  duty 
on  the  part  of  tlie  State,  he  must  do  it  on  motion  before  trial, 
or  interpose  it  as  an  objection  to  being  put  on  his  trial.     * 

*  *  *  It  being  of  such  a  nature  as  to  be  a  subject  of 
waiver,  if  the  party  accused  proceed  to  trial  without  making 
the  objection,  it  is  a  waiver  of  the  omission  and  he  cannot 
after  trial,  interpose  the  objection  to  affect  the  validity  of  the 
proceedings.'^ 

In  Smith  v.  State,  Sth  Ohio,  297,  the  court  say  :  "  In  any 
respect  except  in  relation  to  jurisdiction,  a  party  may  waive 
provisions  in  the  law  intended  for  his  benefit,  or  make  any 
agreement  for  the  disposition  of  his  case  whether  civil  or 
criminal  as  a  rule." 

"  If  the  accused  insist  upon  such  a  copy,  or  rather  if  he  do 
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not  waive  his  right  in  this  respect,  and  is  forced  to  trial 
without  it  and  against  his  own  consent,  it  would  most  clearly 
lay  the  foundation  for  a  motion  for  a  new  trial;  and  if  the 
facts  appear  on  the  record,  a  motion  in  arrest  of  judgment 
or  a  writ  of  error  might  be  sustained.  Such  is  not  the  case 
here.  For  aught  that  appears  the  plaintiff  in  error  was 
placed  on  his  trial  with  hi«  own  conpent.  There  was  no 
objection  for  the  want  of  a  copy  of  the  indictment.  Such 
copy  must  then  be  considered  as  waived,  and  it  does  not  lie 
in  his  mouth  to  say  that  it  was  not  furnished.  To  suppose 
the  Legislature  intended  a  copy  to  be  delivejred  when  it  was 
not  required,  but  waived,  would  be  to  suppose  that  they 
intended  to  compel  the  performance  of  an  act  without  any 
definite  object,  use  or  benefit,  and  to  deprive  the  accused  of 
the  right  to  agree  when  his  trial  should  take  place. 

In  The  State  v.  Johnson^  Walker^  Miss.,  396,  the  court  say : 
"  Although  this  is  a  privilege  which  the  law,  in  its  benignity, 
extends  to  criminals  in  capital  cases,  yet  it  is  a  privilege 
which  the  prisoner  may  waive,  and  his  pleading  not  guilty 
and  not  having  claimed  the  privilege  amounts  to  a  tacit 
waiver,  and  he  can  not  afterwards  take  advantage  of  it,  for  his 
pleading  has  caused  the  objection.^' 

In  Lisle  V.  The  State,  6  J/o.,  426,  arising  under  a  statu*® 
precisely  similar  to  ours,  the  court  say :  "The  duty  is  im- 
posed upon  the  clerk  by  our  statute,  and  is  obviously  for 
the  purpose  of  enabling  the  defendant  to  prepare  his  defense. 
If  the  clerk  neglects  his  duty  in  this  particular  the  defend- 
ant has  undoubtedly  a  right  to  delay  his  trial  until  the 
statute  is  complied  with ;  but  if  he  pleads  without  such 
copy  of  the  indictment  and  makes  no  objection  for  want  ot 
such  copy,  can  he,  after  verdict,  claim  a  new  trial  for  snob 
cau'ie?  I  think  not/'  See  also  Loper  v.  The  State,  3  Hoto- 
ard,  Miss.,  429. 

It  was  also  alleged  that  the  verdict  was  contrary  to  the 
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evidence.  The  deceased  was  an  overseer  or  manager  of  a 
plaDtation.  The  defendant  was  living  in  adultery  with 
Carrie  Johnson.  The  deceased  had  had  a  quarrel  or  diflSculty 
with  Carrie  about  2  or  3  P.  M.,  of  the  same  day  he  was 
killed,  and  it  is  probable  that  he  had  struck  her.  Carrie  was 
greatly  enraged  thereat,  swore  at  him  and  followed  him 
about  from  place  to  place  on  the  premises,  abusing  him. 
The  deceased  paid  no  attention  to  her,  but  went  on  with  his 
work.  Rush  also  was  highly  incensed  at  the  treat- 
ment Carrie  had  received  and  made  threats  freely  against 
Wall — said  he  would  kill  him  if  he  struck  her  again.  Rush 
saddled  a  mule,  stated  that  he  was  going  to  the  house  of  one 
Ross  after  a  pistol,  and  rode  ofi  in  that  direction.  Alter 
night,  it  being  Saturday,  the  deceased  went  to  the  store- 
room for  the  purpose  of  issuing  rations  to  the  laborers  on 
the  plantation.  Carrie  had  no  business  in  the  store-room  at 
the  time.  She  was  the  cook  for  the  white  persons  on  the 
place  and  was  fed  from  the  same  table.  But  she  intruded 
aud  was  attempting  to  raise  a  disturbance  with  Wall.  She 
was  ordered  out  and  the  door  looked.  There  were  several 
laborers  locked  in  with  Wall  and  at  the  time  he  was  shot,  he 
was  in  the  act  of  stooping  down  to  draw  molasses  from  a 
barrel,  which  stood  about  three  feet  from  a  window.  This 
window  had  a  missing  pane  of  glass.  The  shot  was  fired 
from  the  outside  by  a  person  standing  at  the  window.  Rob- 
ert Davis,  who  had  drawn  his  supplies,  was  leaving  the 
store-room.  He  was  within  six  feet  of  the  assassin,  and  it 
being  a  star-lie;ht  night,  recognized  Rush  with  a  bright  pis- 
tol. This  witness  saw  Rush  when  he  fired  and  saw  him  run 
away  in  the  direction  of  the  cow-pen.  Presently  he  returned 
in  company  with  others,  who  were  attracted  by  the  firing, 
and  inquired  what  had  happened.  Davis  remarked,  "Lis- 
ten to  the  fellow,  asking  what  is  the  matter,  when  he  shot 
Mr.  Wall  himself." 
Jane  Wilkes  was  in  the  cow-pen  milking  when  the  pis- 
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tol  fired.  She  started  to  the  house  and  met  Rush,  who  ha<l 
apparently  just  leaped  over  the  fence  and  over  a  wood-pile 
near  at  hand.  One  of  the  defendant's  witnesses,  who  was 
also  at  the  cow-pen  when  the  shot  was  fired,  did  not  know 
where  Rush  was  at  that  time,but  saw  him  directly  after- 
wards near  the  gate  of  the  cow-pen.  Rush  stated  to  a  dep- 
uty-sheriff next  day  that  he  was  milking  the  cows  when  the 
report  of  the  pistol  was  heard.  This  statement  was  unques- 
tionably false  in  the  light  of  all  the  testimony.  The  women 
were  milking  and  Rush  was  not  present. 

Wall  died  in  a  day  or  two  from  the  effects  of  the    wound. 

These  are  the  salient  features  of  the  evidence,  and  they 
point  unmistakably  to  the  guilt  of  the  defendant. 

The  motion  for  new  trial  further  alleged  that  the  verdict 
was  contrary  to  law.  This  assignment  requires  uo  notice. 
It  must  mean  either  that  the  Court  mibdirected  the  jury,  or 
that  they  disregarded  instructions.  But  the  bill  of  excep- 
tions shows  that  the  charge  of  the  court  was  admitted  to  be 
correct  and  for  that  reason  it  is  not  set  forth  at  all, 

Judgment  affirmed. 


Douglass  v.  Flynn. 


1.  PrACTiCE:     Jury  trial. 

When  all  the  factsof  a  case  are  agreed  on  there  is  no  necessity  for 
a  trial  by  jury. 

2.  Motion  for  new  trial:     When  necessary. 

Error  of  law  In  giving  or  refusing  instructions  to  a  Jury,  or  an- 
nounced by  a  Judge  in  trying  law  and  fiict  which  bears  upon  the 
finding  of  the  facts ^  is  good  ground  for  a  motion  for  new  trial; 
but  error  of  law  announced  as  the  basis  of  a  Judgment  or  decree, 
upon  given  facts,  found  or  admitted,  cannot  be  remedied  by  a 
new  trial,  but  may  be  directly  appealed  to  the  Supreme  Court 
without  motion  for  a  new  trial,  orfor  re-consideration. 
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3.  Tax  Sales:  DonaUr^s  claims  Act  of  Jan,  loth^  18^7, 
No  one  claiming  as  assignee  or  vendee  of  a  donation  claim,  on 
which  the  donee  has  made  no  improvements  at  the  time  of  his 
sale,  can  be  sued  to  be  holding  under  it  in-as-much  as  the  stat- 
ute re- vests  the  land  in  the  state  upon  such  attempt  to  sell ;  and 
therefore  the  act  of  Jan'y  10,  1867,  "to  quiet  land  titles,**  has  no 
application,  either  as  to  the  tender  of  txaes,  or  limitation  of  the 
action,  expressed  in  the  act. 

ADDITIONAL  OPINION   BY  JUSTICE  BAKIN. 

Tax  Titles:  Aciofjan^y  io^  18^7. 
TheactofJan»ylO,  1857,  "to  quiet  land  titles,*'  (Seca  2649—2651 
Mansfield's  Digest)  is  penal  in  its  nature  and  to  be  strictly  con- 
strued. It  does  not  prevent  persons  from  asserting  their  just 
rights,  who  were  under  no  obligations  to  pay  the  taxes  for 
which  the  lands  were  sold,  and  have  committed  no  default  in 
foiling  to  do  so.  It  has  no  applicaton  where  the  state  has 
no  power  in'itself,  nor  its  officers  by  any  warrant  of  law,  to  col- 
lect any  taxes  on  the  land,  and  when  the  sale  waa  ab- 
solutely void  on  that  account,  and  not  for  irregularities 
merely:  Nor  in  any  case  when  the  suit  is  not  directly  for 
the  recovery  of  possession  of  land,  nor  when  the  tax  title 
is  repelled  by  defense  or  cross-claim.  And  so  much  of  the 
decision  in  Haney  v.  Cole^  28  Ark.,  299,  as  holds  that  the 
statute  gives  any  holder  of  a  void  tax  or  donation  deed  a  lien, 
in  any  case,  not  only  for  the  taxes  discharged  and  cost 
(which  is  right),  but  also  for  the  highly  penal  percentage  ex- 
pressed in  the  act,  is  erroneou 


APPEAL  from  Franklin  Circuit  Court. 
Hon.  G.  S.  Cunningham,  Circuit  Judge. 

The  appellant,  pro  se. 

The  deed  being  in  proper  form  is  Tprima  face  evidence 
of  the  legality  of  the  sale,  20  Arh,  114,  and  its  recitals 
sufficient  to  make  it  evidence,  12  Id.^  882;  21  id.,  582. 
Burden  of  proof  upon  party  assailing  title.  18  7d.,  423; 
15  Id.,  301 ;  20  id,  277, 114 ;  7  Id.  ,424. 
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The  statute  requires  suit  to  be  brought  within  two 
years,  30  Ark.^  44,  and  the  statute  begins  to  run  from 
time  of  sale.     22  Id.,  178 ;  GanU'a  Dig.,  Sec,  3899,  4117. 

No  tender  of  taxes,  penalty,  &c.,  and  100  per  cent, 
made,  or  affidavit  filed,  as  required  by  law.  GanWs  Dig., 
Sees.  2267, 2269,  and  foot  note,  21  Ark.,  319. 

Tenant  cannot  dispute  landlord's  title.  7  Ark.,  310;  8 
Id.,  353 ;  9  Id.,  328 ;  13  Id.,  385 ;  20  Id.,  547 ;  27  Id.,  50 ;  28 
Id.,  153;  30  Id.,  156;  31  Id.,  470. 

A  court  of  law  could  not  set  aside  the  deed. 

U.  M.&  G.B.  Rose,  for  appellee. 

1.  No  tender  or  affidavit  was  necessary.  There  was  no 
assessment  of  the  land  and  the  sale  was  a  nullity.  The 
donation  was  a  traud  upon  the  State.  No  improvements 
were  made,  nor  were  the  improvements  on  the  land 
when  donated  paid  for.  The  donation  was  a  nullity  and 
no  title  passed.  Oaither  v.  Lawson,  31  Ark.,  279,  289. 
No  taxes  were  due  as  there  was  no  assessment.  The 
statute  was  adopted  for  protection  of  those  who  pur- 
chased at  tax  sale  in  good  faith,  but  whose  title  was  in: 
valid  for  some  irregularity,  though  the  taxes  were  justly 
due.     38  Ark.,  440. 

2.  Fraudulent  conveyances  can  be  set  aside  at  law  as 
well  as  in  equity.     26  Ark.,  41. 

3.  Appellee  not  barred  by  two  years  adverse  posses- 
sion. Appellant  did  not  hold  under  the  donation  deed  of 
his  grantor.  His  grantor^sold  before  making  the  required 
improvements,  and  his  title  was  immediately  forfeited. 
GatMa  Dig.,  Sec.  3896.  Appellant  had  only  naked  pos- 
session, and  the  limitation  was  seven  years. 

The  plead.     Eakin,  J.    This  is  an  action   in'  ejectment    against 
*°**  Douglas  by  Flynn,  who    alleges  that  he    claims  title 
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by  virtue  of  a  deed  from  a  former  owner,  executed 
on  the  2nd  of  May,  1878,  and  recorded  on  the  8th  of 
April,  1879.  It  is  not  exhibited,  nor  made  part  of  the 
complaint.  It  is  alleged  that  defendant  is  wrongfully  in 
possession. 

The  answer  denies  the  ownership  of  plaintift'by  virtue 
of  the  deed  of  1878,  saying  that  said  deed  is  void;  that 
the  title  was  then  in  the  State,  having  been  forfeited  for 
the  taxes  of  1870  and  1871,  and  standing  unredeemed ; 
that  Nathan  J.  Tompkins  on  the  7th  of  July,  1879, 
"donated'^  the  tract  *'  from  the  State ;"  and  having  filed 
in  the  Land  Comniissioner's  office  thp  proper  proof  of 
improvements,  received  a  deed  from  the  Commissioner 
on  the  2l8t  day  of  August,  1879,  and  afterwards  con-  . 
veyed  the  tract  to  defendant  an  the  2nd  day  of  January, 
1881,since  which  time  he  hasbeen  in  quiet  possession.  He 
offers  to  exhibit  said  deeds,  but  neither  of  them  appears  in 
the  transcript  as  actually  filed.  Defendant  further  says 
that  the  plaintift  failed  to  file  with  the  clerk  of  the  court 
an  affidavit  showing  that  he  had  tendered  defendant  the 
amount  of  taxes,  costs,  penalty  and  improvements,  as 
required  by  law.  Further,  he  pleaded  the  statute  of  lim- 
itations of  two  years. 

Afterwards  defendant  moved  to  dismiss  the  complaint, 
which  motion  was  overruled. 

There  was  then  filed  an  agreed  statement  of  facts,  in  Agreed 
substance  as  follows :  That  the  plaintiff  had  bought  the  ^^' 
tract,  and  was  in  possession  of  it  at  the  time  of  the  al- 
leged forfeiture ;  that  in  Franklin  county,  for  the  year 
1870,  there  was  neither  an  ^^asaessment  of  taxes^*  on  real 
estate,  nor  levy  by  the  County  Court,  nor  warrant  to 
the  collector,  on  the  tax  books,  authorizing  him  to  collect; 
nor  was  there,  on  the  tax  books  of  1871,  any  extension 

of  the  taxes  for  1870,  showing  their  non-payment  for  that 
26 43 
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year;  that  Tompkins,  the  State's  donee,  had  made  no 
improvements  on  the  tract,  nor  paid  the  owner  the 
double  value  of  bis  improvements,  nor  had  he  obtained 
the  donation  for  actual  settlement ;  but  that  he  was  a 
non-resident,  taking  the  land  up  on  speculation ;' that 
defendant  had  paid  the  taxes  on  the  tract  since  the  date 
of  the  commissioner's  deed,  after  which  time  the  plain- 
tift'  had  rented  the  land  from  defendant  and  paid  the 
rent,  but  never  paid  or  offered  to  pay  taxes;  that  the 
plaintiff  had  filed  no  aflSdavit  as  required  by  law;  that 
the  donation  deed  was  regular  on  its  face,  and  that 
defendant  had  been  in  possession  under  it  since  iis 
date  in  1881. 

The  whole  matter  was  submitted  to  the  court,  which 
recited  the  agreed  facts,  and  also  found  that  Thompkins 
had  paid  a  donation  fee  of  five  dollars,  and  the  defendant 
had  paid  taxes  amounting,  with  interest,  to  twenty  dol- 
lars. 

The  court,  holding  that  the  plaintiff  was  not  obliged 
to  tender,  before  suit,  the  taxes,  penalty  and  costs;  and 
that  he  was  not  bound  by  the  statute  of  two  years'  limita- 
tion, rendered  judgment  in  his  favor  for  the  land,  sub- 
ject, however,  to  a  lien  of  twenty-five  dollars,  in  favor  of 
defendant,  which  was  declared  on  the  ground  that  he 
was  entitled  to  it  for  the  amount  of  donation  fee  and 
taxes.     From  this,  defendant  appeals. 

A  bill  of  exceptions  shows:  That  a  jury  had  been,  at 
first,  empaneled  to  try  the  cause,  when  the  defendant's 
counsel  moved  to  dismiss  the  action,  on  the  ground  that 
it  appeared  from  the  pleadings  that  the  defendant  was 
in  possession  under  a  donation  deed,  regular  on  its  face; 
and  that  the  complaint  did  not  state  that,  before  suing, 
plaintiff  had  filed  in  the  clerk's  office  the  affidavit  re- 
quired by  section  2267  of  Gantt's  Digest,    After  argu- 
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ment  of  this  matter,  the  court  suggested  to  counsel,  the 
propriety  of  taking  the  case  from  the  jury  and  submit- 
ting it  to  the  court  on  the  law  and  agreed  facts  ;  this  was 
done,  by  consent. 

The  points  of  law  insisted  on  by  defendant,  which  he 
asked  the  court  to  declare,  and  which  the  court  refused 
to  adopt,  were  two :  1st.  That  in  order  to  maintain  the 
action  it  must  appear  that  plaintift*  had  filed  in 
the  clerk's  office  an  affidavit  that  he  had  tendered  the 
**  taxes,  penalty,  and  costs,  and  for  the  value  of  all  ira- 
"provements  with  the  per  centum  thereon  "  ;  2d.  "That 
the  validity  of  the  Auditor's  donation  deed  could  not  be 
attacked  in  a  court  of  law,  only  by  direct  proceedings  in 
equity." 

The  first  two   grounds  of  the  motion  for  a  new  trial    '•  Pf^c- 

o  tick:    Jurj 

embraced  these  points.    It  was,  as  to  these,  unnecessary.  ^'**^- 
There  never  was,  indeed,  any  need  of  a  trial  of  facts,  and 
the  suggestion  of  the  court  was  a  timely  one.    No  facts 
were  disputed.     Error     of  law   in   giving  or  refusing  2.  motion 
instructions   to  a  jury    is  good   ground    for  a   motion  ^J^J^A 
for   a    new    trial.    So,    also,    any    ej'ror   of   law    an-*'*''*^ 
nounced    by    a   judge    in   trying  law   and   fact,  which 
bears  upon   the    finding    of  the    facts,     would     be.     But 
error   of   law    announced    as    the    basis    of    a    judg- 
ment, or   decree,  upon  given  facts,  found  or  admitted, 
would  not  be  remedied  by  a  new  trial.     Parties  are  not 
required  in  such  cases  to  importune  judges  for  a  re-con- 
sideration.   If  the  error  appears  in  the  record  it  is  suffi- 
ciently questioned  by  appeal. 

The  first  ground  of  the  motion  is  that  defendant  was 
taken  by  surprise  in  the  matter  of  taking  the  case  from 
the  jury,  saying  that  defendant's  counsel  understood 
the  court,  in  making  the  suggestion,  to  intimate  that  the 
matters  of  law  above  set  forth  as  the  first  and  second 
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grounds  in  the  motion,  were  fatal  to  the  action ;  and 
therefore  his  counsel  admitted  agreed  statements  which 
were  not  true,  and  omitted  to  make  proof  of  valuahie 
improvements.  If  this  means  anything  it  means  that 
the  counsel  of  defendant  put  the  matter  in  the  bands  of 
of  the  court,  with  the  assurance,  based  on  the  intimation 
of  the  judge,  that  the  judgment  would  be  in  defendant's 
favor;  and,  in  that  view  they  made  no  eflPbrt  to  make 
proper  proof,  and  were  careless  in  making  admissions. 
The  hill  of  exceptions  does  not  disclose  any  such  intima- 
tion as  made  by  the  judge,  and  the  motion  cannot  of 
itself  speak  to  a  fact. 

The  fourth  ground  is  a  reiteration  of  the  plea  of  two 
years'  limitation. 

The  first  question  presented  by  the  record  is:  Was  it 
it  necessary,  under  the  circumstances,  to  tender  befi»re 
suit,  any  amount  to  defendant  for  taxes,  penalties,  costs 
and  per  contage? 

An  Act  of  January  10,  1857,  (see  PampKt  Acts,  p,  80; 
Oould's  Digest,  p.  750,  Sec.  7 ;  GantVs  Digest.  Sec.  2267) 
prohibited  any  a'ction  to  be  brought  for  the  recovery  or 
possession  of  lands  against  any  one  holding  the  same  by 
viriue  of  certain  tax  sales,  redemptions,  &c.,  including 
donation  deeds,  unless,  before  the  issuance  of  the  writ, 
the  plaintiff  should  file  in  the  clerk's  office  an  affidavit, 
showing  that  he  had  tendt^red  the  defendant  the  full 
amount  of  all  taxes  and  costs  paid  on  account  of  the 
land,  with  100  per  cent,  interest  on  the  amount  first 
paid,  and  25  per  cent,  per  annum  upon  those  paid  sub- 
sequently, together  with  the  full  value  of  all  improve- 
ments of  whatever  nature.  In  case  such  action  should  be 
brought,  it  was  made  the  duty  of  the  court,  upon  beinp 
satisfied  that  no  such  affidavit  had  been  filed  in  advance 
of  the  suit,  to  dismiss  it  at  the  cost  of  the  plaintiff*. 
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In  Craig  v.  Flanagin  et  ah.,  21  Arh^  319,  which  was^^  S^SV**"} 
a  bill  by  a  former  owner  of  land,  to  review  and  set  aside  *>»«*c^ 
a  decree  confirming  a  tax  title,  without  any  aflBldavit 
having  been  made  by  Craig  of  a  previous  tender,  it  was 
strongly  urged  by  counsel  that  the  law  was  unconstitu- 
tional. In  an  opinion  by  Mr.  Justice  Fairchild,  the  law 
was  sustained^  in  its  application  to  that  particular  case, 
upon  the  ground  that  the  land  had  been  taxed,  and  the 
payment  of  the  taxes  rightfully  enforced  after  Craig's 
neglect  to  pay  them.  The  theory  of  the  opinion  is,  that 
the  legal  title  to  the  lands  had  passed  from^Craig  to  the 
purchasers  by  virtue  ol  the  tax  sales;  that  the  right  to  sue 
for  them  was  given  as  a  matter  of  grace,  and  the  Legis- 
lature might  impose  such  conditions  as  it  saw  fit,  upon 
its  exercise.  It  is  fairly  deducible  from  the  reasoning, 
that  the  law  would  not  have  been  held  constitutional,  in 
its  application  to  a  case  where  the  tax  sale  had  been 
utterly  void  so  as  to  have  passed ;  no  title.  Such  was 
plainly  Mr.  Justice  Fairchild's  view  as  expressed  in  an 
MUt.  He  says:  *'If  the  act  in  question  *  *  was 
"*  *  *  introductory  of  a  new  rule,  which  entirely 
"destroyed  an  owner's  right  to  sue  for  his  own  lands 
"except  upon  paying  for  improvements  made  without 
**  his  consent  and  without  default  upon  his  part,  *  * 
"*  *  *  *  or  if  it  transferred  Craig's  property  to 
"Flanagin  and  Duncan  without  the  judgment  of  Craig's 
*' feerSy  or  without  warrant  of  the  law  of  the  landf  *  *  *  " 
"  *  this  court  might  not  differ  from  counsel  in  his  esti- 
"mation  of  the  law.  *  *  *  *  ]B^t  the  compulsory 
"  transfer  of  the  appellant's  land  to  the  appellees  has  not 
"been  made,  without,  or  against,  the  law  of  the  land.'' 

The  effect  of  this  decision  is,  that  there  must  be  a  pre- 
vious tender,  and  affidavit  showing  it,  before  any  suit 
could  be  brought  by  a  former  owner  to  cancel  or  set 
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aside  a  title  derived  from  the  State,  in  one  of  the  named 
methods,  where  the  title  had  actually  passed  by  force  of 
law,  and  it  might  be  attacked  on  some  ground  of  irregu- 
larity, or  upon  some  legal  or  equitable  grounds,  sufficient 
for  relief.  The  correlative  proposition,  intimated  in  the 
opinion,  is,  that  there  need  be  no  tender  nor  affidavit  id 
cases  where  the  sale  from  the  State  had  been  wholly 
void  and  without  any  warrant  of  law.  The  whole  opiu- 
ion  in  this  case  was  adopted,  and  the  principles  re- 
affirmed by  express  reference,  in  the  case  of  Pope  d  als.j 
V,  Macon  et  ala.,  23  ArA.,  644.  The  next  step  in  the  con- 
struction of  the  statute  was  taken  in  the  case  of  Chaplin 
v.  Holmes  27  Ark.y  p.  414,  which  was  a  bill  to  remove  a 
cloud,  created  by  tax  titles,  and  set  aside  the  convey- 
ances, the  tender  and  affidavit  were  held  unnecessary, 
upon  the  ground  that  the  act  applied  strictly  to  actions 
the  direct  object  of  which  was  to  gain  possession  of  the 
land. 

At  the  December  term,  1873,  in  the  case  of  Hainey  v. 
Cole  et  als^  28  Ark.^  299,  the  court  gave  to  the  law  in 
question  a  construction  which  seems  to  go  far  beyond  its 
intention.  Haney  had  made  application  to  the  Chancery 
Court  for*  confirmation  of  a  tax  title  which  was  resisted  by 
the  former  owners.  The  court  fouad  the  sale  void,  and 
dismissed  the  bill  for  want  of  equity.  The  complainant 
appealed.  This  court  affirmed  so  much  of  the  decree  as 
declared  the  purchase  at  the  tax  sale  void,  but  held  that, 
under  the  act  in  question,  the  complainant  had  a  vested 
right,  by  his  void  purchase,  to  the  payment  of  all  whiih 
the  defendants  would  have  been  obliged  to  tender  if  they 
had  fiist moved  the  court;  that  is,  the  amounts  paid  with 
the  100  per  ct.  on  original  amount,  and  25  per  ct.  per 
annum  on  subsequent  payments,  with  full  value  of  im- 
provements.   There  was  a  decree  accordingly,  declaring 
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a  lien.  The  decision  in  that  case  does  not  touch 
the  point  of  tender.  The  defendants  did  not  make  any 
tender  or  affidavit  prescribed  by  statute.  The  court  in 
giving  complainant  hie  lien  for  taxes,  &c.,  adopted  as  the 
measure  of  it,  the  severe  interest  of  100  per  ct.,  and  25 
per  ct.  per  annum,  prescribed  to  be  tendered,  or  shown 
by  affidavit,  in  a  proper  case  for  the  application  of  the 
statute,  where  those  who  attack  the  tak  deed  might  be 
plaintifts.  In  this  regard,  I  think  the  doctrine  of  that 
case  erroneous.  The  statute  is  special,  and  does  not 
give  this  lien  in  cases  where  the  affidavit  is  unnecessary. 
In  PeUus  &  Glenn  v.  Wallace  et  als.,  29  Ark.,  476,  this 
court  silently  ignored  the  case  of  Haneyv.  Cohf  supra, 
re-affirming  the  doctrine  In  Chaplin  v.  Holmes,  and  refus- 
ing to  apply  the  provisions  of  the  statute  to  certain  de- 
fendants who  set  up  a  cross-claim  for  a  lien,  in  antagon- 
ism to  a  tax  purchaser,  under  which  the  original  com- 
plainant made  claim.  The  tax  sale  in  that  case  was  held 
void  for  what  was  only  an  irregularity,  several  tracts 
having  been  sold  en  masse.  The  court,  then  composed  of 
Mr.  Chief  Justice  English,  and  Justices  Walker  and 
Harrison,  all  of  whom  were  thoroughly  versed  in  the 
policy  of  our  revenue  legislation,  assigned,  as  one  of  the 
reasons  why  the  statute  of  1857,  regarding  the  affidavit 
of  tender,  did  not  apply,  that  the  persons  attacking  the 
tax  sale  had  never  been  in  default  with  regard  to  pay- 
ment of  taxes,  as  it  had  not  been  their  duty  to  pay,  them; 
this  is  in  line  with  the  views  of  Mr.  Justice  Fairchild 
expressed  in  Craig  v.  Flanagin  (supra). 

In  Gaither  et  als  v.  Lawson,  31  Ark.,  279,  the  appellee 
brought  ejectment  upon  an  entry  of  the  land,  made 
in  the  United  States  land  office  in  1873.  The 
defendant  pleaded  amongst  other  things,  that  he  had 
bought  the   lands  at  tax  sale  in  1869,  and  made  val- 
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uable  improvements  to  the  extent  of  $3,000,  and  that 
plaintiff  J^efore  suit  had  not  filed  the  affidavit  of  tender 
required  by  statute.  This  court  was  then  indisposed  to 
give  any  other  construction  to  the  statute  than  the  case 
extorted,  and  contented  itself  with  saying  that "  whatever 
else  the  statute  may  mean,  it  certainly  does  not  mean, 
that  where  public  lands  are  assessed  and  sold  for  taxes, 
which  are  not  subject  to  taxation  at  all,  and  afterwards 
entered,the  person  entering  them  must  tender  to  the  tax 
sale  purchaser,  the  money  paid  by  him''  &c.,  and  "the  value 
of  improvements  &c.,  before  he  can  maintain  an  action  for 
the  lands/'  The  citation  in  that  opinion  of  the  case  of 
Haney  v.  Cole  seems  a  clerical  lapsus^  as  the  case  has  no 
bearing  on  the  point.  The  opinion  in  Gaither  v.  Lawson 
is,  in  effect,  that  where  there  was  no  right  nor  authority 
to  sell,  whatever,  the  whole  thing  being  a  complete  nul- 
lity, then  any  one  entitled  may  sue  without  tender,  or 
affidavit. 

In  Hickman  et  ah  v.  KempneTy  35  Ark.^  305.,  defendants, 
who  were  sued  in  ejectment,  upon  a  tax  title,  were  allowed 
by  cross  bill  to  attack  the  tax  title,  and  have  it  set  aside, 
upon  doing  equity — that  is,  by  reimbursing  the  tax  pur- 
chaser his  actual  outlay  in  discharging  taxes,  with  interest, 
but  without  penalty  or  costs.  Th^ere  is  no  shadow  of  reason 
in  making  any  distinction  in  equity,  on  this  point,  be- 
tween a  bill  and  cross  bill — or  at  least  the  distinction 
must  be  very  technical.  In  the  case  last  cilfed  the  tax 
deed  was  void  not  because  the  lands  were  not  liable  to 
taxation,  or  becau-^e  the  taxes  were  improper,  but  be- 
cause the  delinquent  list  had  not  been  filed  in  time.  In 
that  case,  however,  there  hnd  been  no  motion  to  dismiss 
the  cross  complaint  for  want  of  an  affidavit.  But  this 
court  announced  its  opinion  of  what  sort  of  tender  the 
cross  complainant  was  required  to  make  to  be  entitled  te 
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relief  in  equity  ;  taking  no  notice  of  the  statute,  as  appli- 
cable. 

In  Hare  et  als  v.  CameU  et  ah,  39  Ark.,  196,  this  court, 
following  Chaplin  v.  Holmes^  refused  to  apply  the  statute 
to  a  suit  in  equity  to  cancel  and  set  aside  a  purchase  at  a 
tax  sale,  as  it  was  not  an  action  for  the  recovery  or  pos- 
session of  land. 

Effect  was  given  to  the  statute,  however,  in  Coates  v. 
Hill,  41  ArL,  149,  in  which  it  was  held  that  it  had  heen 
modified  as  to  time  of  tender  and  amount  of  sum  to  be 
tendered,  by  the  Revenue  Acts  of  1868  and  1869,  but  was 
still  otherwise  in  force ;  and  consisted  with  the  consti- 
tution. The  action  of  the  court  below,  in  dismissing  an 
action  in  ejectment,  against  a  purchaser  at  tax  sale,  for 
want  of  such  tender,  was  affirmed.  It  does  not  appear 
from  the  opinion  whether  the  tax  sale  appeared  to  be 
void  or  good. 

Upon  this  review  of  our  decisions  upon  this  statute,  it 
must  be  confessed  that  they  leave  its  true  meaning  and 
bearing  somewhat  vague  and  undefined. 

Since  Mr.  Justice  Fairchild's  attempt  to  shadow  forth 
its  policy,  and  mark  its  limitations  by  great  constitution  il 
rights,  it  has  been  rather  clipped  and  hemmed  in  by 
special  regulations,  than  expounded  with  reference  to  its 
whole  policy,  and  the  legislative  intent.  In  each  varying 
phase  of  circumstances,  the  bar  and  bench  encounter  in  it 
a  new  problem.  The  ghost  rises,  ever  and  anon,  to 
haunt  us;  and  doubtless  will  continue  to  do  so,  until  it 
may  be  effectually  exorcised  by  legislative  action. 

Enough  has  already  been  decided  upon  it,  however,  to    By  EakiD 
enable  me  to  say  with  some  decree  of  assurance  that  the  ««•:  a  ct 

•'  ^  of  Jurnarj 

peculiar  Statute  of  January  10, 1857,  is  penal  in  its  nature  ^®»  **^'* 
and  to  be  strictly  construed;  that  it  was  not  intended  to  re- 
pel from  the  assertion  of  their  just  rights  persons  who  had 
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never  been  under  any  obligation  to  pay  the  taxes  for 
for  which  the  lands  were  sold,  and  had  committed  node- 
fault  in  failing  to  do  so;  that  it  has  no  application  where 
the  State  had  no  power  in  itself,  nor  its  officers  by  any 
warrant  of  law,  to  collect  any  taxes  on  the  land,  and 
where  the  sale  is  absolutely  void  on  that  account,  and  not 
for  irregularities  merely ;  and  that,  in  no  case,  can  it 
apply  where  the  suit  is  not  directly  tor  the  lecovery  or 
possession  of  land,  nor  where  the  tax  title  is  repelled  by 
a  defence  or  cross  claim.  So  much  of  the  decision  in 
Haney  v.  Coky  supra,  as  holds  that  the  statute  gives  any 
holder  of  a  void  tax,  or  donation  deed  an  absolute  lien 
in  any  case,  not  only  for  taxes  discharged  and  costs, 
(which  is  right)  but  also  for  the  highly  penal  percentage, 
is,  I  think,  ill-advised  and  erroneous. 

The  statute  is  a  short  one  in  four  connected  sections, 
referring  to  each  other  and  all  applying  to  the  same  class 
of  cases.  This  connection  may  have  been  lost  sight  of, 
in  the  distribution  of  the  sections  in  the  general  digests. 
The  two  years'  limitation,  the  requirement  of  the  affidavit 
before'Buit,  the  directions  to  the  court  to  dismiss  the 
action  if  no  affidavit  be  filed ;  and  where  one  has  been, 
and  judgment  be  for  plaintiff,  to  declare  a  lien  upon  the 
land  for  the  amounts  sworn  to  have  been  tendered,  com- 
prise the  whole  subject  matter  of  the  act.  The  sections 
are  interlocked  not  only  by  express  cross  references,  but 
by  the  constant  use  of  the  word  "such."  In  no  case 
where  no  affidavit  need  be  made,  does  the  limitation 
apply,  nor  has  the  court  power,  under  the  act,  to  dismiss 
the  suit,  nor  declare  a  lien  upon  the  land,  in  case  of  judg- 
ment for  plaintiff.  The  general  power  of  courts  of  equity 
to  fix  and  declare  all  proper  liens,  is  irrespective  of  the 
statute. 

It  is  apparent,  from  the  agreed  facts,  that  there  never 
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was  any  forfeiture  to  the  State,  no  title  in  it  at  any  time, 
no  authority  in  any  of  its  officers  to  make  a  donation 
deed,  and  if  there  had  been  any  inchoate  title  in  the 
donee,  it  had  reverted  to  the  State  from  his  failure  to 
make  the  improvements  required  by  the  statute.  GanWs 
Big.  Sec.  3894.  Much  less  was  there  any  show  of  title  in 
defendant,  to  whom  the  lands  had  been  sold  by  the  donee, 
without  any  improvements  first  made.  In  that  event  all 
title  he  might  have  had  reverted  to  the  State,  (i6.  3896). 

The  original  title  of  plaintiff  is  admitted,  and  the  de- 
fendant, divested  by  his  own  admissions,  of  all  show  or 
color  of  title,  cannot  be  said  to  have  been  holding  the 
land  under  or  by  virtue  of  a  donation  deed.  He  was  the 
vendee  of  the  State's  donee,  under  circumstances  wliich 
did  not  entitle  him  to  any  recognition  as  a  holder  of  the 
title,  which  was  claimed  to  have  been  denied  from  the 
State.  By  express  provisions  of  the  statute  the  land 
would,  by  the  attempted  sale,  have  passed  back  to  the 
State,  if  it  or  its  original  donee  had  ever  had  any  title  at 
all.  The  defendant  stood  towards  the  real  owner,  in  the 
attitude  of  a  trespasser,  and  could  only  plead  the  general 
statute  of  limitations  of  seven  years. 

We  can  see  no  reason  why  the  want  of  title  in  the  de- 
fendant, cannot  be  shown  in  au  action  at  law,  where  the 
claim  to  title  is  set  up  as  a  defence.  The  complaint  does 
not  attack  it.  It  is  interposed  as  a  shield,  and  the  de- 
fendant himself  tenders  the  issue  of  its  validity.  It 
would  be  strange  if  the  plaintiff  could  not  show  that  it 
id  utterly  worthless  and  invalid.  It  is  so  in  lawy  by  force 
of  the  donation  statutes.  No  title  could  pass  from  a 
State's  donee  who  had  not  made  improvements,  and  vest 
in  an  individual.  The  law  gave  effect  to  the  attempt,  so 
far  as  to  carry  the  title  out  of  the  grantor,  but  diverted 
its  course  from  the  vendee  back  to  the  State.    Also  it  is 
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void  from  defect  of  power  under  the  revenue  laws. 
There  never  was  any  forfeiture  to  the  State,  nor  anything 
which  the  commissioner  of  the  State  was  authorized  to 
donate.  This  leaves  out  of  view  the  confessed  fraud  upon 
the  State  by  the  donee  who  entered  the  land  on  specula- 
tion, made  do  improvements,  and  attempted  to  sell.  This 
made  it  void  in  equity  also,  if  the  suit  had  been  there. 

That  this  opinion  may  not,  in  one  point,  be  misleading, 
from  silence,  I  desire  to  remark  that  the  judgment  is  too 
favorable  for  appellant.  Proceedings  at  law  and  in  equity 
are  kept  distinct  by  our  code  of  civil  practice  and,  gen- 
erally, the  courts  of  law  have  no  power  to  mould  their 
judgments  after  the  fashion  of  decrees  in  equity,  so  as  to 
protect  all  parties.  So,  generally,  in  actions  of  ejectment, 
they  have  no  power,  in  a  proper  course  of  practice,  to 
render  judgment  for  the  plaintiff;  and  at  the  same  time 
fix  and  declare  liens  upon  the  land  in  favor  of  defendants. 
To  do  this  in  ordinary  eases  requires  equitable  proceed- 
ings upon  the  equity  side  of  the  court.  The  exceptions 
are  statutory.  The  Act  of  January  10,  1857,  as  I  have 
shown,  gives  this  power  in  all  that  class  of  cases  in  which 
it  is  necessary  to  file  an  affidavit  of  tender  before  suit, 
but  it  is  expressly  confined  to  them. 

The  court  below  held  properly,  that  this  case  as  to  the 
affidavit,  and  the  section  as  to  limitations,  did  not  come 
within  the  purview  of  the  statute.  The  power  then  to 
give  a  lien  and  declare  it,  did  not  attach.  It  is  a  doctrine 
of  equity,  recognized  in  equitable  proceedings,  that  who- 
ever, in  good  faith,  and  not  as  a  mere  intermeddler  dis- 
charges the  lien  of  the  government  for  taxes  and  other 
burdens,  is  entitled  to  a  fair  compensation,  and  a  lien  for 
reimbursement.  But  this  j  udgment  outdde  of  the  statute 
is  not  a  competent  one,  in  kind  to  be  rendered  at  law. 

Our  State,  unlike  most  others  adopting  the  Reformed 
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practice,  has  thought  proper  expressly  to  preserve  the 
distinction  between  proceedings  at  law,  and  in  equity. 
They  remain  as  distinct  under  the  code  as  if  administered 
by  separate  courts  and  judges.  Remedies  and  relief, 
peculiar  to  equity,  should  be  administered  by  equitable 
proceedings.  If  they  are  imported  into  actions  at  law, 
great  confusion  will  ensue. 

The  plaintiff  below  does  not  appeal,  however,  and  the 
judgment  cannot  be  reversed  in  his  favor. 

It  remains  to  add,  that  the  majority  of  the  court  rest 
their  concurrence  in  the  result  of  this  opinion  solely  upon 
the  ground  that  no  one  claiming  as  assignee  or  vendee 
of  a  donation  claim,  upon  which  the  donee  had  made  no 
improvements  at  the  time  of  the  attempted  alienation, 
can  be  said  to  hold  under  it,  inasmuch  as  the  statute  de- 
clares, that  upon  such  attempt,  the  land  reverts  to  the 
State,  and  that  therefore  the  statute  of  January  10, 1857, 
has  no  application,  either  as  to  the  tender,  or  limitation. 
So  far,  and  also  as  to  matters  of  practice,  the  court  is  m 
full  accord.  My  associates  have  not  thought  it  neces- 
sary to  discuss  other  matters,  and  all  beyond  that  must 
be  taken  as  the  expression  of  my  individual  views. 

Affirm. 
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Stout  v.  State.  j76_il* 


1.    LiquoR.     Selling'  or  giviug  on  election  day. 
The  provision  of  the  general  election  law  of  Jan'y  23, 1876,  against 
giving  away  or  selling  intoxicating  liquor  on  election  day  does 
not  apply  to  an  election  for  a  school  director  at  an  annual  school 
meeting  provided  for  by  the  common  schools  act  of  1875. 
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APPEAL  from  Conway  Circuit  Court. 
Hon.  G.  S.  Cunningham,  Circuit  Judge. 

Robert  J,  Howard,  for  appellant. 

The  "annual  schocil  meeting  of  the  district"  is  not  an 
election  within  the  meaning  of  the  law.  Statutes  in  declar- 
ing what  acts  shall  constitute  an  oflense  and  in  prescribing 
the  punishment  to  be  inflicted,  are  to  be  construed  rigor- 
ously.    6  Hill,  616. 

School  districts  are  bodies  corporate,  quasi  municipal  cor- 
porations. In  selecting  directors,  the  electors  hold  a  "public 
meeting,''  choose  a  chairman  and  vote  for  directors,  as  citi- 
zens choose  deacons,  vestrymen,  bank  directors,  &c.,  whi«h 
being  completed,  they  adjourn.  The  22d  section  of  the  Gen- 
eral Election  Law  does  not  opply  to  these  "meetings,"  but 
only  to  elections  held  under  the  act  Jan'y  22d,  1875.  Acts, 
p.  92,  Sec8.  1  to  45. 

C,  B.  Moore,  Att'y  GenM,  contra. 

The  election  for  school  directors  under  Act  Dec,  7,  1875, 
Sees.  54-58,  pp.  72-3,  is  such  an  election  as  is  contemplated  by 
Sec.  22,  Act  Jan.  23,  1875,  Acts,  1874  5,  p.  97.  The  lan- 
guage is  ^^any  election". 

The  school  election  is  held  with  judges  and  clerks,  returns 
made,  &c.,  and  Sec.  56  school  law  provides  that  the  election 
shall  be  held  according  to  the  general  election  law.  I  see 
no  good  reason  why  the  provision  in  relation  to  dram  shops, 
&c.,  should  not  apply. 


1.  Selling 


iiqior  on  Smith,  J.  Stout  was  charged  with  giving  away  intoxica- 
ting liquors  in  his  school  district  on  the  day  of  the  annual 
school  meeting,  at  which  a  director  was  to  be  chosen.  After 
a  demurrer  to  the  indictment  was  overruled^  he  was  convicted 
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and  fined  $200.  The  testimony  showed  that  on  said  day  he 
gave  a  man,  at  his  request,  a  drink  of  whisky,  after  the  polls 
were  closed.  He  was  not  the  owner  or  keeper  of  a  drinking 
saloon.    A  motion  in  arrest  of  judgment  was  also  denied. 

The  statute  that  was  supposed  to  be  violated  is  the  22d 
section  of  the  general  election  law  of  January  23,  1875, 
This  provides  that  "all  dram-shops  or  drinking-houses  in 
any  county,  city,  town,  or  township  shall  be  closed  during 
the  day  of  any  election  held  therein,  and  the  succeeding 
night,  and  any  person  selling  or  giving  away  any  intoxica- 
ting liquors  during  said  day  or  night,  in  any  county,  city, 
town  or  township  in  which  any  such  election  may  be  held, 
shall  be  punished  by  fine,  &c.'' 

Penal  statutes,  in  declaring  what  acts  shall  constitute  an 
offence,  and  in  prescribing  the  punishment  to  be  inflicted,  are 
to  be  construed  rigorously.  "The  general  words  shall  be 
restrained  tor  the  benefit  ot  him  against  whom  the  penalty 
is  inflicted."  The  case  of  an  oflender  must  fall  both  within 
the  words  and  the  mischiefs  to  be  remedied.  Potter^s 
Dwarris  on  Statutes,  245 ;  Grace  v.  State,  40  ArL,  97. 

The  annual  school  meeting  which  is  provided  for  by  sec-    Law  not 
^Mm«  54-5-6  of  the    Common  SchooFs  Act  of  Deeember  9  to  school 

'  electioos. 

1875,  is  not  an  election  within  the  meaning  of  the  above 
quoted  act.  Each  school  district  is  by  law  a  quad  corpora- 
tion. The  corporators,  who  are  the  qualified  electors  resid- 
ing within  the  district,  meet  at  2  P.  M.,  of  the  day  fixed  for 
meeting,  five  constituting  a  quorum,  elect  a  director,  vote  a 
tax,  transact  other  school  business,  and  then  adjourn.  Bal- 
lots are  used  in  determining  the  choice  of  a  director  and  the 
rate  of  taxation  to  be  voted.  But  it  is  no  more  an  election 
within  the  contemplation  of  the  statute  than  the  appointment 
of  a  city  clerk  or  attorney  by  the  council  of  a  city,  or  the 
election  of  presiding  and  other  oflicers  by  the  two  Houses  of 
the  General  Assembly. 
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Reversed  and   remanded  with  directions    to   arrest  the 
judgment. 


Bush  v.  Sproat. 


1,  Evidence:  On  plea  of  fayment. 
The  plea  of  payment  admits  evidence  of  payment  in  cash  or  in 
any  other  mode  agreed  upon  by  the  parties,  e.  g.,  hy  the  deliver}' 
of  chattels  received  by  the  creditor  In  satistaction  of  his  demand, 
or  by  the  giving  and  acceptance  of  any  thing  in  lieu  of  money 
and  in  discharge  of  the  debt  Payment  may  l>e  made  in  any 
thing  that  the  creditor  will  receive  in  payment. 


APPEAL  from  MiUtr  Circuit  Court. 
Hon.  C.  E.  Mitchell,  Circuit  Judge. 

Sooti  &  Jonea^  for  appellant. 

The  evidence  as  to  the  oral  contract  to  take  interest  in  the 
land  in  discharge  of  appellant's  note  was  inadmissible  under 
the  issue  raised  by  the  answer.  Appellee  pleaded  pay- 
ment  and  the  evidence  tends  to  show,  if  anything,  accord  aud 
acUisfaction.  Onr  code  has  not  abrogated  all  the  old  land- 
marks, nor  gone  to  the  extent  of  abolishing  the  rule  that  the 
allegations  and  proof  must  agree.  Under  the  plea  of  pay- 
ment evidence  of  accord  and  satisfaction  is  inadmissible.  15 
Ark,,  651.  This  is  not  changed  by  See.  4611,  OanWa  Dig.; 
See  sec.  4613,  GanWa  Dig.;  Newman  on  Code  P/eading^p.lSi. 
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Here  there    was  a  total   failure   to   prove    payment.     See 
also  Pomeroy  on  Remedies^  See.  719;  12  Ark,  148. 

The  satisfaction  did  not  move  from  appellee,  for  Byrne 
had  purchased  his  interest.  An  accord  moving  from  a 
stranger  cannot  be  pleaded.  6  JbAw«.,  37;  19  Wend.,  40S; 
3  /.  B.  Mon.,  302. 

i.  A.  Byrne,  for  appellee. 

The  jury  found  that  appellant  took  an  interest  in  the  land 
in  payment  and  satisfaction  of  the  note.  There  was  evi- 
dence to  support  that  finding  and  this  court  will  not  reverse. 

The  objection  as  to  variance  between  the  answer  and 
proof  is  settled  by  See.  4611  GantVs  Dig. 

If  the  answer  is  not  good  and  plaintiff  was  misled  by 
the  proof,  he  should  have  shown  how.  The  objection  is  too 
late  when  all  the  evidence  has  gon^  to  the  jury.  L.  It.  <fr 
F.  8.  Ry.  V.  Perry,  37  ArL,  193,  (body  of  the  opinion). 

Under  the  code  under  the  plea  of  payment  and  satisfac- 
tion, evidence  of  payment  in  cash,  or  other  mode  agreed  on, 
in  property,  or  the  giving  and  acceptance  of  anything  in 
lieu  of  money  Slc,  may  be  shown.  33  N.  Y.,  69 ;  41  Ind., 
H7 ;  Pom.  on  Rem.,  Sec.  701. 

Smith,  J.  Bush  declared  upon  a  promissory  note;  Sproat 
pleaded  payment. 

The  undisputed  facts  were,  that  the  plaintiff  had  sold  the 

defendant  a  tract  of  land  for  $500.     Three  notes  were  taken 

lor  the  purchase  money :    No.  1,  for  $200,  due  at  six  months 

and  which  had  been  transferred  to  one  Deutschman  ;  No.  2, 

for  1200,  due  at  twelve  months  and  which  is  the  note  now 

in  suit;  No.  3,  for  $100,  due  at  eighteen  months  and  which 

had  been  transferred   to  Bramble.     Sproat  also  owed   an 

account  to  Byrne,  and  had  agreed  in  writing  to  convey  to 

him  his  interest  in  the  land  in  satisfaction  of  the  demand. 

This  interest  was  a  mere  equity  of  redemption  or  right  to  go 
27 43 
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forward  and  pay  the  land  out;  all  of  the  above  desoribed 
notes  being  out-standing  and  liens  upon  the  land.  Deutsch- 
man  had  obtained  judgment  on  note  No.  1,  had  sued  out 
execution  and  had  caused  it  to  be  levied  on  the  land.  On 
the  day  fixed  for  the  execution  sale,  the  plaintiff,  Bramble 
and  Byrne,  entered  into  a  written  agreement,  the  substance 
of  which  was,  that  Byrne  was  to  bid  off  the  land  and  hold 
the  title  for  the  benefit  of  the  three,  who  were  to  be  inter- 
ested in  the  purchase  in  proportion  to  their  respective 
claims  against  Sproat,  Byrne's  debt  being  estimated  as  equal 
to  Bramble's,  say  each  $100,  with  interest,  and  the  plaintiff's 
being  $200,  with  interest.  The  land  was  accordingly 
stricken  off  to  Byrne  for  the  aggregate  sum  of  Deutschman's 
judgment,  interest  and  costs  of  suit;  and  the  sale  being  upon 
credit,  the  three  parties  jointly  interested  executed  their 
purchase-bond.  Before  this  bond  matured,  the  purchasers 
re-sold  the  land  for  $600.  Out  of  the  proceeds,  they  paid 
off  their  purchase-bond,  $266,  leaving  $334  for  distribution* 
Of  this  Bramble  and  Byrne  each  received  $100,  and  tbe 
plaintiff  the  remainder.  This  last  sale  was  negotiated  by  the 
plaintiff,  he  being  unable  to  raise  his  pro  rata  of  the  amount 
due  on  the  purchase  bond  and  was  assented  to  by  the  other 
two  parties  only  upon  condition  that  they  should  each  re- 
ceive $100  net.  The  controversy  is  as  to  an  oral  agreement 
made  at  the  same  time  as  the  written  one,  between  the  plain- 
tiff, Bramble  and  Byrne,  acting  as  attorney  for  Sproat,  to  tbe 
effect  that  the  plaintiff  and  Bramble  were  to  take  the  inter- 
ests they  did  acquire  in  the  land  by  said  purchase  in  full 
satisfaction  of  the  notes  they  held  against  Sproat.  These 
notes  were  not  surrendered,  nor  was  any  demand  made  fo 
them  at  that  time.  Bryne  had  agreed  with  Sproat  to  make 
such  an  arrangement  that  the  notes  would  never  come  against 
Sproat,  but  had  not  assumed  payment  of  them.  When  they 
re-sold  the  land,  the  purchaser  desired  to  get  in  the  note 
held  by  the  plaintiff,  who  refused  to  give   it   up,   but  con- 
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seutfd  to  waive  any  lien  on  the  land.  The  witness  who 
attested  the  written  agreement  and  who  had  heard  the  whole 
conversation  on  the  subject,  understood  the  transaction  to  be 
a  settlement  of  all  claims  against  Sproat.  This  was  also  the 
anderstanding  of  Bramble,  whose  note  was  of  the  same 
series  as  that  of  the  plaintifi  and  of  equal  dignity.  He  re- 
garded his  note  as  paid. 

The  testimony  fairly  preponderates  in  favor  of  the  defend- 
ant, that  it  was  the  intention  of  the  parties,  if  they  suc- 
ceeded in  acquiring  the  title  to  the  land,  to  consider  their 
debts  against  Sproat  as  satisfied.  But  even  if  there  was 
merely  a  conflict  of  testimony,  we  should  not  disturb  the 
verdict  of  the  jury,  which  was  for  the  defendant,  provided 
the  evidence  as  to  taking  an  interest  in  the  land  in  discharge 
of  the  plaintiflTs  note  was  admissible  under  the  issues  raised 
by  the  pleadings.  The  plaintiff  objected  to  the  introduction 
of  this  evidence  as  irrelevant  and  incompetent  to  prove  the 
allegation  of  the  defendant's  answer,  having  do  tendency  to 
prove  payment,  but  accord  and  satisfaction. 

An  allegation  of  payment  admits  evidence  of  payment  in  ^'y"'*^ 
cash  or  in  any  other  mode  agreed  upon  by  the  parties,  e.  g.,  P^y"*^'**- 
by  delivery  of  chattels  received  by  the  creditor  in  satisfac- 
tion of  his  demand  or  by  the  giving  and  acceptance  of  any- 
thing in  lieu  of  money  and  in  discharge  of  the  debt.  Pay- 
ment may  be  made  in  anything  that  the  creditor  will  receive 
in  payment.  2  Gr.  JEt?.,  Sec.  526 ;  AbboWa  Trial  Ev.,  799 ; 
Pomeroy's  Remedies^  See.  701 ;  Morehouse  v.  Northrap,  33 
Conn.,  380;  Hart  v.  Crawford,  41  7nd.,  197;  Tinddey  v. 
Ryan  9  Texas  405. 

Thus  Farmer^ s  Bank  V.  Sherman  SS  N.  F.,  69  was  an  action 
apon  a  promissory  note,  held  by  the  plaintiffs  as  collateral 
security.  The  defendant  pleaded  payment.  On  the  trial 
evidence  was  admitted,  under  exception,  that  the  note  had 
been  paid  to  the  plainti£Fs  by  the  payee  thereof,  by  the  de 
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livery  of  lumber,  which  was  accepted  by  the  plaintiffs  in 
pursuance  of  an  agreement  that  the  payee  might  withdraw 
any  of  the  collaterals  held  by  the  plaintiffs  to  the  amount  of 
lumber  delivered  to  them  and  he  had  designated  the  note  in 
suit  to  be  withdrawn.  And  it  was  held  that  under  this 
issue  the  defendant  might  give  evidence  of  such  agreement 
and  the  transactions  under  it,  and  that  the  plea  of  payment 
was  sustained  by  proof  of  any  facts  which  in  law  amount  to 
a  satisfaction  of  the  note. 

So  if  a  creditor  accept  a  deed  of  land  in  payment  of  his 
debt,  it  is  a  bar  to  an  action  for  the  debt.  Miller  r.  Young 
2  CranchjC.  C,  53.  Sec.  4611  of  OantVs  Digest  enacts  that 
"no  variance  between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice;"  and  "whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that  fact  must  be 
shown  to  the  satisfaction  of  the  court,  and  it  must  also  be 
shown  in  what  respect  he  has  been  misled."  There  is  no 
reason  to  suppose  that  the  plaintiff^  was  misled  by  the  plea,  or 
surprised  by  the  testimony  that  was  adduced  in  support  of  it. 

AflSirmed. 
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83     348^  1.    Acknowledgment:    Party  to  deed  can  not  take. 

"*3    4^  An  acknowledgment  of  tlie  execution  of  a  deed  taken  by  a  party 

^ ?^  to  it  does  not  authorize  it  to  be  recorded,  and  the  record  of  it 

imparts  no  notice  to  subsequent  purchasers  or  incumbrancers. 
But  such  acknowledgment  taken  before  the  curing  act  of  March 
8,  1883,  was  validated  by  that  act,  except  in  cases  where  it 
aflected  vested  rights,  or  the  conveyances  of  minors  or  insane 
persons. 
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2.  Legislature:    P<ywer  to  pass  healing  acts. 

The  Legislature  has  power  to  pass  healing  acts  which  do  not  im- 
pak  the  obligation  of  contracts  nor  interfere  with  vested  rights. 

3.  Same  :     Same. 

The  rule  in  regard  to  healing  acts  is  this;  if  the  thing  omitted  or 
foiled  to  be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  which  the  Legislature  might  have  dispensed 
with  by  a  previous  statute,  it  may  do  so  by  a  subsequent  one. 
And  if  the  irregularity  consists  in  doin^  some  act,  or  in  the  mode 
or  manner  of  doing  it,  which  the  Legislatiu*e  might  have  made 
immaterial  by  a  prior  law,  it  may  do  so  by  a  subsequent  one. 

4.  Statutes:  :    Healings  ajffect  fending  suits. 

The  bringingof  a  suit  vests  in  a  party  no  right  to  a  paiticular  de- 
cision. His  case  must  l)e  determined  on  the  law  as  it  stands  at 
the  time  of  the  judgment — not  at  the  bringing  of  the  suit;  and  if 
pending  an  appeal  the  law  is  changed,  the  appellate  court  must 
determine  the  case  under  the  law  in  force  at  the  time  of  its  de- 
cision. 

5.  Bame:     Same, 

McReynolds  executed  a  mortgage  to  Green  in  1882,  which  was 
acknowledged  before  Green  as  a  notary  public  and  recorded. 
Afterwards  a  constable  levied  on  the  property  an  execution 
against  McReynolds,  and  Green  brought  replevin  for  it.  Held  : 
That  the  acknowledgment  could  not  be  taken  by  Green  and  the 
record  was  no' notice;  but  both  were  validated  by  the  curing 
act  of  March  8, 1883,  except  as  against  purchasers,  and  that  the 
constable  was  not  a  purchaser,  but  succeeded  only  to  the  rights 
of  the  mortgaficor,  and  neither  of  them  had  a  vested  right  to  a 
defense  based  upon  an  informality  which  did  not  affect  their 
sul)etantial  equities. 


APPEAL  from  Clark  Circuit  Court. 
Hon.  H.  B.  Stuart,  Circuit  Judge. 

A.  S.  B.   Green,  pro  se. 

The  acknowledgment,  if  void,  was  cured  by  the   Act 
of  March  8,  1883,  p.  107,  and  the  trust  deed  bound  the 
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property  to  the  exclusion  of  the  execution.    Act  Feb.  11, 
1875,  p.  149. 

The  deed  of  trust  was  good  as  between  the  parties 
there  being  no  subsequent  intervening  rights.  25  Ark., 
152. 

/.  H.  Abraham,  pro  se. 

The  acknowledgment  having  been  taken  before  a 
party  to  the  deed,  was  void.  46  Ga.,  253;  61  lU.,  307; 
20  loway  231 ;  20  Mo.,  413;  83  Jfl.,  136  ;  Jones  Ch.  MoH., 
Sec.  249  ;  12  Cent.  Law  /.,  502,  and  the  execution  lien 
prevails. 

Smith,  J.  Green  brought  replevin  against  Abraham 
for  thirty  bushels  of  corn.  The  plaintiffs  title  was  de- 
rived from  a  deed  oi  trust  upon  an  unplanted  crop,  exe- 
cuted March  1,  1882,  by  one  McReynolds  to  the  plaintiff 
as  trustee  for  Porter  &  Reeves.  The  deed  was  acknow- 
ledged before  the  plaintiff  himself  as  a  notary  public  and 
was  spread  upon  the  record  of  the  county  of  the  maker's 
residence.  The  defendant  as  constable  of  Caddo  town- 
ship had,  in  October,  1882,  seized  the  corn,  part  of  said 
crop,  under  an  execution  to  him  directed  against  the 
goods  and  chattels  of  said  McReynolds.  The  cause  was 
tried  in  August,  1883,  upon  an  agreed  statement  of  facts, 
a  jury  being  waived,  and  the  Circuit  Court  was  of  the 
opinion  that  the  deed  of  trust  was  void  as  against  the 
defendant  by  reason  of  its  defective  acknowledgment 
and  gave  judgment  accordingly. 
1.  Ac  The  acknowledgment,  having  been  taken  and  certified 
MBNxf  **  "by  an  officer,  who  was  a  party  to  the  deed,  did  not  enti- 
did  «Mottle  the  instrument  to  record  and  the  record  of  it  imparted 
no  notice  to  subsequent  purchasers  or  incumbrancers. 
Wilson  V.  Tra^,  20  Iowa,  231;  Beaman  v.  Whitney,  20  Me., 
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413;  Withers  V.  Baird,  7  Watts,  227;  Brovm  v.  Moore,  38 
Tewas,  645 ;  Stevens  v.  Hampton,  46  Mo.,  404  ;  Hammers  v. 
Dole,  61  HI.,  307.  But  on  the  8th  of  March  1883,  the 
Legislature  passed  "an  Act  for  the  better  quieting  of 
titles,  "  the  sixth  section  of  which  enacts  "  that  all  deeds 
and  other  conveyances  recorded  prior  to  January  1,1883, 
purporting  to  have  been  acknowledged  before  any  officer, 
and  which  have  not  heretofore  been  invalidated  by  any 
judicial  proceeding  shall  be  held  valid  to  pass  the  estate 
which  such  conveyance  purports  to  transfer,  although 
such  acknowledgment  may  have  been  on  any  account 
defective  "  (excepting  conveyances  by  minors  or  insane 
persons).  And  the  proviso  declares  "  that  the  record 
ot  all  such  instruments  shall  be  as  valid  as  if  they  had 
been  acknowledged  and  recorded  according  to  law. 

This  is  a  retrospective  law;  that  is,  it  was  made  to  oper  ^^^  f^^^' 
ate  on  past  transactions,  and  conveyances.    But  our  con-  legislature 
stitution   contains  no  inhibition   against  legislation  of    '***' 
this  kind,  provided  the  obligation  of  the  contract  be  not 
thereby  impaired.    And  in  the  absence  of  such  restraint, 
the  constitutionality  and  effect  of  curative  statutes  are 
thoroughly  well  settled .     Cooley^s  Const.  LMs.  Ath  Ed., 
460-79 ;  Article  on  this  subject  by  Judge  Qooley  in  12  Cent. 
Law  Jour.,  2 ;  Freeman  on  Void  Jud.  Sales  Ch.  vi;  State  v. 
Squires  26  Iowa,  340. 

"The  rule  applicable  to  cases  of  this  description  isRuie^aV^ui 
substantially  the  following:  If  the  thing  wanting,  or^e***^® 
failed  to  be  done,  and  which  constitutes  the  defect  in  the 
proceedings,  is  something  the  necessity  for  which  the 
Legislature  might  have  dispensed  with  by  prior  statute, 
then  it  is  not  beyond  the  power  of  the  Legislature  to  dis- 
pense with  it  by  subsequent  statute.  And  if  the  irregu- 
larity consists  in  doing  some  act,  or  in  the  mode  or  man- 
ner of  doing  some  act  which  the  Legislature  might  have 
made  immaterial  by  prior  law,  it  is  equally  competent 
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to  make  the  same  immaterial  by  a  subsequent  law." 
Oooley^s  Const.  LirrCs.j  463, 

Hence  deeds  not  executed  in  the  mode  pregcribed  by 
statute  may  be  made  valid  by  a  statute  passed  after  their 
execution.  Watson  v.  Mercer^  8  Pet.y  88;  Chestnut  v.  Sham!s 
Lessee,  16  Ohioj  599;  Newman  v.  Samuds,  17  Iowa,  528; 
Joumeay  v.  Gibson^  66  Pa.  St.,  57;  Shonk  v.  Brown,  61  id., 
327  ;  Dulany  v.  Tilgnian,  6  G.  and  /.,  461/  Deutzel  v.  Malduy 
30  CteZ.,  138. 

4.  Heal-  "Nor  is  it  important  *  *  *  *  that  the  legislative 
Py^^<>*nKact  which  cures  the  irregularity,  defect  or  want  of  origi- 
nal authority  was  passed  after  suit  brought,  in  which  such 
irregularity  or  defect  became  a  matter  of  importance. 
The  bringing  of  suit  vests  in  a  party  no  right  to  a  par- 
ticular decision  ;  and  his  case  must  be  determined  on  the 
law  as  it  stands,  not  when  the  suit  was  brought  but  when 
the  judgment  is  rendered.  *  *  *  *  ^^^  jf  ^  ^^^^^  jg 
appealed,  and  pending  the  appeal  the  law  is  changed,  the 
appellate  court  must  dispose  of  the  case  under  the  law 
in  force  when  their  decision  is  rendered.''  Gooley's  Const. 
Lim^s.  476. 

This  doctrine  has  been  approved  and  applied  by  this 
court  in  Vaughan  v.  Bowie  29  Ark.,  278.  A  bill  was  filed 
bn  the  18th  of  April,  1873,  to  enjoin  an  illegal  tax. 
According  to  previous  decisions  a  court  of  equity  had  not 
at  that  time  jurisdiction  to  entertain  such  a  suit.  Bat 
before  the  cause  was  heard,  an  act  was  passed  giving  the 
circuit  court  power  to  grant  injunctions  in  all  cases  of 
illegal  and  unauthorized  taxes  and  assessments.  Gantfs 
Dig.  Sec.,  3451.  And  it  was  held  that  the  effect  of  the 
statute  was  retroactive  upon  all  undetermined  cases  and 
invested  the  court  with  jurisdiction  as  soon  as  it  was 
passed,  although  it  had  none  at  the  inception  of  the  case. 

5.  samb.     But  such  healing  acts  are  not  permitted  to  interfere 
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with  or  disturb  vested  rights,  A  purchaser  from  McRey- 
nolds  of  this  crop  between  the  recording  of  the  trust 
deed  and  the  passage  of  the  l^w,  could  not  be  deprived 
of  his  property  by  an  act  which  retrospectively  deprived 
Reynolds  of  the  title  he  had  when  the  purchase  was  made. 
Bat  the  constable,  levying  his  execution  upon  the  corn  as 
the  property  of  McReynolds,  is  not  a  purchaser.  He  has 
iudeed  succeeded  to  the  rights  of  McReynolds,  so  far  as 
this  action  is  concerned ;  but  his  equities  are  no  greater 
than  those  of  McReynolds.  And  neither  he,  nor  McRey- 
nolds, can  have  a  vested  right  to  a  defence  based  upon 
an  informality  which  does  not  affect  his  substantial  equi- 
ties. 

*'  Laws,  curing  defects  which  would  otherwise  operate 
to  frustrate  what  must  be  presumed  to  be  the  desire  of 
the  party  affected,  can  not  be  considered  as  taking  away 
vested  rights.  Courts  do  not  regard  rights  as  vested  con- 
trary to  the  justice  and  equity  of  the  case."  State  v, 
Newarky  25  N.  X,  197. 

The  Circuit  Court  erred  in  not  giving  effect  to  the  law. 
Its  judgment  is  reversed  and  a  new  trial  is  ordered. 


Davies  v.  Holland.  76    84 


1.  Common  Schoois  Law:  Act  of  Dec,  7,  /<57j. 
The  Common  Schools  Act  of  December  7, 1875,  revises  the  whole 
subject  matter  of  the  school  law,  and  was  intended  as  a  substi- 
tute for  all  former  enactments  on  that  subject ;  and  the  notice  of 
the  annual  meetings  of  the  school  directors  for  levying  the 
school  tax  must,  since  its  passage,  be  given  by  the  school  direc- 
tors only  instead  of  by  them  and  the  sheriff  as  before  then. 
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APPEAL  from  CAfco^  Circuit  Court. 
Hon.  T.  F.  SoRRELLS,  Circuit  Judge, 

D.  H.  Reynolds,  for  appellant. 

It  was  essential  to  the  validity  of  the  proceedings  of  the 
school  meeting  that  notice  of  the  time  and  place  of  the  meet- 
ing should  have  been  given  by  the  sheriff  as  provided  by  the 
Act  December  1,  1875.  Acts  1875,  jj.  43;  Hodgkin  v.  Fry, 
33^rJfc.,  716. 

Notices  required  in  relation  to  steps  to  be  taken  in  assess- 
ing and  levying  taxes  must  be  strictly  complied  with. 
Cooley  on  Taxation,  pp.  218  and  335.  Every  essential  pro- 
ceeding in  the  course  of  a  levy  of  taxes  must  appear  in  some 
written  or  permanent  form  in  the  records  of  the  bodies  au- 
thorized to  act  upon  them.  Hodgldns  v.  Fry,  Supra.  Any 
disregard  of  the  requirements  of  the  statute  render  the  levy 
invalid.  Worlhen  v.  Badgett,  32  Ark.,  503-4;  Cooley  on 
Taxation,  pp.  216,  260. 

CocKRiLL,  C.  J.  This  is  a  continuation  of  the  case  re- 
ported in  36  Ark.,  446.  It  is  an  eftort  to  restrain  the  col- 
lection of  a  school  tax.  After  the  cause  was  remanded, 
Davis  amended  his  complaint  by  inserting  an  allegation 
to  the  effect  that  the  sheriff  did  not  give  notice  of  the  time 
and  place  of  holding  the  annual  meeting  at  which  the  tax 
was  voted.  A  demurrer  to  the  complaint  was  sustained  and 
the  suit  dismissed. 

The  school  directors  gave  notice  of  the  time  and  place  of 
holding  the  meeting,  and  the  sole  question  now  presented  is, 
whether  an  additional  notice  by  the  sherifi  was  necessary. 

The  act  of  December,  1st,  1875,  which  required  the  sheriff 
to  give  notice  of  school  meetings  by  proclamation,  was  an 
amendment  to  the  school  law  as  found  in  Grantt^s  Digest  and 
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became  a  part  of  it.  The  act  of  December,  7tb,  of  the 
same  year  revises  the  whole  subject  matter  of  the  school  law, 
and  was  evidently  intended  as  a  substitute  lor  all  iormer 
enactments  on  that  subject,  and  must  be  held  to  prescribe 
the  only  rules  for  cases  arising  under  it.  Davis  v.  Fairbairrij 
3  Hun.,  636  ;  Bartlett  v.  King,  12  Mass.y  537 ;  Coats  v.  Hilly 
41  Ark.,  149. 

In  case  of  Hodgkina  v.  Fry,  33  Ark.,  716,  there  was  no  no- 
tice of  the  meetin^i^  by  the  directors,  and  we  think  the  court 
rightly  held  that  there  was  no  legal  meeting ;  and  if  it  was  nec- 
essary to  pass  upon  the  question  of  notice  by  the  sheriff  at 
all,  the  statute  of  December  first  should  have  been  declared 
repealed. 

There  is  no  provision  in  the  present  law  for  any  notice 
save  that  by  the  directors,  and  the  judgment  must  be 
affirmed. 


Morris  v.  Edmonds,  et  al. 

;  58    512 

1.  Infants:    Practice:    Pleading  cunter  claim,  33     522 
A  counter  claim  to  the  suit  of  an  iafont  prosecuted  by  next  friend 

can  not  be  taken  as  confessed  for  want  of  a  reply.  A  guardian 
ad  litem  must  be  appointed  for  him,  and  a  reply  filed,  denying 
every  material  allegation  In  the  counter  claim;  and  the  circuit 
court  should  see  that  this  is  done. 

2.  Husband  and  Wife  ;     Curtesy:    Husband* s  deed  of  wife's    land. 
Land  conveyed  to  a  wife  in  1872,  in  usual  form,  became  the  hus- 
band's for  life  as  tenant  by  courtesy  upon  the  birth  of  a  child 
alive,  and  death  of  the  wife ;  and  his  deed  of  it  conveyed  to  his 
grantee  the  right  of  possession  for  the  husband's  life. 


APPEAL  from  Lincoln  Circuit  Court  in  Chancery. 
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Hon.  J.  A,  Williams,  Circuit  Judge. 


/.  M.  Cunningham,  for  appellant. 

CocKRiLL,  C.  J.  Appellees,  who  are  infants,  sued  bj 
their  next  friend  for  the  posaession  of  lands  which  they 
claimed  as  heir  at  law  ot  their  deceased  mother.  Appel- 
lant answered  denying  the  allegations  of  title  as  to  one 
forry  acre  tract  and  asserted  title  to  it  in  himself.  He 
admitted  that  the  other  lands  had  been  conveyed  by  the 
party  having  the  paper  title  to  appellees'  mother,  but 
undertook  to  set  up  an  equitable  title  or  right  in  himself. 
The  answer  was  made  a  counter  claim,  the  case  transferred 
to  the  equity  side  of  the  docket  and  submitted,  without  a 
reply  to  the  counter  claim,  on  the  complaint,  answer  and 
counter  claim  together  with  the  exhibits,  and  a  deposition 
tending  to  prove  some  of  the  allegations  of  the  counter 
claim.  The  court  decreed  for  the  appellees  as  to  all  the 
lands. 

I.  ^Ac-  Upon  appellant's  showing  he  was  clearly  entitled  to  no 
jlj'^-^j^*  *j^  affirmative  relief.  It  is  true  that  his  counter  claim  waa 
not  denied,  but  it  could  not  be  taken  as  confessed  against 
the  infant  plaintiffs,  and  it  is  useless  to  enquire  what  re- 
lief, if  any,  he  might  otherwise  have  had.  There  should 
have  been  a  guardian  ad  litem  for  the  infant  plaintiffs, 
who  became  defendants  to  the  counter-claim,  and  a  reply 
by  him  for  them.  The  court  is  the  custodian  of  the 
rights  of  minor  litigants  and  it  is  its  duty  to  see  that 
every  material  allegation  against  them  is  denied  and  at 
issue.     Evans  v.  Davis  39  Ark,^  235 ;  Pillno  v.  SiUtelly  lb,,  61. 

A  decree  for  the  appellant  on  his  counter-claim  with- 
out a  guardian  ad  litem  and  reply  for  the  infants  could  not 
have  been  sustained.    Smith  v.  Ferguson,  3  Met.  {Ky.),  424. 


fani. 
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The  cause  was  not  at  issue  and  was  improvidently  sub-  ^ 
mitted.  It  is  not  necessary  to  determine  whether  in  such  \ 
case  there  could  be  a  binding  decree  in  favor  of  appellees,  ^ 
inasmuch  as  we  find  it  was  error  to  decree  for  them  on 
the  facts  disclosed.  The  most  favorable  aspect  that  we 
can  put  on  the  facts  for  appellees  is,  that  their  mother 
acquired  the  lands  by  deed  in  the  usual  form  in  1872 ; 
that  in  1878  theirfather,  who  had  intermarried  with  their 
mother  before  the  acquisition  of  the  lands,  conveyed  them 
to  appellant.  The  mother  died  before  the  institution  of 
the  suit.  The  father  thereupon  became  tenant  by  cur- 
tesy of  the  lands  and  his  deed  to  appellant  confers  upon 
him  the  right  of  possession  during  the  father's  lifetime. 
There  is  no  allegation  or  showing  of  the  father's  death, 
and  as  we  find  him  exercising  acts  of  ownership  over  the 
land  as  late  as  1878,  and  his  children  are  still  minors, 
there  is  no  presumption  that  he  is  dead. 

As  to  the  forty  acre  tract  alluded  to,  there  is  no  show- 
ing of  title  in  appellees.  It  does  not  appear  in  any  of  the 
exhibits  and  is  not  mentioned  anywhere  except  in  the 
pleadings. 

Reversed  and  remanded  for  further  proceedings  in  ac- 
cordance with  thii  opinion. 


Stanley  et  al  v.  Snyder  et  al. 


1.    Homestead  :    Not  lost  by  death  ofivife  and  children » 
A  homestead  estate  when  once  acquired  and  still  occupied  by  the 
owner  is  not  lost  by  the  death  of  his  wife  and  arrival  of  his  chil- 
dren at  the  age  of  maturity,  or  their  removal  from  the  premises. 
(Cockrm,  C.  J.,  dissenting.) 


Digitized  by  VjOOQ IC 


430        SUPREME  COURT  OF  ARKANSAS, 

Stanley  et  al  v.  Snyder  et  aL 

2.     Hams:    Frauduleni  conveyance  ofy  no  prejudice  to  creditors. 
Creditors  cannot  complain  that  a  conveyance  of  a  homestead  was 
fraudulent  to  defeat  the  collection  of  their  debts.    They  could 
not  reach  it  if  not  conveyed,  and  the  motivee  fortheconveyaoce 
do  not  concern  them. 


APPEAL  from  Brew  Circuit  Court  in  Chancery. 
Hon.  J.  M.  Bradley,  Circuit  Judge. 

/.  G.  WiUiamaony  for  appellant. 

A  voluntary  conveyance,  made  to  hinder,  delay  or  de- 
fraud creditors,  is  void,  as  to  creditors,  the  grantor  being 
insolvent.  1  Conn.,  525 ;  8  Ark.j  745 ;  Bouvier  Law  2)., 
Vol  2.  p.  636 ;  Btmp  Fraud.  Qmt?.,  p.  296 ;  Oantt^s  Dig., 
Sec.  2954. 

The  conveyance  being  fraudulent,  the  title  never  passed 
from  H.  D.  Snyder,  and  the  land  was  snbject  to  execution. 
Even  if  Snyder  was  entitled  to  a  homestead,  by  his  attempted 
conveyance,  abandonment  of  possession,  and  failure  to  select 
as  such,  he  waived  and  relinquished  it.  25  Ark.,  101 ;  2  B. 
R.,  174;  28  Ark.,  494;  39  Miss.,  468;  29  lb.,  407. 

J.  G.  Taylor,  for  appellee. 

To  make  a  voluntary  conveyance  void  as  to  creditors, 
either  existing  or  subsequent,  it  is  indispensable  that  it 
should  transfer  property  which  would  be  liable  to  be  taken 
in  execution  for  the  payment  of  debts,  let  Story  Eq.  Jur., 
Sec.  367.  The  statute  13  Eliza  did  not  enlarge  the  remedies 
of  creditors.  Id.,  nor  does  our  statute.  OardCs  Dig.,  Sec. 
2954. 

The  owner  of  exempt  property  may  voluntarily  dispose  of 
it,  or  transfer  it  even  if  it  be  with  intent  to  hinder  or  delay 
creditors,  without  subjecting  it  the  claims  of  creditors.     11 
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\rts.,  118;  23  Id.,  164;  33  Id.,  319;  45  Id.,  340;  27 
Minn.,  116;  28  Id.,  544;  17  lU.,  78;  21  Id,,  104;  88  Id., 
229 ;  96  Id.,  217 ;  90  Id.,  474 ;  44  Jotra,  613 ;  60  Id.,  539. 

The  holder  of  a  homestead  is  as  free  to  dispose  of  same  as 
though  he  was  not  a  debtor.  As  to  the  exempt  property  a 
debtor  is  considered  as  withoat  creditors.  33  Mich.,  183 ; 
46  Jd.,  243;  39  Miss.,  469;  50  Id.,  34.  See  also  6  Bush, 
515 ;  10  Me.,  161 ;  68  N.  C,  494 ;  70  Id.,  218 ;  8  Neb.,  174 ; 
18  Kans.,  253;  4  Ala.,  521 ;  48  Vt.,  138;  14  Ohio,  St.,  298  ; 
lli4Hen,582. 

One  entitled  to  a  homestead  does  not  lose  the  right  by  the 
death  of  his  wife  and  the  departure  of  his  children.  Thomp- 
son on  Homesteads,  Sec.  72,  and  cases  cited. 

Smith,  J.  Two  actions  were  prosecuted  to  judgment  in 
the  year  1881,  before  a  Justice  of  the  Peace,  by  the  appel- 
lant, Harrell,  against  H,  D.  Snyder,  the  father  of  the  ap- 
pellees. Executions  were  sued  out  and  returned  ^^mtHafcona;'* 
whereupon  transcripts  were  filed  in  the  office  of  the  Clerk  of 
the  Circuit  Court,  whence  executions  were  issued  and  leried 
on  the  tract  of  land  in  controversy.  After  due  advertise- 
ment, sale  was  made  of  the  land  against  the  protest  of  the 
appellees,  who  claimed  title  under  a  conveyance  executed  to 
them  by  H.  D.  Snyder,  after  the  contraction  of  the  debt,  but 
before  the  institution  of  the  suits.  At  this  sale  the  appellant 
Stanley  purchased,  and  received  from  the  sheriff  a  certificate 
of  purchase.  The  present  bill  was  filed  by  the  children  and 
grantees  of  H.  D.  Snyder  against  Harrel  and  Stanley  for  the 
purpose  of  having  such  certificate  of  purchase  cancelled  as  an 
incipient  cloud  upon  the  title,  and  to  enjoin  further  pro- 
ceedings by  execution  against  the  property.  The  bill  al- 
leged, inter  alia,  that  the  tract  contained  only  140  acres,  situ- 
ate in  the  country  and  remote  from  any  town  and  was  worth 
not  ex«cding  $1,000;  that  H.  D.  Snyder  was  an  old  citizen, 
a  married  man  and  the  head  of  a  family,  and  resided  upon 
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the  land  both  at  the  date  of  said  conveyance  and  afterwards; 
that  while  the  consideration  expressed  in  said  deed  was 
nominal  merely,  yet  the  real  consideration  was  that  the 
grantees  should  furnish  the  grantor  with  a  home  and  maiu- 
tenance  for  the  remainder  of  his  life,  and  that  said  judg- 
ments were  not  rendered  for  the  purchase-money  of  said 
land,  nor  for  specific  liens,  laborers  or  mechanics  liens  for 
improving  the  same,  nor  for  taxes,  nor  for  monies  due  by 
the  debtor  as  an  attorney,  executor,  administrator,  guardian, 
receiver,  or  trustee  of  an  express  trust. 

Harrell  filed  an  annwer  and  cross-bill,  to  which  H.  D. 
Snyder  was  made  a  party  defendant.  The  material  facts 
were  admitted  to  he  as  stated  in  the  original  bill,  except 
that  H.  D.  Snyder  was  the  head  of  a  family  within  the 
meaning  of  the  Homestead  Law.  On  the  contrary  it  was 
alleged  that  he  had  ceased  to  be  such  by  reason  of  the  death 
of  his  wife  and  the  coming  of  age  of  his  children.  And  it 
was  claimed  that  his  deed  to  his  children  was  made  to  hinder, 
defraud  and  defeat  his  creditors,  and  particularly  Harrell,  of 
their  just  debts,  he  being  at  the  time  in  embarassed  circum- 
stances. And  the  prayer  was,  that  this  deed  be  declared 
fraudulent. 

To  the  answer  and  cross-bill  demurrers  were  sustained 
and  Harrell  declining  to  plead  further,  a  final  decree  was 
was  entered  for  the  plaintiffs. 
sTEAD-^Not  '^^^  appeal  raises  this  question:  The  existence  of  a 
o7f»miiy?"  family  being  necessary  to  the  acquisition  of  a  homestead, 
does  a  continuation  of  the  right  depend  on  a  continuation  of 
the  family  relation?  The  decided  weight  of  anthority  is,  that 
a  homestead  estate,  when  once  acquired  and  still  occupied 
by  the  owner  is  not  defeated  or  lost  by  the  death  of  his 
wife  or  the  arrival  of  his  children  at  years  of  maturity. 
Thus,  the  Massachusetts  statute  of  1855,  limited  the  home- 
stead exemption  to  a  ^^householder  having  a  family"  andcon- 
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tinned  it  to  the  widow  and  children  after  his  death,  but 
contained  no  provision  as  to  its  continuance  in  the  husband 
after  the  death  of  the  wife  -and  departure  of  the  children. 
Nevertheless,  where  the  owner  of  certain  premises  lived 
upon  them  with  his  wife  and  son  at  the  time  of  the  passage 
of  the  act,  it  was  held  that  he  acquired  under  the  statute  a 
homestead  estate  therein  which  was  not  affected  by  the 
subsequent  death  of  his  wife  and  the  coming  of  age  and 
departure  of  his  son,  so  long  as  the  father  continued  to 
occupy  the  premises  as  his  home.  Said  the  court,  per 
Gray,  J.:  "Any  other  construction  would  render  a  husband 
who  had  been  deprived  of  his  family  by  accident  or  disease, 
or  by  their  desertion  without  any  fault  of  his,  liable  to  be 
instantly  turned  out  of  his  homestead  by  his  creditors.'^ 
Sillaway  v.  Brotmi yl2  AlleUy  34;  following  Doyle  r.  Coburriy 
eld.,  71. 

The  reason  assigned  is  not  very  satisfactory,  or  at  most,  is 
one  to  be  addr6<4sed  to  the  political  departments  of  the  gov- 
ernment. So  that  the  decision  seems  to  savor  of  what  Jeremy 
Bentham  calls  judge-made  law.  Yet  it  has  been  generally  fol- 
lowed. See  Thompson  on  Homesteads  and  Exemptions^  Sec. 
70  et  seq.  Hud  cases  there  cited;  Barney  v.  Lude^  51  N. 
K,  253 ;  Webb  v.  Cowley y  5  Lea  (Tenn.)  722,  per  Cooper,  J,, 
Beckman  v.  Meyer,  75  Mo.,  333 ;  Taylor  v.  Boahoare,  17 
Tex.,  74 ;  Kessler  v.  Draub,  52  Id.,  575 ;  Blum  vs.  Gaine^^ 
57  Id.,  119 ;  Kimbrell  Willis,  97  Id.,  494. 

A  contrary  view  was  taken  in  Cooper  v.  Cooper,  24  Ohio 
State,  488 ;  Santa  Cruz  v.  Cooper,  56  Cat.,  339 ;  and  Galli- 
ghan  v.  Payne,  34  La.  An.,  1057,  upon  the  maxim  that  ces- 
sante  ratione,  cessat  et  ipsa  lex.  Compare  also  Calhoun  v. 
Williams,  32  GraU.,  18. 

The  constitution,  which  contains  our  homestead  statute, 

has  not  in  express  terms  anticipated  and  provided  for  every 

possible  phase  of  the  question.    It  therefore  devolves  upon 
28-1 43 
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the  courts  to.  construe  and  apply  the  law  to  new  cases  as  they 
arise.  Interpreting  the  law  according  to  its  spirit  and  fol- 
lowing the  current  adjudications*,  we  hold,  though  with  some 
hesitation,  that  when  the  association  of  persons,  which  con- 
stitute the  family,  is  broken  up,  whether  by  separation  or 
the  death  of  some  of  the  members,  the  right  of  homestead 
continues  in  the  former  head  of  the  family,  provided  he  still 
resides  at  his  old  home. 

.  credi.      It  is  iucumbeut  on  a  creditor,  who   complains  of  a  fraud- 
oompiaiD  of  nlent   conveyance,  to  show  th&t  his  debtor  has  disposed  of 

fraudulent  .  , 

Sf^^debiSr^  property  that  might  otherwise  have  been  subjected  to  the 
homettead.  satisfaction  of  his  debt.  Until  this  is  done  no  injury  ap- 
pears. Story's  Eq.  Jur.y  367;  Meux  v.  Anthony j  11  Ark.^ 
411 ;  Hempstead  v.  Johnson,  18  Jd.,  123  ;  Clinton  r.  Estes^  20 
Id.,  216;  Sale  v.  McLean,  29  Id.,  612;  aarJc  v.  Anthony,  31 
Id.,  546;  Erbv.  Cole,  lb.,  554. 

Section  3  of  Article  IX,  constitution  of  1874,  provides 
that  the  homestead  of  a  resident  married  man,  or  head  of  a 
family,  shall  not  be  subject  to  the  lien  of  any  judgment,  or 
decree  of  any  court,  or  to  sale  under  execution  or  other 
process  thereon,  except  for  certain  privileged  debts.  The 
legal  effect  of  this  provision  is,  that  fraud  cannot  be  predi- 
cated of  a  conveyance  of  the  homestead,  for  the  creditor 
could  not  have  reached  that  with  his  execution  if  the  debtor 
had  retained  it.  The  law  excludes  the  homestead  from  all 
remedies  of  ordinary  creditors  in  all  courts.  It  resolves  itself 
into  this :  that  as  to  exempt  property  there  are,  within  the 
meaning  of  the  statute  of  frauds,  no  creditors.  And  as  there 
is  no  restraint  upon  the  debtor  against  selling  or  conveying 
such  property,  the  motives  with  which  such  transfers  are 
made  do  not  concern  the  creditor.  The  debtor  may  sell, 
exchange  or  give  it  away  and  his  creditor  has  no  just  cause 
of  complaint;  for  being  exempt,  it  is  no  more  beyond  his 
reach  afler  transfer  than  it  was  before.    In  such   alienations 
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there  may  be  a  bad  motive  .but  no  illegal  act.  Thomps.  on 
HoTnesLf  Section  411  et  seq.,  Wait  on  Fraud.  Conv.,  Sec. 
46  and  50 ;  Bump  on  Do.,  pp.  45-6 ;  Freeman  on  Ej^ecutions, 
See.  138;  Smith  v.  Allen,  39  Miss.,  469;  0' Conner  v.  Ward, 
60  Id.,  1037 ;  Duval  v.  Rollins,  71  N.  C,  221 ;  Smith  v.  Ram- 
sey, 33  Mich.,  191;  Legro  v.  Lord,  10  3fe.,  165;  Pike  v. 
Miles,  23  Wis.,  168. 

The  cases  of  Norris  v.  Kidd,  28  ArL,  485 ;  Chambers  v.  Sal- 
fo,  29  Id.,  407;  and  Jackson  v.  Allen,  30  Id.,  110,  arose 
and  were  decided  under  constitutional  and  statutory  provis- 
ions which  made  a  judgment  a  lien  upon  all  the  debtor's 
lands  situate  within  the  county,  including  his  homestead, 
and  which  protected  the  homestead  occupant  in  the  u^ie  of 
the  land  only  during  the  time  of  such  occupancy :  The  right 
of  the  judgment  creditor  to  make  the  property  contribute 
t'>  the  satisfaction  of  his  debt  being  restored  by  abandon- 
ment, removal  or  death  of  the  debtor  without  leaving  wife 
or  infant  children  to  succeed  to  his  rights. 

Decree  affirmed. 

CoCKRiLL,  C.  J.,  dissenting :  The  debtor  in  this  case 
was  once  the  head  of  a  family,  and  the  lands  in  question  were 
hi8  hpmestead  ;  but  this  relation  ceased,  and  when  he  was  no 
longer  the  head  of  a  family  but  was  still  living  on  the  lands  as 
a  home,  he  sold  them.  The  conveyance  was  attacked  by  his 
judgment  creditors  as  a  fraud  upon  their  rights,  and  it  is 
admitted  that  this  is  true  unless  the  debtor  had  a  homestead 
in  the  lands  at  the  time  he  conveyd  them.  If  there  was 
a  homestead  right  in  the  debtor  at  that  time,  his  creditors 
were  not.  prejudiced  by  the  conveyance,  and,  as  is  held  in 
this  case,  cannot  be  heard  to  complain.  The  main  question 
to  be  determined  is,  had  the  debtor  a  homestead  under  the 
law  at  the  time  of  the  conveyance  complained  of? 

No  one  can  look  into  the  previous  decisions  of  this  court 
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and  fail  to  see,  that  by  its  settled  policy  of  coastructioa,  the 
primary  object  of  the  homestead  laws  has  always  been  to  pro- 
vide tor  the  family,  and  that  the  protection  which  enares  to 
to  the  benefit  of  the  debtor  himself  is  merely  inci- 
dental. As  long  ago  as  McKenzie  v.  Murphy,  24  Ark, 
155,  Mr,  Justice  Fairchild  for  the  court  said,  of  a  statute 
not  materially  varying  from  our  present  constitutional 
provision  in  this  respect,  that  it  intended  no  indi- 
vidual benefit  for  the  head  of  the  family,  that  "discon- 
nected from  the  family,  the  head  of  it  was  entitled  to  no  con- 
sideration/' As  late  as  Harbison  v.  Vaughn,^  Arh,  539, 
the  policy  was  re-affirmed  in  almost  the  same  language. 
Without  awaiting  a  change  in  the  law,  the  court  now 
awards  the  debtor  a  homestead,  not  to  protect  his  family 
against  the  vicissitudes  of  fortune,  as  was  said  in  Ward  v. 
Mayfield  in  41  Arh.j  94,  but  as  a  solace  in  his  loneliness  for 
their  loss.  What  has  heretofore  been  termed  as  a  mere  priv- 
ilege by  the  court,  dependent  on  conditions  imposed  by  the 
written  law,  is  now  erected  into  an  estate,  not  to  be  forfeited 
or  defeated  by  the  absence  of  the  condition  which  inspired 
the  law,  and  without  which  the  privilege  could  not  be  cre- 
ated, i.  e.,  the  marital  relation  or  a  dependent  family. 

Upon  the  question  as  to  whether  the  privilege  of  the 
homestead  continues  when  the  debtor  ceases  to  be  the  head 
of  a  family,  the  Supreme  Court  of  California,  in  Revaik  «. 
Kramer,  8  Cal.,  66,  said  :  "The  leading  idea  upon  which  the 
constitution  and  statute  are  both  predicated,  is  the  protection 
of  the  family.  To  carry  out  this  intent,  the  homestead  of 
the  head  of  the  family  is  protected  from  forced  sale.  *  * 
*  But  unless  the  person  is  the  head  of  a  family,  the  right 
of  homestead  cannot  exist.  And  cannot  the  same  person  at 
one  time  be  the  head  of  a  family,  and  not  at  another?  And 
if  the  privilege  is  an  incident  to  a  certain  state,  aud  that 
state  itself  ceases,  why  should  not  the  incident  fall  with  it? 
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As  the  primary  object  of  the  law  was  the  protection  of  the 
family,  when  the  family  ceases  to  exist  the  reason  for  the 
privilege  is  gone ;  and  why  should  not  the  privilege  itself  also 
cease?  As  the  end  contemplated  by  the  law  can  no  longer 
be  attained,  why  shonld  the  means  be  preserved  when  they 
are  no  longer  wanted?  As  the  law  will  not  allow  an  indi- 
vidual the  right  of  homestead  before  he  becomes  the  head 
of  a  family,  why  should  it  allow  him  the  right  after  he  ceases 
to  be  such  ?  The  only  reason  why  the  law  will  not  allow  it 
in  the  one  case  is  equally  applicable  to  the  other.  When  au 
individual  ha^  not  been,  or  has  ceased  to  be,  the  head  of  a 
family,  the  law  cannot  anticipate  that  he  will  thereafter  be- 
come such  in  either  case.  When  he  does  in  fact  become 
the  head  of  a  family  the  law  protects  him  for  their  benefit. 
He  is  the  representative  of  the  family.  But  when  there  is 
DO  Aimily  to  protect  will  the  law  defeat  the  just  claims  of 
creditors  for  the  purpose  of  accomplishing  no  beneficial  end? 

It  is  true  the  party  once  had  a  family,  and  he  also  once 
had  protection  for  that  family;  but  since  the  family  has 
ceased  to  exist  the  protection  is  not  needed.  The  law  is  in- 
tended to  protect  individuals  while  bearing  certain  relations 
to  each  other.  When  that  relation  ceases,  the  cause  for  the 
protection  is  gone.  The  reason  ceasing,  the  rule  ceases. 
The  privilege  and  responsibility  must  go  together — one  is 
rightly  dependent  upon  the  other.  When  the  individual  no 
longer  has  the  care  of  a  iamily,  the  law  should  not  still  pro- 
tect him  as  if  he  had ;  he  should  only  be  protected  as  others 
are  who  are  at  present  in  the  same  state.  The  law  does 
not  look  to  his  past  or  future,  but  to  his  present  condition.'^ 

To  the  same  effect  are  the  cases  of  Cooper  v.  Cooper ^  24 
Ohio  St.  488 ;  Gallighan  v.  Payne,  34  La.  An.,  1057 ; 
BlaekweU  v.  Broughton,  56  (?a.,  392-3 ;  Heard  v.  Downer ,  47 
J6.,  631 ;  Jackson y.  Parrott,  68  76.,  490;  Green  v.  Marks, 
25  m,  221. 
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In  Calhoun  v.  Williams^  32  GratLy  18,  the  facts  were  that 
the  aged  father  and  mother  of  the  debtor  lived  with  him  at 
his  home  and  were  dependent  upon  him.  After  their  death, 
and  while  the  debtor  was  still  occupying  his  old  home,  he 
was  proceeded  against  by  a  creditor  and  the  court  refused  to 
allow  the  exemption,  saying  it  was  not  the  design  of  the 
statute  to  enable  a  man,  who  had  neither  wife  nor  child  nor 
others  dependent  on  him,  to  withhold  his  property  from  the 
payment  of  his  debts;  that  the  statute  was  intended  for  the 
benefit  of  the  family. 

The  cases  cited  by  the  court  from  Illinois,  Texas  aod 
Tennessee  seem  to  be  determined  on  the  peculiar  wording 
of  statutes  which  differ  from  our  constitutignal  provisions, 
and  are  not  therefore  authority  to  sustain  the  general  prin- 
ciple announced  by  the  court  in  this  case. 

In  Texas  the  statute  provides  that  the  right  of  homestead 
shall  remain  if  a  constituent  of  the  family  remains,  and  ihe 
court  held  that  the  language  included  a  surviving  husband 
as  well  as  a  surviving  wife. 

At  the  time  of  the  rendition  of  the  decision  in  the  97^ 
7//.,  «uj9ra,  the  statute  of  that  state  extended  the  exemption 
to  the  widower  just  as  to  the  widow,  and  the  decision  turned 
on  the  phraseology  of  the  statute. 

It  is  said  in  Barney  r.  Leeds,  51  N.  IL,  supra,  that  that 
casea^s  well  as  the  Massachusetts  cases,  are  "  predicated  upon 
the  idea  that  the  homestead  exemption  is  for  the  benefit  of 
the  debtor  as  well  as  the  family,  and  that  the  California 
canes  above  cited  went  upon  the  theory  that  the  design  of 
those  law-j  was  to  protect  the  family;  that  the  protection  of 
the  family  from  dependence  and  want  is  the  object  of  all 
homestead  laws.'' 

We  have  the  authority  of  this  court  to  sustain  the  latter 
view  from  its  earliest  declaration  upon  that  subject  to  Har- 
bison v.  Vaughn,  sup.,   determined  in  1884. 
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The  Iowa  statute  puts  the  question  to  rest  by  declariug 
that  "a  widow  or  widower,  though  without  children,  shall 
be  deemed  the  head  of  the  family  while  continuing  to  occupy 
the  house  used  as  such  at  the  time  of  the  death  of  the  hus- 
band or  wife/'  The  court  in  this  case,  under  the  asserted 
right  to  apply  the  law  to  new  cases  which  the  tramers  of  the 
constitution  did  not  anticipate  or  provide  for,  virtually  inter- 
polate this  provision  into  that  instrument.  A  liberal  con- 
struction should  be  given  to  exemption  laws  to  aid  them  in 
their  humane  policy,  that  is;,  the  protection  of  the  family,  but 
the  courts  cannot,  by  construction  extend  their  protecttion 
to  those  not  named  in  the  terms.  Believing  that  both  the 
better  reason  and  the  weightof  authority  sustain  this  view, 
I  think  the  judgment  of  the  court  below  should  be  reversed. 


CA.RVILL,  Ad.  v.  Jacks,  Ad.  I «    439 

1.  Decree:     Parti€%  to  J  bound  by  finding  of  facts, 

A  party  to  a  suit  in  equity  is  bound  by  the  finding  and  decree  of 
Uie  court,  and  is  estopped  to  deny  in  a  subsequent  suit  a  mate- 
rial fEict  charged  in  the  pleading  and  found  by  the  court. 

2.  Damages  :    Fraudulent  representations  in  sale  of  lands. 

The  measure  of  damages  for  breach  of  the  usual  covenants  of  a 
deed  is  the  purchase  money  and  interest.  Nothing  can  be  al- 
lowed for  improvements  and  the  increased  value  of  the  lands. 
But  where  the  vendee  is  induced  to  purchase  by  the  fraudulent 
representations  of  the  vendor  as  to  his  title,  he  may,  upon  evic- 
tion by  9k  better  title,  recover  of  his  vendor  all  the  damages 
naturally  resulting  firom  the  fraud,  although  the  land  was  con- 
veyed by  deed  with  warranty.  The  action  is  upon  the  fraud, 
not  upon  the  covenants  of  the  deed  ;  and  the  rule  of  damages 
for  breach  of  the  covenants  does  not  apply. 
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ERROR  to  Phillips  Circuit  Court. 
Hon.  J.  N.  "Cypert,  Circuit  Judge. 

James  P.  Clarke,  for  Plaintiff. 

The  fact  of  the  redemption  by  the  Ewart  heirb,  beiog 
prior  to  the  sale  to  appellant's  intestate,  is  conclusively  estab- 
lished by  the  record  in  the  Ewart  v.  Carville  suit,  to  which 
appellee's  intestate  Jacks  was  a  party  duly  served  with  pro- 
cess but  made  default,  and  Jacks  was  conclusively  bound  by 
the  determination  of  that  suit,  since  he  had  an  opportuniry 
of  controverting  plaintiff's  cause  of  action  and  refused  to  do 
so.     Abbott's  Trial  Evidence,  pp.  829-832. 

It  was  an  error  to  exclude  evidence  of  the  value  of  im- 
provements'as  an  element  of  damages,  on  the  ground  that 
Sec.  2267,  etc.,  GaniVs  Dig.  applied  only  to  adults.  Ha-My 
V.  Cole,  28  Art,  299.  The  statute  makes  no  exception  in 
favor  of  infants  or  others,  and  the  courts  can  make  none. 
6  Art,  14;  13  /d,  291;  16. Id.,  694;  20  Id.,  18. 

Tappan  &  Horner,  for  Defendant. 

The  declaration  of  law  made  by  the  court  was  proper  and 
legal.     Pitcher  v.  Limng8tone,i  J.  R.,page  1. 

The  finding  was  for  the  appellee,  and  this  court  will  not 
disturb,  where  there  is  not  a  total  want  of  evidence.  19 
Ark.,  117;  lb.  559;  21  Id.  306. 

Appellant's  intestate  was  not  an  ignorant  stranger,  dealing 
with  appellee's  intestate  for  the  land,  nor  was  he  in  a  posi- 
tion to  be  imposed  on,  for  he  knew  all  about  the  title,  and 
the  claim  of  the  Ewarts.  Review  the  evidence  ahd  contend 
that  the  finding  was  sustained  by  it. 

DuVal,   Special  Judge.    On  2d  day  of  November, 
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1881,  the  appellant  saed  the  appellee  for  damages  arising  out 
of  the  sale  of  a  certain  tract  of  land  by  the  appellee  to  ap- 
pellant's intestate. 

The  material  allegations  of  the  complaint  are  that  George 
A.  Carvill,  appellant's  intestate,  on  22d  day  of  May,  1879, 
purchased  from  appellee  a  tract  of  land  in  Phillips  county, 
Arkansas,  describing  the  same  as  the  Ewart  place,  and  also 
by  the  sub-division  of  section,  township,  and  range.  That 
he  paid  the  consideration  of  five  hundred  and  fifty  dollars, 
aod  went  into  possession  under  the  purchase. 

That  appellee  executed  to  the  defendant  a  deed  of  convey- 
ance with  covenants  of  warranty  against  the  claims  of  all 
persons  except  the  Ewart  heirs,  who  were  to  have  a  reason- 
able time  to  redeem.  That  appellee  represented  that  ht 
held  the  land  by  purchase  at  a  tax  sale.  May  13,  1872,  and 
had  a  deed  therefor ;  that  his  cJaims  were  in  full  force,  and 
that  his  vendee  would  be  entitled  to  a  compeneation  in  the 
event  of  redemption,  according  to  the  provisions  of  the 
statute  in  force  at  the  time  of  the  sale  for  taxes. 

That  relying  upon  these  representations  appellant's  intes- 
tate paid  the  consideration,  went  into  possession  of  the 
place,  paid  taxes  and  made  improvements  of  the  value  of 
11,800. 

That  suit  was  instituted  against  plaintiff's  intestate  by 
Helen  Ewart  and  others,  heirs  at  law  of  A.  &  Ewart,  the 
former  owner  of  the  place,  for  possession  ;  claiming  that  the 
atnoant  due  the  appellee  had  subsequent  to  the  sale  for  taxes, 
and  long  prior  to  the  institution  of  said  suit,  been  paid,  and 
thereby  the  claims  of  said  Jacks  and  all  other  persons  claim- 
ing under  him  were  extinguished ;  to  which  suit  the  said  ap- 
pellee was  a  party  duly  served  with  process  and  failed  to 
answer,  or  in  anywise  deny  allegations  of  the  complaint ;  and 
that  a  decree  was  rendered  in  favor  of  the  plaintiffs  in  said  suit 
against  the  appellant's  intestate  for  the  possession  of  the  land. 
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That  the  appellee  knew  that  the  place  had  been  redeemeil 
before  selling  to  the  deceased,  and  that  all  of  his  representa- 
tions in  respect  to  his  right  and  title  to  the  place  and  what 
would  pass  to  his  vendee  were  false  and  frandulent,  and  that 
his  intestate  was  induced  thereby  to  buy  said  land  and  erect 
valuable  improvements  thereon,  whereby  he  had  sustained 
damage  in  the  sum  of  two  thousand  and  two  hundred 
dollars. 

On  21st  day  of  November,  1881,  the  appellee  appeared 
and  filed  his  answer,  in  which  he  admits  the  sale  of  the  land 
as  stated  ;  that  the  consideration  was  nominally  $550,  but 
was  really  a  lot  of  lumber  and  a  debt  due  from  another  per- 
son ;  admits  the  consideration  was  paid  and  defendant  went 
into  possession ;  that  appellee  executed  and  delivered  a  deed 
containing  covenants  of  warranty  as  stated  in  the  complaint, 
but  denies  that  the  word  redeem  meant  what  it  was  alleged 
in  the  complaint  to  mean ;  denies  that  he  represented  that 
he  had  a  tax  title  in  full  force,  or  that  his  vendee  would  be 
entitled  to  compensation  according  to  the  statute  in  the 
event  of  a  redemption  by  the  heirs  of  Ewart,  or  that  he 
made  any  representations  in  regard  to  his  title,  or  the  com- 
pensation his  vendee  would  be  entitled  to  in  the  event  of  a 
redemption ;  that  before  and  at  the  time  of  the  sale  the 
decedent  was  entirely  familiar  with  his  title,  and  only  pur- 
chased of  ^pellee  the  bare  possession  of  the  land ;  ^*  and  he 
said  "  he  could  purchase  the  interest  of  the  heirs  for  $250, 
and  *^  agreed  if  defendant  would  convey  to  him  he  would 
purchase  from  the  said  heirs,  and  the  exception  in  tavor  of 
said  heirs  was  intended  to  prevent  said  Carvill  from  in  any 
manner  claiming  the  land  to  their  exclusion  ;  "  that  he  did 
purchase  said  land  at  a  tax  sale,  under  an  agreemer»t  with 
the  widow  of  the  former  owner  that  he  was  to  hold  same  un- 
til "  he  was  paid  all  sums  she  might  owe  him  ;  that  she  sold 
a  part  of  the  land  to  S.  S.  Dawson,  who  agreed   to  pay  the 
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defendaDt  the  amount  then  due^  and  defendant  executed  a  re- 
ceipt to  Dawson  for  the  amount;  but  said  Dawson  did  not  pay 
the  same  when  due,  and  returned  the  receipt  to  be  held  until 
he  should  pay  appellee  all  sums  he  should  owe  him ;  that 
the  heirs  of  Ewart,  after  the  death  of  the  widow,  abandoned 
the  land  and  he  took  possession;  that  the  sa»d  George  A. 
Carvill  desired  the  land,  and  believing  if  he  could  obtain 
po&«iession  he  could  for  a  small  sum  buy  the  title  of  the 
heir-,  proposed  to  purchase,  being  at  the  time  fully  advised 
as  to  appellee's  claim,  and  knew  that  he  was  only  buying 
from  appellee  the  possession ;  and  appellee  made  no  represen- 
tations to  him  that  he  claimed  or  would  sell  anything  more 
than  the  possession  ;  and  refused  to  sell  until  said  George  A. 
Carvill  agreed  to  buy  from  said  heirs;  and  subsequently  told 
defendant  that  one  of  them  ofiered  to  sell  for  fifty  dollars, 
but  that  he  would  get  it  for  twenty-five  dollars;  and  that 
George  A.  Carvill  lost  possession  by  his  refusing  or  neglect- 
ing to  purchase  from  the  heirs  as  he  agreed  with  the  defen- 
dant to  do. 

Admits  that  the  decedent  went  into  possession  and  made 
some  improvements,  but  denies  that  the  same  were  worth 
more  than  four  hundred  dollars. 

An  analysis  of  the  prolix  pleadings  shows,  when 
stripped  of  their  superfluous  and  redundant  words  and 
phrases : 

That  the  action  is  for  damages  occasioned  by  the  fraudu- 
lent representations  made  by  appellee  in  respect  to  his  title 
to  the  property,  in  this,  that  the  purchaser  would  be  entitled 
to  the  value  of  improvementb  made  on  the  land,  and  the 
purchase  money  paid  for  the  purchase  at  the  tax  sale  accord- 
iogs  to  the  statute,  and  that  the  tax  purchase  was  in  full 
force,  and  he,  the  appellee,  had  done  nothing  to  impair  his 
rights  under  it. 

The  appellant,  plaintiflf  in  the  court  below,  alleged  in  the  to' dec're^ 
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boQDd  b 7  complaint  that  the  land  had  been  redeemed  long  before,  and 
facto.  the  appellee's  rights  under  his  purchase  had  been  extin- 
guished ;  and  that  appellant's  intestate  had  been  evicted  bj 
a  decree  in  favor  of  the  Ewart  heirs  in  a  suit  in  which  ap- 
pellee was  a  party  duly  served  and  failed  to  answer;  that  he 
was  damaged  in  the  sum  of  $2,200. 

The  answer  admits  the  sale,  the  execution  of  the  deed  and 
payment  of  the  consideration  ;  denies  making  any  of  the 
representions  alleged  in  respect  to  redemptions;  denies  that 
the  land  had  been  redeemed ;  says  he  only  sold  the  posses- 
sion, which  he  took  after  the  widow  died  and  the  heirs 
moved  off. 

The  decree  of  the  court  in  the  suit  of  the  Ewart  heirs 
against  appellant's  intestate,  appellee  and  others,  decided  that 
the  land  had  been  redeemed  by  Dawson  for  the  widow  and 
heirs,  and  upon  that  finding  evicted  the  defendants  therein, 
who  held  under  appellee,  without  allowing  them  anything 
for  taxes  or  improvements. 

The  appellee  being  a  party  to.  the  suit  is  bound  by  the 
finding  and  decree  of  the  court,  and  is  estopped  from  deny- 
ing that  Dawson  paid  him  the  money  for  the  redemption  of 
the  land  as  stated  in  his  receipt. 

The  only  issue  therefore  is,  whether  the  appellee  made  the 
representations  alleged ;  whether  they  were  false  and  whether 
the  appellant's  intestate  was  induced  to  purchase  the  land  by 
them,  and  was  damaged. 

The  cause  was  submitted  by  consent  to  the  court  sitting 
as  a  jury,  who  having  heard  the  testimony,  and  argument  of 
counsel,  found  for  appellee,  and  rendered  judgment  that  the 
appellant  as  administrator  take  nothing  by  his  suit  and  the 
appellee  recover  against  him  all  the  costs,  for  which  execu- 
tion might  issue,  to  which  finding  and  judgment  of  the  court 
the  plaintifi  excepted. 
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The  appellant  filed  a  motion  for  a  new  trial  on  the 
gronnds : 

1.  That  the  declarations  of  law  made  by  the  court  are 
incorrect. 

2.  The  findings  of  facts  by  the  court  are  contrary  to  the 
evidence. 

3.  The  court  erred  in  excluding  evidence  as  to  value  of 
improvements. 

Which  the  court  overruled,  to  which  judgment  the  appel- 
lant excepted  and  prayed  an  appeal  to  this  court,  which  was 
granted,  time  being  allowed  to  prepare  his  bill  of  exceptions; 
it  was  subsequently  signed  by  the  judge  and  filed. 

The  court  below  declared  the  law  as  follows :  "That  to 
entitle  plaintiff  to  recover  in  the  action  it  was  necessary  for 
him  to  show  by  the  testimony,  that  the  defendant,  at  the 
time  of  the  sale,  made  to  the  said  George  A.  Carvill,  some 
representations  in  regard  to  the  title  under  which  he  held 
the  land  sold,  which  were  false  and  fraudulent ;  that  the 
same  were  made  to  induce  the  purchase  by  Carvill,  and 
which  did  induce  the  said  Carvill  to  make  said  purchase, 
and  that  by  means  of  said  false  and  fraudulent  representa- 
tions he  suffered  damages." 

The  court  finds  the  facts  to  be  that  at  the  time  of  the  sale 
ot  the  Evart  tract  of  land  by  T.  M.  Jacks,  the  defendant,  to 
George  A.  Carvill,  now  deceased,  the  said  defendant  held 
the  same  by  a  tax  deed,  and  that  there  was  due  him  for 
taxes  paid  on  the  land  the  sum  of  about  two  hundred  dollars, 
and  that  there  were  no  fraudulent  or  deceitful  representa- 
tions made  by  defendant  to  said  Carvill  to  induce  the  pur- 
chase. 

It  appears  from  the  testimony  that  appellee  first  leased 
the  land  to  appellant's  intestate  in  the  year,  1877,  for  five 
years;  and  in  May,  1878,  he  entered  into  a  contract  in 
writing  for  the  sale  of  land  to  said  Carvill  at  a  certain   stip- 
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ulated  price.  In  this  contract  it  is  recited  that  the  appellee 
held  (he  land  by  virtue  of  a  purchase  at  tax  sale  and  that  be 
had  agreed  with  Mrs.  Ewart  that  she  might  redeem  it 
under  the  law  as  it  existed  at  the  time  of  the  purchase. 

The  appellant,  who  was  plaintiff  in  the  court  below,  testi- 
fies that  he  was  present  on  two  or  three  occasions  while  the 
appellee  and  decedent  were  negotiating  the  sale  and  pur- 
chase of  the  Ewart  place ;  on  these  occasions  the  appellee 
repi^esented  that  he  held  the  land  by  a  tax  title,  and  that  all 
his  rights  as  purchaser  at  a  tax  sale  would  pass  to  any  per- 
son to  whom  he  might  sell;  that  the  heirs  of  A.  P.  .Ewart, 
who  formerly  owned  the  place,  were  entitled  to  redeem,  but 
to  do  so  they  would  have  to  pay  the  amount  originally  paid 
and  costs  and  all  taxes  subsequently  paid  thereon,  and  one 
hundred  per  cent.;  that  he  was  present  when  the  sale  was 
finally  made  and  knew  it  was  made  with  this  understanding 
by  his  intestate;  that  he  and  his  intestate  sometime  afler  the 
purchase  went  to  appellee  and  told  him  that  Dawson  and 
Clint  Ewart  claimed  that  the  land  had  been  redeemed  years 
before ;  that  appellee  stated  that  the  assertions  of  Dawson 
and  Ewart  were  untrue,  and  reiterated  that  he  held  the  land 
by  virtue  of  a  tax  title,  which  the  Ewart  heirs  could  only 
defeat  by  redemption  according  to  law;  he  also  told  George 
A.  Carvill  to  let  the  Ewarts  do  and  say  what  they  pleased, 
they  could  get  posession  only  by  redemption,  and  that  it 
would  be  better  for  him  if  they  would  redeem,  because 
he  would  then  get  more  than  the  place  was  worth.  Upop 
this  assurance  George  A.  proceeded  with  his  improve- 
ments and  remained  in  possession  until  he  was  evicted  by 
the  judgment  of  the  court  at  the  said  suit  of  the  Ewart  heirs. 

Croher,  another  witness,  says  that  he  heard  appellee  tell 
appellant's  intestate,  that  the  heirs  of  Ewart  could  only 
defeat  the  tax  title  which  he  proposed  to  convey  to  him  by 
paying  up  all  charges  with  one  hundred  per  cent,  and  the 
value  of  the  improvements. 
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Appellee  asserts  in  the  contract  of  sale  of  May,  1878, 
that  '^Mrs.  Evarts  and  her  heirs  had  had  possession  and  use 
of  the  place  until  last  year,  so  there  is  no  reduction  on  ac- 
couDt  of  rent." 

In  the  deed  is  inserted  a  condition.  "The  Ewart  hcirp 
are  to  have  a  reasonable  time  to  redeem.''  The  appellee, 
althongh  not  a  competent  witness  in  this  action  to  testify  as 
to  transactions  between  him  and  decedent,  if  he  had  been 
objected  to,  did  testify  as  a  witness  that  there  was  due  him 
from  Mrs.  Ewart  when  he  made  the  trade  with  George  A. 
Carvill,  over  two  hundred  dollars,  for  taxes  paid  after 
redemption  which  she  never  paid  ;  that  he  supposed  there 
was  due  him  all  he  sold  the  land  for,  at  the  time  of  sale  ; 
says  he  gave  Dawson  the  receipt  but  it  was  afterward  given 
op  and  destroyed ;  there  was  due  over  two  hundred  dollars 
for  '^subseqent  taxes.''  This  testimony  was  overcome  by 
the  finding  and  decree  of  the  court  in  the  case  of  the  Ewart 
heirs  against  the  Carvills  and  appellee,  which  were  that  the 
land  had  been  redeemed  by  Mrs.  Ewart  long  prior  to  the. 
sale  by  him  to  decedent,  and  for  that  reason  cancelled  the 
tax  deed  to  him  and  his  deed  to  the  Carvills. 

If  he  had  made  the  defense  in  that  action  and  established 
to  the  satisfaction  of  the  court  that  the  land  had  not  been 
redeemed,  the  suit  of  the  Ewart  heirs  would  have  been  dis- 
missed, because  of  their  failure  to  tender  the  taxes  and  value 
of  improvements  which  had  been  made  and  paid  by  him 
and  his  vendees ;  and  if  not  dismissed,  his  co-defendants, 
who  were  his  vendees,  would  have  been  allowed  the  full 
valueof  their  improvements,  taxes  and  penalties  and  costs 
according  to  the  statute.  In  our  opinion  appellee's  testi- 
mony ought  not  to  be  considered,  and  without  it  there  is 
not  a  scintilla  of  evidence  to  sustain  the  finding  of  thee  ourt, 
that  there  were  due  him  two  hundred  dollars  for  taxes  paid 
on  the  land  by  him  before  he  sold  to  the  Carvills, 
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There  can  be  do  dispute  thai  the  appelle  made  the  repre- 
sentations alleged  in  the  complaint,  for  they  are  testified  to 
by  the  witnesses;  are  repeated  in  the  contract  for  the  sale  of 
the  land  in  May,  1878.  The  decree  of  the  court  in  the  case 
of  the  Ewart  heirs  shows  them  to  be  false.  In  his  answer 
he  says  he  took  possession  of  the  land  after  the  Ewart  heirs 
left  it ;  if  it  had  been  redeemed  he  was  only  a  tresspasser. 
His  theory  that  George  A.  Carvill  paid  or  agreed  to  pay 
him  five  hundred  and  fifty  dollars  for  bare  possession  of 
land  which  he  expected  to  buy  from  the  rightful  owner  for 
a  small  sum  is  not  reasonable. 

It  is  clearly  shown  by  the  testimony  that  the  representa*- 
tiona  of  appellee  were  not  only  false  but  were  intended  to 
deceive  and  the  appellant's  intestate  was  induced  thereby  to 
purchase  from  him  what  title  he  had,  with  the  belief  that  in 
any  event  he  would  be  protected  under  the  law  for  the  taxes 
with  penalty  and  cost«  and  interest,  and  the  full  value  ot  bis 
improvements  before  he  could  be  deprived  of  the  land. 

It  is  contended  that  he  is  bound  by  the  provisions  of  the 
deed  which  he  accepted. 

3.  Dam-     If  a  pcrsou  be  induced  by  fraudulent  statements  to  enter 

AOBS:   For  '^    ,  ,     . 

frmudaient  into  a  written   contract,  it  18   competent   for   him  to  prove 

repreeenta-  '  *  * 

of*iindl  ****  fraud  by  evidence  aliunde,  although  the  written  contract  or 
deed  of  conveyance  is  silent  on  the  subject  to  which  the 
fraudulent  representation  refers.  Hotson  r.  Brown,  9  C  B, 
{N.  S.)  DobaU  v.  Stevens,  3  jB.  cfc  C,  623;  Holbrook  v.  BuH, 
22  Pick.,  546;  Kerr  on  Fraud  and  Mis.,  388. 

A  purchaser  may  after  conveyance  bring  an  action  on  the 
case  for  a  fraudulent  misrepresentation  of  the  property  or 
title.  Gerhard  v.  Bates,  2  E.  &  BL,  476 ;  Fillmore  v.  Hood, 
5  Bing,  N.  C,  97;  Love  v.  Oldliam,  22  Ind.;  Shackleford  v. 
Handy,  1  A.  K.  Marsh,370  ;  White  v.  Seaver,  25  Barb.,  235; 
Fearsail  v.  Chapin,  44  Fenn.,  St.  9;  Kerr  on  Fraud  and 
Mistake,  827. 
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FraDdulent  representations  or  deceit  accompanied  by 
damage  constitute  a  good  ground  of  action  in  respect  to  a 
sale  of  land  as  much  as  in  respect  to  personal  property^  and 
that  too  where  the  land  had  been  conveyed  by  deed  with 
covenants  of  warranty.  1  (Jomatock,  308;  Waddellv.  For^ 
diek^  Davis,  18  Johnson,  325;  Culver  v.  Avery,  7  Wendell, 
SS6;  Beach  v.  King,  17  Wendell,  197;  Haight  v.  Hoyt,  19 
a:  Y.,  464. 

Damages  are  defined  to  be :  ^'The  indemnity  recoverable 
by  a  person  who  has  sustained  an  injury  either  in  his  person, 
property  or  relative  rights  through  the  act  or  default  of 
another."     1  JJot^ricr  Dic^.,  420. 

Generally  the  conrt  is  not  particularly  careful  to  weigh  ^Hn 
golden  scales'^  the  damages  recoverable  in  tort.  Brown^s 
Du^y,  102. 

The  general  rule  is  that  damages  arci  or  ought  to  be, 
compensatory.  Yates  v.  Joyce,  11  Johns.,  136;  Allison  v. 
MeClure,  15  Ohio,  726;  16  American  E.,  270. 

In  Pitcher  V.  Livingston,  4  Johns,  i2.,  11,  the  court  say: 
"  If  any  imposition  is  practiced  by  the  grantor  by  the  fraud- 
ulent suppression  of  truth  or  suggestion  of  falsehood  in  rela- 
tion to  his  title,  the  grantor  may  have  an  action  on  the  case 
in  the  nature  of  a  writ  of  deceit,  and  in  such  action  he  would 
recover  to  the  full  extent   of  his  loss." 

In  an  action  for  fraudulent  misrepresentation  the  plaintiff 
may  recover  damages  for  any  injury  which  is  the  direct  and 
natural  consequence  of  his  acting  on  the  faith  of  defendant's 
representations.     Crater  v.  BruniagCyZZ  N.  Y.  Law,  513. 

The  intestate  of  the  appellant  was  not  required  to  exer- 
cise more  than  ordinary  diligence  in  examining  the  title  of 
the  appellee.  The  latter  had  the  deed  of  the  Clerk  of  Phil- 
lips county  conveying  to  him  the  land  as  having  been  pur- 
chased by  him  at  a  collector's  sale  for  taxes,  and  this  was  on 

record,  and  he  was  in  possession  or  exercising  control  over  it. 
29 48 
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He  had  in  1877  leased  it  to  decedent  for  five  years,  and 
then  sold  it  to  him  in  1878,  and  finally  conveyed  it  to  him 
in  1879,  asserting  all  the  time,  verbally  and  in  his  written 
contract  and  deed,  that  he  held  the  land  by  a  tax  title  which 
had  not  been  redeemed. 

It  would  be  unreasonable  to  hold  that  George  A.  Carvill 
did  not  believe  these  assertions  as  to  the  terms  by  which 
appellee  held  the  land,  and  that  he  was  not  induced  thereby 
to  make  the  purchase  from  the  appellee. 

There  was  nothing  upon  the  record  to  show  that  the  land 
was  redeemed,  and  when  the  Carvills  went  and  told  him  that 
Dawson  and  Clint  Ewart  had  notified  them  that  the  land  bad 
been  redeemed,  he  indignantly  denounced  their  statements 
to  be  false,  and  reiterated  that  the  only  way  "the  Ewart 
heirs  could  get  possession  was  by  redemption  according  to 
law." 

The  measure  of  damages  in  an  action  for  the  breach  of  the 
usual  covenants  in  a  deed,  is  the  purchase  money  with  inter* 
est.  Nothing  can  be  allowed  for  improvements  and  the 
increased  value  of  the  land.  Pitcher  v.  lAvingstoTijUbisupraf 
Logan  vs.  Moulder,  1  ArL,  313. 

This  is  now  the  universal  rule  iu  actions  upon  the  breach 
of  the  covenants  in  the  deed,  but  it  is  different  in  an  action 
upon  the  fraudulent  representations  as  to  title  or  other  mate- 
rial matters  in  respect  to  the  land.  In  such  cases  the  dam- 
age must  be  compensatory.  The  land  in  this  case  was  pur- 
chased by  the  decedent  for  immediate  use,  and  believing 
that  he  should  be  entitled  to  hold  it  until  he  should  be  paid 
the  value  of  all  improvements  he  might  make,  he  had  the 
right  under  the  circumstances  to  recover  them  in  this  action; 
and  his  right  derives  additional  force  from  the  negligence  or 
laches  of  the  appellee,  in  failing  to  show  if  he  could,  in  the 
suit  of  Ewart^s  heirs,  that  the  land  had  not  been  redeemed. 
In  that  event  the  Carvills,  as  we  have  before  stated^  would 
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have  been  protected  under  sections  2267  et  aeq.,  Gantt's 
Digest,  which  apply  with  equal  force  to  the  lands  owned  by 
infants  and  adults,  which  may  be  sold  for  non-payment  of 
taxes  due  thereon. 

The  appellant  therefore  was  entitled  to  show  in  the  court 
below  the  damages  which  his  intestate  sustained  which 
resulted  naturally  from  the  fraud  of  the  appellee.  This  would 
have  been  but  a  fair  compensation  for  the  injury  inflicted 
opoD  him  by  the  fraud  of  the  appellee,  whose  conduct  gave 
him  no  claim  to  have  ^Hhe  damages  weighed  in  golden 
Bwles.'* 


185[ 


SoBKELs  V.  Self,  Adm'r.  ,^  426 

1.  Pleading  and  Practice:    Amending  to  correspond  with  proof:      . f-    - 

Presumption.  |43         451 

If  a  plaintifT&ils  to  demur  to  an  answer  defectively  stating  a  good 
defence,  and  the  tesUmony  which  Is  admitted  without  objection, 
shows  a  good  defence,  the  answer  will  be  regarded  as  amended 
to  correspond  with  it.  And  where  there  is  no  bill  of  exceptions 
this  court  will,  in  suppoitof  a  Judgment  below,  presume  that  the 
defects  in  the  answer  were  cured  by  the  proof  at  the  trial. 

2.  Homestead:     U,  S.  not  subject  to  debts  before  patent. 
A  homestead  on  land  of  the  United  States  is  not  liable  to  any  debt 

contracted  prior  to  the  issuance  of  the  patent  therefor. 


APPEAL  from  Lincoln  Circuit  Court. 
Hon.  X.  J.  PiNDALL,  Circuit  Judge. 


!/•  L.  Jones  for  appellant. 
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mentS  w-  CocKKii^L,  C.  J.  Sorrels  petitioned  the  Probate  Court 
w?th  pr^.^  for  an  order  to  sell  the  lands  of  his  deceased  debtor  un- 
der the  act  of  February  15th  1877.  On  appeal  to  the 
Circuit  Court,  the  case  was  submitted  to  the  court,  sitting 
as  a  jury,  on  the  petition  and  the  answer  of  the  adminis- 
trator ;  and  the  court  being  advised  as  to  the  fadSy  as  the 
record  states,  gave  judgment  for  the  administrator. 
There  was  no  motion  for  a  new  trial  and  no  bill  of  excep- 
tions. We  infer  from  the  record  entry  that  the  case  was 
heard  upon  proof  of  the  issues  made  by  the  pleadings, 
and  we  must  presume  that  the  judgment  below  is  right 
if  the  answer  states  a  defence  to  the  petition.  It  is  not 
tio^"""^"  necessary,  however,  in  such  case  that  the  answer  should 
state  a  defence  perfect  in  every  particular,  for  if  it  con- 
tains the  substance  of  a  defence  imperfectly  stated,  the 
presumption  would  be  that  the  defects  in  the  answer 
were  cured  by  the  proof  at  the  trial.  If  the  plaintiff  de- 
sires to  take  advantage  of  such  defects,  he  can  do  it  by 
demurrer,  but  if  he  fails  to  do  so,  and  on  the  trial  testimony 
which  pieces  out  a  good  defence  is  admitted  without  objec- 
tion, the  answer  will  be  regarded  as  amended  to  correspond 
with  it.  Hawks  v.  Harris,  29  ArL,  323 ;  Healy  v.  Connerj 
40J6.,  352. 

The  answer  here  states  that  the  land  described  in  the 
petition,  was  entered  by  the  decedent  in  the  U.  S.  land 
office  under  an  Act  of  Congress  entitled  "An  Act  to  pro- 
vide homesteads  on  the  public  domain  to  actual  settlers ;" 
and  that  after  the  debt  due  petitioner  was  contracted  the 
patent  to  the  lands  had  been  issued  to  decedent's  heirs. 

The  Constitution  of  the  XJ.  S.  invests  congress  with  the 
power  to  dispose  of  and  make  rules  and  regulations  in 
regard  to  the  public  domain.  State  and  federal  coorts 
have  concurred  in  holding  that  the  power  of  congress 
under  this  provision  is  almost  without  limit.    Congress 
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are  the  sole  judges  of  what  rules  and  regulations  are 
necessary,  and  when  established  their  rules  in  this  con- 
nection are  the  supreme  law  of  the  land. 

In  Gibson  v.  Choteau^  18  Wal.y  92,  the  Supreme  Court  of 
the  TJ.  S.  say :  Congress  has  the  absolute  right  to  pre- 
scribe the  times,  the  conditions  and  the  mode  of  transfer- 
ring the  property,  or  any  part  of  it,  and  to  designate  the 
persons  to  whom  the  transfer  shall  be  made.  No  state 
legislature  can  interfere  with  the  right  or  embarrass  its 
exercise.    See  U.  S.  v.  Gratioty  14  Pet.,  526. 

Under  this  authority  congress  declared  that  a  home-    2.  homk. 

-,,,-.  ,  ,  .  STKADfrom 

stead  should  be  /nven  to  an  actual  settler  on  certain  con-  u.  s  not 

o  subject    t  o 

ditions,  and  it  was  provided  in  case  he  should  die  without  J?a^** "; 
receiving  a  patent  therefor,  that  it  should  issue  to  his  '**"  '**'*°^* 
widow  or  heirs.  This,  as  we  have  seen,  congress  had  the 
uoquestioned  right  to  direct.  The  heirs  of  the  deceased 
homesteader^  in  this  case,  availed  themselves  of  the  pro- 
vision and  took  the  title  to  themselves.  It  is  not  neces- 
sary to  enquire  whether  congress  intended  by  this  pro- 
vision to  invest  them  with  the  title  free  from  the  claims 
of  the  creditors  of  their  ancestor,  for  in  section  2296  of 
the  same  chapter  of  the  Rev.  Statutes,  it  is  declared 
"  that  no  lands  acquired  under  the  provisions  of  this 
chapter  shall  in  any  court  become  liable  to  the  satisfac- 
tion of  any  debt  contracted  prior  to  the  issuing  of  the 
patent  therefor." 

Effect  has  been  given  to  this  provision  of  the  statute 
by  the  courts  whenever  the  question  has  arisen.  Seymour 
V.  Jowrdan,  3  DiU.,  437;  QUI  v.  Hallock,  33  Wis.,  523; 
Nyeum  v.  Allister,  33  Iowa,  374. 

It  is  held  that  a  judgment  obtained  on  a  debt  con- 
tracted before  the  patent  issued  is  not  a  lien  on  land  ac- 
quired under  the  act,  and  that  the  land  cannot  be  sold 
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under  execution  from  Buch  judgment,  whether  it  belongs 
to  the  original  settler,  or  a  purchaser  from  him.  Ililler 
V.  LMCy  47  Cal,  848;  Rmsdv.  Loth,  21  Minn.,  167. 

TSo  attempt  is  made  by  congress  to  control  these  lands, 
or  put  any  condition  on  the  state  in  reference  to  them, 
for  any  act  done  or  debt  contracted  alter  title  has  passed 
from  the  U.  S.  They  simply  assure  the  settler  who 
enters  on  the  land,  in  any  event — whether  the  patent 
shall  thereafter  issue  to  him,  his  widow  or  his  heirs — 
that  the  land  and  the  fruits  of  his  labor  thereon  shall 
not  be  subject  to  be  taken  for  debts  contracted  while  the 
title  to  the  same  was  in  the  government. 

To  deny  to  congress  the  power  to  make  a  valid  and 
effective  contract  of  this  sort  with  the  homestead  claim- 
ant would  materially  abridge  its  power  of  disposal  and 
seriously  interfere  with  a  favorite  policy  of  government 
which  fosters  measures  tending  to  a  distribution  of  the 
lands  to  actual  settlers  at  a  nominal  price.  Miller  v.  LUUtf 
supra. 

Affirmed. 


Carvill  v.  Jacks  Adm'r. 


,  43  4m|  1,    Damages;    For  fraud. 

Fraud  and  injury  must  concur  to  flirnish  ground  for  Judicial  action. 
Fraud  without  damage  or  damage  without  fraud  is  not  wiffi- 
cient. 

2.     Same  :    Fraudulent  refreseniationsi     Wko  may  sue  for. 
It  is  not  necessary  to  support  and  action  for  false  representation, 
that  the  representation  be  addressed  directly  to  the  plaintiff.   If 
it  be  made  with  the  intent  to  influence  every  person  to  whom 
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It  may  be  oommunlcated,  or  who  may  read  or  hear  of  it,  it  is  suf- 
ficient. Nor  is  it  essential  to  the  right  of  action  that.the  misrep- 
resentation be  the  sole  inducement  to  a  purchase. 

3.  Same  :  Same:  Measure  of  damages. 
In  an  action  for  breach  of  the  covenants  of  seizin  and  quiet  enjoy- 
ment in  a  deed,  the  measure  of  damages  is  the  purchase  monev 
and  interest ;  but  where  the  purchase  is  induced  by  the  vendor's 
&Ibe  and  fraudulent  representations  of  his  title,  the  purchaser 
may,  upon  eviction  by  a  better  title,  sue  upon  the  fraud  and  re- 
cover the  purchase  money  and  interest  and  also  the  value  of  such 
improvements  made  upon  the  land  as  were  consistent  with  the 
use  for  which  he  purchased  it. 

ERROR  to  PhiUip%  Circuit  Court. 
Hon.  J.  N.  Cypert,  Judge. 

James  P.  OxirU  for  plaintiflT. 

Where  a  vendor  during  a  negotiation  for  a  sale  makes 
a  false  and  fraudulent  representation  that  induces  another 
to  purchase,  he  is  responsible  for  the  damage  sustained 
by  the  purchaser,  although  the  fraudulent  representations 
were  not  made  directly  to  him,  but  to  another.  AUxan- 
der  V.  Beresfordy  6  Cuahman,  (ifws.),  747.  In  civil  as  well 
as  criminal  matters,  a  person  is  responsible  for  all  conse- 
quences that  reasonably  result  from  his  acts. 

A  warranty  knowingly  false,  may  be  waived  as  a  con- 
tract and  an  action  for  fraud  maintained.  Lewis  v.  TatHa- 
fero,  Sup.  Ct.  Ga.,  Dec.  6,  1876,  8  B^orter  349. 

The  falsity  of  Jacks'  representations,  and  the  eviction 
of  plaintiflF  is  sufficiently  shown  by  the  record  in  Ewart 
V.  Carville  by  which  he  ia  bound. 

Tappan  &  Homor  for  defendant. 

The  declaration  of  law  made  by  the  court  was  correct. 
Prilchard  v.  Livingston  4  /.  JB..,  page  1 ;  Sedgwick  on  dam- 
agesjp.  207. 
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The  trade  was  made  with  Geo.  A.  Carville,  and  he  sold 
the  land  to  appellant,  who  agreed  to  take  a  deed  direct 
from  Jacks;  there  were  no  representations  made  to  appel- 
lant, and  no  transaction  with  her. 

DuVal,  S.  J.  Prior  to  the  2nd  day  of  December  A.  D. 
1881,  the  appellant  instituted  an  action  in  the  Circuit 
Court  of  Phillips  county  against  the  appellee  for  damages 
for  the  loss  of  the  land  she  was  induced  to  buy  from  him 
by  his  false  and  fraudulent  representations  as  to  his  title, 
and  for  improvements  made  thereon.  She  laid  her  dam- 
ages at  the  sum  of  twelve  hundred  and  fifty  dollars. 

The  facts  set  forth  in  her  complaint  are  substantially : 
That  appellee  represented  to  her  that  he  held  the  land 
mentioned  and  described  in  her  complaint  under  a  deed 
executed  to  him  under  a  purchase  at  a  sale  of  lands  for 
non-payment  of  taxes  on  the  13th  day  of  May  1872. 

That  the  same  had  never  been  redeemed.     That  the 
owners  of  the  land  were  minors  at  the  time  of  the  sale,  and 
were  still  entitled  by  law  to  redeem,  but  before  this  ven- 
dee could  be   evicted   the  owners  would  be  required  to 
tender  and  pay  the  full  value  in  money   of  all   improve- 
ments made  thereon,  and  all  the  taxes  and  costs  firstpaid 
by  him  upon  said  lands,  and  interest  at  one  hundred  per 
cent,  and  twenty -five  per  cent  per  annum  upon  all  costs 
and  taxes  paid  thereafter  from  the  time  the  same  were 
paid,  and  that  such  right  would  pass  and  vest  in  her  by 
her  deed.     The  land  was  free  from  incumbrances  made  or 
suftered  by  him.     That  he  was  possessed  of  full  right  to 
convey  and  transfer  said  land,  and  her  title  could  only 
defeated  by  the  Ewart  heirs,  who  were  the  owners  of 
J  land,  and  who  were  minors  at  the  time  ot  the  sale, 
d  could  redeem  at  any  time  within  two  years  after 
ij  came  of  age,  but  only  upon  the  terms  as  already 
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stated.  That  he,  as  purchaser  of  the  said  lands,  had 
done  or  suffered  no  act  which  in  any  way  impaired  her 
right  to  claim  the  redemption  money  allowed  as  afore- 
said by  law,  and  that  the  said  right  remained  in  full 
force,  and  his  assignee  would  take  it  free  from  incum- 
brance or  set-offl  That  said  representations  were  false, 
and  the  said  land  had  long  before  been  redeemed  and 
said  Jacks  had  received  payment  in  full  for  all  that  was 
dae  him  by  reason  of  his  said  purchase.  That  plaintiff, 
reposing  faith  and  confidence  in  the  truth  of  these  repre- 
sentations purchased  the  land,  paid  the  purchase  money, 
and  the  said  defendant  conveyed  it  to  her  and  she 
eutered  into  possession  thereof  and  made  permanent 
and  valuable  improvements  thereon  to  the  value  o 
$1,000. 

That  afterwards  the  said  heirs  at  law  of  A.  P.  Ewart 
sued  her  for  possession  of  said  land  and  recovered  the 
same  from  her  and  she  was  evicted  therefrom;  that  said 
Jacks  (appellee)  was  a  party  to  the  said  suit  and  made  no 
defence. 

That  all  and  singular  the  statements  and  representa- 
tions made  by  the  appellee  were  false  and  fraudulent 
and  the  said  appellee  well  knew  them  to  be  false  at  the 
time;  and  that  the  plaintiff  was  induced  thereby  to 
purchase  said  land  and  sustained  damages  as  above 
stated. 

The  appellee  answered,  admitting  the  selling  of  the 
land  described  in  the  complaint  to  the  appellant,  that 
she  paid  him  the  purchase  money  agreed  upon  and  he 
executed  and  delivered  to  her  a  deed  for  the  same. 
Denies  that  he  made  representations  about  what  it  would 
take  to  redeem ;  that  the  purchase  was  made  by  George 
Carvill,  who  was  entirely  familiar  with  his  title,  and  that 
he  purchased  at  the  same  time  a  tract  of  land  from  the 
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appellee  of  about  148  acres  (out  of  which  one  acre  con- 
veyed to  appellant  was  taken)  for  the  purpose  of  getting 
possession  and  buying  in  the  title  of  the  heirs  of  Ewart, 
which  he  expected  to  get  at  a  small  price ;  admits  the 
eviction  of  the  plaintiff  in  the  suit  of  the  Ewart  heirs, 
of  which  he  was  a  party.  The  complaint  and  answer 
are  unnecessarily  long  and  the  pleadings  evidiently 
ignored  the  requirements  of  the  code  that  the  complaint 
and  answer  should  contain  a  statement  in  ordinary  and 
concise  language,  without  repetition  of  the  facts  consti- 
tuting the  plaintiflTs  cause  of  action  or  the  defendant's 
defence.  Many  of  the  statements  in  both  are  merely 
matters  of  evidence. 

The  case  was  submitted  by  consent  to  the  court  sittmg 
as  a  jury,  who  after  hearing  the  evidence  and  argument  of 
counsel  found  as  follows  : 

"  That  there  was  no  sale  of  the  property  described  in  the 
complaint,  by  the  defendant  to  the  plaintiff,  but  that  the 
same  was  purchased  by  plaintiff,  from  George  A.  Carvill, 
and  the  deed  was  made  by  defendant,  to  plaintiff 
at  the  request  of  the  said  George  A.  Carvill."  And 
declared  the  law  of  the  case  to  be,  "  That  to  entitle 
plaintiff  to  recover  in  this  action  there  must  have  been 
a  sale  by  the  defendant  to  plaintiff;  that  the  defendant,  to 
induce  plaintiff'  to  make  the  purchase,  made  false,  and 
fraudulent  representations  to  her  in  regard  to  his  title, 
or  the  right  which  she  acquired,  which  did  induce  the 
purchase,  and  by  which  she  was  damaged. '^ 

The  court  below  rendered  judgment  against  the  plain- 
iff,  that  she  take  nothing  by  her  suit  and  that  defendant 
ecover  against  her  all  of  his  costs. 

The  plaintiff  filed  a  motion  for  a  new  trial  because:  Ist, 
he  declarations  of  law  made  by  the  court  are  incorrect; 
!nd,  the  finding  of  facts  by  the  court  is  contrary  to  the 
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evidence,  and  3rd,  the  court  erred  in  excluding  evidence 
as  to  the  value  of  improvements." 

The  court  below  overruled  the  motion  to  which  tbe 
plaintiff*  excepted  and  appealed  to  this  court. 

The  defendant  admitted  in  his  answer  ^*the  selling  of 
the  land  to  the  plaintiff,  that  she  paid  the  purchase  price 
agreed  upon,  that  he  executed  and  delivered  to  her  a 
deed  for  the  same,  and  that  he  represented  he  held  a  tax 
deed  for  tbe  land  ;'^  but  he  denied  that  he  represented 
that  before  the  title  could  be  divested  the  parties  entitled 
to  redeem  would  have  to  pay  his  vendee  the  full  value  of 
all  improvements  and  the  taxes  paid,  with  interest  at  the 
rate  of  one  hundred  per  cent  on  the  amount  first  paid 
and  twenty-five  per  cent  on  all  costs  and  taxes  after- 
wards, and  then  proceeds  to  explain  the  transaction  by 
statements  more  in  the  nature  of  evidence  than  plead- 
ings; set  up  that  the  receipt  for  the  redemption  money 
given  to  IJaw^on,  exhibited  in  the  complaint,  was  sur- 
rendered by  Dawson  to  him  and  in  fact  no  money  was 
paid  him  by  Dawson. 

The  only  issue  raised  by  the  pleading  is  as  to  whether 
the  defendant  made  the  false  and  fraudulent  representa- 
tions which  induced  the  plaintiff"  to  purchase  the  land, 
and  make  valuable  and  permanent  improvements ;  the 
sale  to  her,  the  payment  of  the  purchase  money  and  con- 
veyance being  as  before  stated  by  the  defendant  in  his 
answer,  admitted. 

The  testimony  as  set  out  in  the  bill  of  exceptions  al-o 
clearly  establishes  the  fact  of  the  sale  and  conveyan<ie  by 
defendant  to  the  plaintiff,  of  the  land. 

The  plaintiff  read  in  evidence  a  deed  executed  by  the 
defendant  on  22d  day  of  May,  A.  D.,  1879,  by  which  he 
conveyed  to  her  and  her  heirs  and  assignees,  one  acre  of 
land  more  or  less  in  consideration  of  the  sum  of  one  hun- 
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dred  and  fifty  dollars  to  him  in  hand  paid,  with  a  coven- 
ant to  ever  warrant  and  defend  the  same  against  all  per 
sons  claimipg  under  him  ^'except  the  Ewart  heirs,  who  are 
to  have  a  reasonable  time  to  redeemJ^ 

On  the  first  day  of  May,  1878,  the  defendant  had 
entered  into  a  contract  in  writing  with  George  A.  Car- 
vill, who  was  the  son  of  the  plaiutifl^,  by  which  he  sold 
to  him  all  the  unsold  portion  in  ^^one,  south,  range,  fi.ve, 
east,  known  as  the  Mrs.  Ewart  place,  and  after  setting 
out  the  various  sales  made  out  of  said  tract,  states  the 
amount  then  sold  to  be  about  one  hundred  and  forty- 
eight  acres ;  recites  that  he  conveyed  to  Carvill  all  the 
interest  he  has  in  these  lands,  subject  to  the  agreement 
made  by  him,  T.  M.  Jacks  and  Mrs.  Ewart,  in  her  life- 
time, which  agreement  required  T.  M.  Jacks  to  let  Mrs. 
Ewart  redeem  the  place  in  a  reasonable  time  by  paying 
back  to  T.  M.  Jacks  the  money  he  had  paid  out  for 
taxes  up  to  the  time  of  redemption,  with  the  "premiums 
on  tax  sales  that  the  law  then  allowed  ;  that  is  to  say,  one 
hundred  per  cent  and  ten  per  cent  on  the  whole.  This 
agreement  was  made  some  six  or  eight  or  more  years 
ago;  Mrs.  Ewart  and  her  heirs  had  the  possession  and  use 
of  the  place  till  last  year ;  do  there  is  no  reduction  from 
the  amount  on  account  of  rents,  and  binding  himself 
upon  payment  of  the  note  foi  balance  of  purchase  money, 
to  make  said  Carvill  or  his  assigns  a  quit  claim  deed  to 
said  lauds,  guaranteeing  against  all  persons  claiming  by, 
through  or  under  him  except  the  heirs  of  Mrs.  Ewarty 
whofife  right  to  redeem  must  be  respected  a  reasonable 
time  longer.'' 

The  plaintiff  also  proved  by  Herman  Carvill,  that 
defendant  represented  that  before  any  person  holding 
possession  under  the  tax  title  could  be  evicted,  the  heirs 
of  Mrs.  Ewart  would  be  compelled  to  pay  the  taxes,  peu- 
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allies  and  cost,  with  the  rate  of  interest  prescribed  by 
law,  and  the  value  of  all  improvements  placed  thereon ; 
and  the  amount  already  due  was  greatly  in  excess  of  the 
real  v»lue  of  the  land;  and  that  plaintiff  was  familiar 
with  the  terms  of  the  written  contract  between  appellee 
and  George  Carvill  above  referred  to. 

That  the  plaintiff  and  George  A.  purchased  on  the 
faith  of  the  representations  of  defendant  and  entered 
upon  the  land  and  made  valuable  improvements  thereon. 
That  while  they  were  making  the  improvements  one  of 
the  heirs  and  Dawson,  to  whom  the  receipt  was  given, 
informed  them  that  defendant  had  no  title  to  the  land, 
because  it  had  been  redeemed,  and  thereupon  witness 
and  George  informed  the  defendant  of  what  they  had 
heard  and  he  insisted  that  the  statements  were  false. 

It  is  abundantly  proven  by  the  receipt  from  Jacks  to 
Dawson  and  complaint  and  answer  and  decree  of  the 
Circuit  Court  of  Phillips  county  in  the  case  of  Helen 
Ewart  et  al  v.  George  A.  Carvill,  T.  M.  Jacks  and  otherSy 
that  the  land  had  long  prior  to  the  sale  to  the  plaintiff 
been  redeemed,  and  the  plaintiflF  was  evicted  from  the 
same  without  compensation  for  improvements  or  pur- 
chase money.  Defendant  was  estopped  by  the  decree 
from  denying  that  the  land  had  been  redeemed  before 
his  sale  to  plaintiff. 

From  the  testimony  as  well  as  the  admission  in  the 
answer,  it  is  evident  that  the  court  below  erred  in  its 
findings  as  to  the  facts  in  the  caise. 

It  is  apparent  that  the  plaintiff  in  the  court  below  was 
induced  to  purchase  the  land  by  the  false  and  fraudulent 
representations  of  the  defendant,  that  she  paid  him  the 
price  mentioned  in  her  complaint  and  was  damaged  by 
the  transaction. 

The  declaration  of  law  made  by  the  court  is  substan- 
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tially  correct  and  according  to  our  finding  of  the  facte 
under  it,  the  plaintiff  was  entitled  to  judgment. 

Fraud  and  injury  must  concur  to  furnisK  ground  for 
judicial  action. 

1.  Dam-     Fraud  without  damage  or  damage  without  fraud  will 
fraud.        not  do.     Freeman  v.   McDanidy  23   (?a.,  354 ;    Taylor   t?. 

Greeny  58  K  7.,  262-266 ;  Nye  v.  Merrian,  35  Vermont^ 
438;  Harrison  V.  Edgerly,  29  N.  H.,  343;  Clark  v.  White,  12 
Pelinj  178. 

2.  Fraud-     It  is  not  uecessarv  to  the  support  of  the  action  for 

ulent   rep- 

jj«»^«nt,j-fal8e  representation  that  the  representation  should  have 

may  sue  for.  been  addicsscd  directly  to  the  plaintiff!    If  it  were  made 

with  the  intent  to   influence  every  person  to  whom   it 

might  be  communicated,  or  who  might  read  or  hear   of 

it,  it  is  sufficient. 

The  latter  class  of  persons  would-be  in  the  same  posi- 
tion as  those  to  whom  it  was  directly  communicated. 
Cazeux  v.  Mali  25  Barber^  573  ;  Zabriskin  v.  Smith,  13  N.  Y., 
322 ;  Smithee  v.  Calvert,  44  Indiana,  242. 

Nor  is  it  essential  to  a  right  of  action  that  the  mis- 
representations were  the  sole  inducements  to  a  purchase. 
Barrett  v.  Western,  66  Barb.,  206;  Safford  v.  Grout,  120 
Mass,,  20. 

It  is  a  principal  of  natural  justice  long  recognized  in 
the  law,  that  fraud  or  deceit,  accompanied  with  damages 
is  a  good  cause  of  action  to  a  sale  of  land  as  well  as  in 
respect  to  personal  property.  1  Comstock,  308 ;  13  Johns., 
395;  7  Wendell,  386;  17  Wend,  193;  Haight  v.  Haight,  19 
N.  Y.,  464. 

What  the  measure  of  damages  should  be  in  a  case  like 
this  is  a  question  of  some  difficulty. 

An  action  for  deceit  will  lie  for  fraudulently  selling 
land  which  has  no  real  existence,  notwithstanding  any 
covenants  in  the  deed,  which  the  plaintiff^  may  treat  aa 
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nullities.  Waddellv.  Fordyck,  13  Johns.  324;  Ward  v. 
Winan,  17  Wend.,  192. 

Damages  are  defined  to  be  the  indemnity  recoverable 
by  a  person  who  has  sustained  an  injury  either  in  his 
person,  property  or  relative  rights  through  the  act  or 
default  of  another.     1  Bouvier's  DicLy  420. 

Generally  the  court  is  not  particularly  careful  to  weigh 
*4n  golden  scales"  the  damages  recoverable  In  tort. 
Browne's  Did.,  102. 

The  general  rule  is  that  damages  are  or  ought  to  be 
compensatory.  Rockwood  v.  Allen,  7  Mass.;  Yates  v.  Joyce, 
11  Johns.,  136;  Allerson  v.  McClure,  18  Ohio,  726;  Fry  v. 
Parker,  53  N.  Y.;  16  American  Reports,  270. 

The  case  of  Pitcher  v.  Livingston,  4  Johns.,  1,  cited  by 
counsel  for  appellee  announces  the  measure  of  damages 
in  a  suit  for  breach  of  covenant  of  seizure  and  quiet 
ODJoyment  in  a  deed  to  be  the  purchase  money  with 
interest.  That  no  allowance  for  the  improvements  nor 
for  the  increased  value  of  the  land  can  be  made  in  such 
action. 

Bat  the  corut  say  "if  any  imposition  be  practiced  by 
the  grantor,  by  the  fraudulent  suppression  of  the  truth 
or  suggestion  of  falsehood  in  relation  to  his  title,  the 
grantee  may  bring  an  action  on  the  case  in  the  nature  of 
deceit ;  and  in  such  action  he  would  recover  to  the  full 
extent  of  his  loss." 

From  the  authorities  herein  cited  it  would  follow  that 
the  plaintiff  was  entitled  to  the  value  of  such  improve- 
ments made  by  her  upon  the  land  as  were  consistent 
with  the  use  for  which  she  purchased  it  as  well  as  the 
money  paid  by  her  to  the  defendant  for  the  land  with 
lawful  interest. 

This  would  only  be  a  fair  compensation  for  the  injury 
resulting  from  the  defendant's  fraud. 
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He  is  not  entitled  to  have  the  damages  "weighed  in 
golden  scales"  and  we  think  the  above  measare  is  nothing 
more  than  equal  and  exact  justice. 

The  court  therefore  erred  in  excluding  evidence 
as  to  the  value  of  the  improvements  made  by  the  plain- 
tiff. 

The  judgment  of  the  Circuit  Court  in  overruling  the 
plaintift''s  motion  for  a  new  trial  should  be  reversed,  and 
the  case  remanded  to  the  Circuit  Court  of  Phillips 
county  with  instructions  to  grant  the  plaintiff  a  new 
trial  and  to  proceed  with  the  cause  according  to  the 
opinion  of  this  court. 


Stephens  v.  Shannon. 


1.  Vendor  AND  Vendee:    Lien  for  fur  chase  money — Notice  to  snh' 
vendee, 

A  vendor  of  land  who  has  parted  with  the  legal  title,  hai»,  in 
equity,  a  lien  on  the  land  for  the  unpaid  purchase  money,  as 
against  the  vendee  and  his  privies,  including  subsequent  pur- 
chasers with  notice;  and  a  subsequent  purchaser  is  affected  with 
notice  of  all  recitals  in  the  title  deeds  of  his  vendor,  whether 
recorded  or  not.  / 

2.  Vendor^s  Lien:     Its  nature  and  inception, 

A  vendor's  lien  upon  land  is  not  an  estate  in  the  land,  but  is  a 
charge  or  right  which  has  its  inception  only  on  bill  filed. 

3.  Btatute  op  Limitations:    On  vendorU  lien. 

The  statute  bar  to  the  enforcement  of  a  vendor's  equitable  lien, 
depends,  not  upon  the  length  of  time  of  adverse  possession  of 
the  land,  but  on  the  fact  whether  the  debt  is  barred  at  the  insti- 
tution of  the  suit:  after  that  it  cannot  be  enforced. 
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4    Staute  of  Limitations:     On  sealed  instrumeuis. 
The  statute  of  limitations  of  ten  years  applies  to  Healed  instru- 
ments concerning    contracts    l)etween   individuals    executed 
while  the  constitution  of  1SB8  was  in  force. 


APPEAL  from  Arkansas  Circuit  Court  in  Chancery. 
Hon.  R.  H.  Crockett,  Special  Judge. 

Oibson  &  Primellf  for  appellant. 

The  appellant  was  an  innocent  purchaser  for  value  without 
Dotice;  he  went  into  possession  at  once,  occupied  and  culti- 
vated the  land  all  the  time  from  the  date  of  his  purchase  to 
the  commencement  of  the  suit,  more  than  eight  years^  and 
the  statutes  of  limitations,  which  he  pleads,  was  a  good 
defence.  Gantfs  Digest,  Sec.  4113;  34  Ark.,  534;  38  id., 
181-193.  The  deed  from  Shannon  to  Winfrey  was  not  on 
record.  The  appellant  stated  that  he  had  no  knowledge  of 
any  lien,  and  there  is  no  evidence  to  show  that  he  had  any 
Bach  knowledge. 

E,  L.  Johnson  and  Robert  P.  Hott,  contra. 

1.  Argue  from  the  testimony  that  there  was  collusion  in 
the  matter  of  the  alleged  deed  from  Ivey  to  appellant  con- 
cocted and  schemed  at  and  before  the  time  the  same  was 
acknowledged,  to  defeat  the  suit  of  Drake  v.  Ivey  &  Fer- 
guson, and  Shannon,  and  that  the  iraud  vitiated  the  sale 
from  Fry  to  Stephens,  and  operates  as  a  complete  estoppel  of 
the  plea  of  limitation  of  seven  years  adverse  possession, 
Ac.  3  Greenl.  Ev.,  Sec.  254;  35  Ark.,  483;  34  Id,, 
63;  52  Id.,  251;  8  Wash.  R.  P.,p.  147,  Sec.  30. 

2«    Appellant  was  bound  to  take  notice  of  what  title  his 

vendor  and  his  vendor^s  vendor  had.     The  lien  was  reserved 

in  the  face  of  the  deed,  and  had  the  effect  ot  a  mortgage,  and 
80 43 
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it  matters  not  whether  the  deed  was  recorded  or  not :  the 
purchase  money  had  not  been  paid' and  the  lien  existed. 
Appellee  stands  in  no  better  attitude  than  Ivey,  who  was  not 
an  innocent  purchaser.  The  answer  fails  to  set  up  state- 
ments sufficient  to  avail  in  his  plea  of  seven  years  adverse, 
continuous  and  uninterrupted  possession.  35  Arh.y  100;  31 
Id.,  85 ;  37  Id.,  571;  29  Id.,  568. 

Seven  years  is  not  the  period  of  limitation  between  a 
mortgagor  and  his  mortgagee  or  his  vendee.  34  Ark.,  312. 
This  is  an  action  in  rem  and  seven  years  limitation  is  no 
defence.  3  Wash,  on  Real  Est,  p.  147,  Sec.  30 ;  34  Ark., 
312. 

Smith,  J.  Shannon,  on  the  first  of  January,  1870,  sold 
and  conveyed  to  Winfrey  three  hundred  and  twenty  acres  ot 
land  in  Arkansas  county  for  $5,000,  of  which  $4,000  were 
paid,  and  for  the  remainder  Winfrey  made  his  promissory 
note  under  seal,  payable  on  the  first  of  April,  1870,  and 
secured  by  a  lien  reserved  on  the  face  of  his  detd.  Several 
payments  were  made  on  this  note,  the  last  being  on  the  6th 
of  November,  1871.  Winfrey  afterward  sold  and  conveyed 
the  land  to  Ivcy,  and  Ivey  on  the  20th  of  January,  1872, 
sold  and  conveyed  one  hundred  and  sixty  acres  of  it  to 
Stephens. 

Shannon,  on  the  23d  day  of  May,  1881,  filed  his  bill 
against  Winlrey,  Ivey  and  Stephens,  to  subject  the  land  to 
the  payment  of  the  balance  due  on  the  note. 

We  need  not  notice  the  proceedings  relating  to  other 
defendants,  as  they  have  not  appealed.  But  Stephens' 
defence  was  that  all  remedy  against  the  land  in  his  hands  was 
barred  by  the  statute  of  limitations,  he  having  held  possession 
under  a  deed  for  more  than  seven  years  without  any  recog- 
nition of  the  alleged  lien. 

The  decree  was  for  the  plaintiff. 
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A  vendor  of  knJ,  who  has  parted  with  the  legal  title,  has,  L^i^^^^'^J'J 
nevertheless,  in  equity,  a   lien  for  the  purchase  money   asPJ^^^y^*"® 
against  the  vendee  and   his   privies,   including  subsequent 
purchasers   with  notice.     Shall,  v.   BiseoCy   18   Ark.y   142; 
Oiapman  v,  Liggett,  41  id.,  292,  and  cases  therein  cited. 

The  deed  of  Shannon,  which  contains  the   reservation  ofsub-^teDdee. 
the  lien,  was  not  placed  on  record.  But  Stephens  was  affected 
with  notice  of  all  recitals  in  the  title-deeds  of  his  vendor, 
whether  they  were  of  record  or  not.     Stidham  t\  Matthews, 
29  Ark.,  650;  Stephens  v.  Anthony,  37  Id.,  571. 

This  equitable    lien  of  the    vendor   is   not,  however,   an^nd^Sl^p^ 
estate  in  the  land  itself,  but  is  a  charge,  or  right  which  has  its 
inception  only   on  bill   filed.     Bispham' 8  Principles  of  Eq,, 
3rd  Ed.,  Sec.  354;  Gillmore  v.  Brovm,  1  Mason,  191. 

From  the  fact  that  it  is  a  mere  remedy  or  security,  and  not 
a  right  of  property,  it  results  that  the  lien  cannot  be  enforced 
after  the  bar  of  the  statute  of  limitations  has  attached  to  the 
debt.  Linthieum  v.  Tapscott,  28  Ark.,  267 ;  Waddell  v. 
Carlock,  41  7d.,523;  Boust  v.  Covey,  16  N.  Y.,  505;  Trotter 
V,  Eitoin,  27  Miss.,  772. 

We  are  aware  that  a  difierent  view  has  been  taken  by  the 
courts  of  Maryland  and  Alabama.  See  the  cases  collected 
in  a  Dote  in  31  Am.  Eep.,  41  to  the  case  of  Bizzell  v.  Nix,  60 
Ala.,  281.  But  this  seems  to  be  a  mistake.  For,  undoubt- 
edly, the  debt  is  in  such  cases  the  principal  thing  and  the  lien 
an  incident ;  and  the  accessary  necessarily  falls  along  with 
its  principal. 

That  the  barring  of  the  debt  bars  also  a  foreclosure  of  the 
mortgage  intended  to  secure  it,  is  a  logical  sequence  in  those 
states  whore  a  mortgage  is  regarded  merely  as  a  pledge,  the 
title  remaining  in  the  mortgagor  until  foreclosure,  and  the 
rights  and  remedies  of  the  mortgagee  being  equally  equitable. 
Ewell  V.  Daggs,  108  U.  S.,  143;  Sohmucker  v.  Sibert,  18 
Karn.,  104;  S.   C,  26  Am,  Rep.,  765  ;  Day  v.  Baldwin,  34 
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Iowa,  380  ;  Lord  v.  Morris,  18  CaL,  482 ;  McCarthy  v.  WhiUy 
21  Id.,  495  ;  Ebomv.  Cannon's  Ad.,  82  Tex.,  231. 

The  solution  of  this  controversy  then,  depends  not  on  the 
length  of  time  that  Stephens  has  had  adverse  possession; 
for,  Shannon  having  no  right  to  the  possession,  nor  any 
interest  in  the  land,  the  character  of  that  possession  becomes 
unimportant ;  but  it  depends  on  the  fact  whether  the  note 
was  barred  at  the  institution  of  the  suit. 
o(*i  1  BD*uit  The  instrument  having  been  executed  while  the  constitution 
"onteaiedof  1868,  which  aboHshcd  private  seals,  was  in  force,  the 
°**°  scroll  aflBxed  to  the  maker's  name  added  nothing  to  its 
dignity,  and  did  not  raise  its  grade.  And  no  payment 
having  been  made  later  than  November  6th,  1871,  the  bar 
would  have  become  complete  on  November  5th,  1876,  had 
that  constitution  remained  in  force.  But  in  1874,  another 
constitution  was  adopted.  And  section  1,  of  the  schedule 
to  it,  contains  this  extraordinary  provision  :  "Until  other- 
wise provided  by  law,  no  distinction  shall  exist  between 
sealed  and  unsealed  instruments,  concerning  contracts 
between  individuals,  executed  since  the  adoption  of  the  con- 
stitution of  1868.  Provided  that  the  statutes  of  limitation 
concerning  sealed  and  unsealed  contracts  in  force  at  the  time, 
continue  to  apply  to  all  instruments  afterwards  executed, 
until  altered  or  repealed.^' 

In  Dyer  v.  QUI,  32  Ark.,  410,  it  was  decided  that  the 
Constitutional  Convention  had  the  power,  and  it  was  their 
intention  to  restore  the  limitation  of  ten  years  to  actions 
upon  writings  obligatoiy  executed  afler  the  adoption  of  the 
constitution  of  1878,  leaving  it  to  the  Legislature  to  alter  or 
repeal  the  provision.  The  Legislature  has  never  taken  any 
action  in  the  matter,  so  far  as  we  are  advised :  and  the  case 
above  quoted  governs  this.  The  suit  was  not  barred  and 
the  decree  below  is  affirmed. 
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1.  Statute    of    Limitations  :     Mortgages :     Adverse    Possession^ 
what  is. 

Seven  years  continuous  adverse  possession  against  the  mortgagee 
will  bar  his  action  for  the  recovery  of  the  mortgaged  premises, 
or  for  foreclosure  of  the  mortgage;  but  to  constitute  adverse 
possession  against  a  mortgagee  it  is  not  sufficient  that  the 
mortgagor  or  those  holding  under  him,  occupy,  use,  improve 
and  pay  taxes  on  the  premises,  as  their  own  absolute  property , 
but  the  possession  must  be  in  open  denial  of  the  mortgagee's 
title,  and  accompanied  with  such  acts  or  declarations  of  the 
holders  as  are  sufficient  to  put  the  mortagee  on  notice  that  they 
claim  and  hold  in  hostility  to  his  rights,  and  adversely  to  him. 
Until  thep  the  possession  is  consistent  with  his  rights  and  not 
adverse,  and  the  statute  does  not  begin  to  run. 

2.  Chancery  Practice:    Cross-Relief. 

A  defendant  can  not  get  cross-relief  against  a  co-defendant  upon 
any  statements  in  his  answer  to  the  plaintiff's  complaint.  He 
must  make  his  answer  a  cross-complaint  against  the  co-defend- 
ant, and  pray  relief,  and  serve  process  on  him,  unless  he  enters 
his  appearance. 

3.  Mortgage  :    Junior  mortgagee  has  lien  fvr  taxes  > 

A  junior  mortgagee  has  a  lien  on  the  mortgaged  premises  for 
money  paid  for  taxes,  or  to  redeem  them  from  forfeiture,  and 
cost,  and  interest  from  the  time  of  payment ;  and  is  entitled  to 
be  reimbursed  for  these  items  out  of  the  proceeds  of  the  sale  of 
the  premises  under  the  senior  mortgage. 


APPEAL  from  Fula%k%  Chancery  Court. 
Hon.  John  R.  Eakin,  Chancellor. 

S.  iZ.  CockriUf  for  appellant. 

At  common  law,  in  the  English  and  Federal  courts  and  a 
majority  of  the  States  including  Arkansas,  a  mortgage  is 
regarded  as  a  conveyance  in  fee,  the  legal  title  vesting  in  the 
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mortgagee  while  the  equity  of  redemption  remains  in  the 
mortgagor,  la  many  States,  this  has  been  changed  by 
statute  or  judicial  construction  until  no  title  or  estate  passes 
to  the  mortgagee  either  at  law  or  equity.  2  Wash.  B.  P.,  p. 
104;  108  n  8.  Where  no  title  passes'  the  doctrine  of  adverse 
possession  has  no  application  as  to  foreclosure  of  a  mort- 
gage. 83  Iowa,  303 ;  18  Cal.y  488-9.  The  cases  holding 
thii  doctrine  are  not  authority  here.  Here  every  limitation 
aflTecting  the  recovery  of  real  estate  requires  an  adverse 
possession  to  support  it.  Whether  the  debt  is  barred  or  not 
is  immaterial.  There  is  no  propriety  in  confounding  the 
statute  of  limitations  with  the  presumption  of  payments 
arising  from  lapse  of  twenty  years.  This  presumption  does 
not  arise  from  a  statutory  bar.  8  Met.  (Mass.)  90;  7  How. 
{U.  S.)  258.  In  those  States  where  the  time  fixed  is  twtnty 
years,  courts  of  equity  have  taken  the  same  as  the  presump- 
tion of  right  in  a  mortgagee.  But  where  the  statute  of 
limitations  is  shorter,  we  know  of  no  case  wLere  the  courts 
of  equity  have  reduced  the  time  within  which  a  mortgage  may 
be  redeemed  to  that  period,  10  Yerg.{Tenn)  380-1.  The 
same  rule  would  govern  the  mortgagees  right  to  foreclosure. 

Hall  V.  Dencklaj  28  Ark.,  and  others  of  the  same  kind, 
have  been  cited  to  sustain  the  position  that  the  lapse  of  seven 
y*»ar8  without  recognition  of  the  mortgage,  bars  the  right  to 
foreclose.  But  it  has  been  repeatedly  held  that  the  posses- 
sion of  a  mortgagor,  or  one  standing  in  that  relation,  is  not 
hofetile  or  adverse  to  the  right  of  the  mortgagee.  29  Ark.^ 
594;  27  Id.  91 ;  25  Id.  274;  16  Id.  122;  Hempst.  627;  27 
Ark.  63;  34  Ark.  312.  The  eflfect  of  a  title  bond  is  the 
same  as  a  sale  and  mortgage  back,  and  the  same  rule 
governs.  Meigs  {Tenn.,)  56 ;  23  Wall  119;  3  Fed.  Reporter y 
612;  Butler  v.  Douglas,  1  McOrary.  The  possession  of  the 
mortgagor  is  consistent  with  and  not  adverse  to  the  rights 
of  the  mortgagee.     2  Wash.  R.  P.,  158,  et  Seq.  171-2;  Bd- 
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kniine  on  Lein,  360-1;  18  N.  H.,  247;  30  Me.,  333;  23 
Mm.,  328;  38  Jowa,  112;  5  Cow.,  174;  14  Pick  (Mass.) 
90/  4  Heisk.  (Tenn.)  580;  3  Yerg.,  513;  Meigs,  56;  2  iJand. 
(Fa.)  93;  1  MeCord  {S.  C.,)  395;  5  B.  &  Aid.,  233;  5  ^d. 
&  EL,  291 ;  1  Lord  Baym.,  746. 

Wherever  this  doctrine  prevails  the  rule  is  universal  that 
one  who  purchases  from  the  mortgagor  a  part  of  the  mort- 
gaged premises  with  notice,  by  record  of  the  mortgage,  suc- 
ceeds only  to  his  rights  and  stands  in  no  better  attitude  than 
he  can.  Jones  on  Mortg.^  Sees.  676,  1202,  1211,  and  eases 
died;  34^rJt.,312;  16Jrf.,  122;  29^to.,  714;  62  i«., 
534-5 ;  61  Id.,  260 ;  79  N.  C,  480 ;  27  Penn.  St.,  510;  9 
Wheat.,  489;  Butler  v.  Douglas,  1  McOrary,  5  B.  &  Aid., 
604;  4  if.  <fc  W.,  409;  39  Eng.,  C.  L.  100  ;  9  Wheat,  489 ; 
29  Ark.,  top  of  p.  593;  4  Heisk.  (Tenn,)  580. 

The  party  owning  the  equity  of  redemption  may  throw 
off  his  allegiance  to  the  mortgage  and  set  the  statute  to 
nioning  in  his  favor ;  but  he  must  do  some  act  hostile  to  the 
mortgagee's  right  and  bring  the  fact  home  to  his  knowledge. 
2  Wash.  R.  P.,  171-^  ;  AngeU  Lim.,  Sec.  451 ;  4  How.  U. 
8.,  294;  27  Penn.  St.,  510;  62  111.,  534  and  cases  sup. 

In  the  absence  of  proof  that  the  possessicn  has  become 
hostile,  the  seisin  of  the  mortgagee  is  presumed  to  continue 
and  be  preserved  by  the  permissive  occupancy  of  the  owner 
of  the  equity  of  redemption.  18  N.  H.,  247 ;  2  Wash.  K.  P. 
230,  (*493);  lb.  127;  Lewis  v.  Hawkins,  23  Wall.  The 
statute  can  never  be  a  bar  until  the  mortgagee  has  been 
disseized.  8  Met.  {Mass.)  90.  The  cases  cited  all  agree 
that  a  sale  by  the  mortgagor  and  exclusive  possession  by  his 
grantee  do  not  alone  work  a  disseises.  4  Kent  Com.  *157; 
2  Wash.  R.  P.,  *501,  Sec.  9;  2  Merivalv,  359. 

The  record  of  the  deeds  from  a  mortgagor  is  not  notice 
to  the  mortgagee,  as  he  holds  under  a  mortgage  prior  in 
date  to  the  conveyances.     29  Ark.,  595 ;  6  -466.  Pr.  {N.  S.) 
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171;  14  Pe<ih.  Mass.,  225;  3  Wash.  R.  P.,  283.  Nor  can 
payment  of  taxes  avail  for  it  is  their  duty  to  pay  them. 
Jones  on  MorLj  Sec.  1200 ;  62  III.,  534 ;  Byers  v.  Danley, 
27  Ark. 

The  mortgagee  has  the  right  to  suppose  that  improve- 
ments were  intended  to  enhance  the  value  of  the  equity  of 
redemption,  in  the  absence  of  other  proof.  The  evidence 
does  not  show  their  character,  whether  they  were  such  as  to 
put  Ringo  on  his  guard. 

There  is  no  evidence  of  a  hostile  or  adverse  possession. 
Woodrufl's  continued  acknowledgment  of  the  mortgage 
rebuts  the  presumption  of  payment.  Any  acknowledgment, 
even  to  a  stranger,  is  sufficient.  Twenty  years  had  not 
elapsed  since  the  purchase  of  any  of  the  mortgagee's  ven- 
dees. 28  ArLf  32.  Considering  the  payments  made  by 
Woodrufl*,  and  the  mutual  open  account  current  kept 
between  him  and  Ringo,  even  the  statutory  period  has  never 
been  allowed  to  elapse  at  any  time  without  recognition  of 
the  mortgage  by  payment  on  the  debt.  The  fact  that 
WoodrufiF  had  conveyed  a  part  of  the  mortgaged  premises 
when  some  of  the  payments  were  made  is  immaterial. 
Jones  on  Mortg.,  Sees.  1199,  1202;  6  -466.  Pr.  N.  S.,  154; 
Hughes  v.  Edwards,  9  Wheaton;  17  Kans.^  14;  Chinnery  r. 
Evans,  11  H.  of  L.  cases,  115. 

Appellees  purchased  from  Woodruff  with  full  knowledge 
from  the  record,  and  for  aught  that  we  know  here,  with 
actual  knowledge  of  the  incumbrance,  and  being  apprised, 
they  were  bound  to  ascertain  the  facts.     54  Barb.,  467. 

The  Federal  Courts  hold  a  different  rule  from  our  State 
Courts,  and  "It  would  be  injurious  to  the  community  thai 
different  rules  should  prevail  in  different  courts  on  the  same 
subject.''     Broom  Leg.  Max.,  *152. 

U.  M.  Rose  for  appellee,  Whittington. 

The  statute  began  to  run  in  favor  of  Woodruff  and  against 
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foreclosure  from  the  breach  of  the  condition  of  the  mort- 
gage by  the  failure  to  pay  the  debt,  in  other  words  from  the 
6th  Dec.  1843.  87  Mas,,  579;  21  Ark,S79;  Jones  on 
Mortg.y  Sec.  1211. 

The  only  question  in  this  case  is  whether  the  payments 
made  by  Woodruff  on  the  Ringo  mortgage,  after  he  had 
conveyed  the  property  to  Whittington,  could  have  the  effect 
of  taking  the  Ringo  mortgage  out  of  the  statute  of  limita- 
tioQs  as  against  Whittington.  It  was  expressly  decided  in 
Mayo,  &C.J  v.  Cartwright^  30  Ark.,  407,  that  part  payment 
of  a  mortgage  debt  would  not  take  the  mortgage  out  of  the 
statute  as  against  the  intermediate  vendee.  That  decision 
having  stood  for  six  years,  and  having  become  a  fixed  rule 
of  property  in  this  State  should  not  now  be  overruled.  It 
was  the  necessary  result  of  seycral  previous  decisions  of  this 
coart.  A  part  payment  operates  to  take  a  debt  out  of  the 
statute  of  limitations  merely  on  the  £:round  that  it  is 
an  acknowledgment  that  the  debt  is  due.  It  is  merely  an 
admission  of  indebtedness,  and  this  court  has  repeatedly 
held  that  an  admission  of  the  vendor  after  he  has  conveyed 
his  property  to  another  cannot  operate  to  the  prejudice  of 
the  vendee.     11  Ark.,  249 ;  24  Jd.,  Ill ;  6  Id.,  109. 

The  appellant  insists  that  Mayo  v.  Cartwright  should  be 
reversed,  because  this  court  cited  N.  Y.  Life  Ins.  Co.  v. 
Covert,  29  Barb.,  435,  which  was  reversed  on  appeal.  In 
that  case  the  mortgagor  continued  to  make  payments  at 
intervals  of  about  one  year,  until  the  foreclosure  suit  was 
instituted,  so  that  the  bar  never  attached.  But  in  this  case 
as  in  Mayo  v.  Cartwright,  the  bar  of  the  statute  became 
complete,  no  payment  being  made  during  the  long  interval 
between  July  13th,  1855,  and  Peb'y  9th  1870.  When  the 
statute  bar  once  attached,  the  rights  of  Whittington  became 
fixed  and  vested  and  could  not  be  altered  by  any  subsequent 
act  of  Woodruff. 
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In  Hughes  v.  Edwards^  9  Wheaiortj  489,  relied  on  by 
appellant,  the  payment  made  was  before  the  conveyance  to 
the  intermediate  vendee.  Of  course  the  grantee  took  the 
estate  burdened  with  the  admissions  of  his  grantor. 

C.  B.  Moore^  for  Adams,  adm'r,  and  the  Heirs  of  George, 
adopts  the  brief  of  U.  M.  Rose,  Esq. 

B.  B.  Battle,  Special  Judge.  This  is  an  appeal  from 
a  decree  of  the  Pulaski  Chancery  Court. 

Joel  Ringo,  as  executor  of  the  last  will  and  testament  of 
Daniel  Ringo,  deceased,  the  plaintiff  in  the  court  below,  filed 
his  complaint  in  that  court,  on  the  first  day  of  August,  1877, 
in  which  he  charges  that  William  E.  Woodruff,  sen.,  exe- 
cuted to  Daniel  Ringo,  in  his  life  time»  on  the  20th  day  of 
January,  1843,  a  mortgage  upon  the  following  lands  in  Pu- 
laski county,  in  this  State,  to- wit:  The  south-east  quarter 
of  section  eleven  (11)  and  ^he  north-west  quarter  of  section 
thirteen  (13)  in  township  one  (1)  north,  and  in  range  twelve 
(12)  west,  and  upon  the  following  lots  and  blocks  in  the  city 
of  Little  Rock,  to-wit :  Lot  seven  (7)  in  block  thirty-six 
(36)  west  of  the  Quapaw  line,  and  lot  seven  (7)  in  block  ten 
(10)  in  Pope'u  addition  to  the  city  of  Little  Rock,  and  frac- 
tional block  one  hundred  and  forty-five  (145),  to  secure  the 
payment  of  a  writing  obligatory  executed  by  him,  Wood- 
ruff, to  Daniel  Ringo  for  the  sum  of  two  thousand  and  nine 
hundred  and  eighty-five  dollars  and  twenty-five  cents,  acd 
ten  per  cent,  per  annum  interest  thereon  from  date  uutil 
paid,  bearing  date  the  3d  day  of  December,  1842,  and  doe 
twelve  months  thereafter.  He  further  charges,  that  defen- 
dant. Woodruff,  paid  on  the  writing  obligatory  as  follows: 

On  January  1st,  1846,  $918.47. 

On  July  13th,  1855,  $3123.26. 

On  February  19th,  1870,  $2862.07. 

On  August  22d,  1876,  $150.00. 
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That  the  mortgage  was  filed  for  record  with  the  Recorder, 
of  Pulaski  county,  on  the  26th  day  of  January,  1 843,  and 
was  by  hira  recorded.  That  Daniel  Ringo  died  in  the  year 
1873,  testate :  and  plaintiff,  Joel  Ringo,  is  the  acting  and 
duly  qualified  executor  of  his  last  will  and  testament.  He 
concluded  the  complaint  with  the  usual  prayer  for  foreclos- 
ure, and  a  certified  copy  of  the  mortgage  and  of  the  certificates 
of  acknowledgment  and  record  thereof  was  filed  with  and 
made  a  part  of  the  complaint,  from  which  it  appears  that  the 
mortgage  was  acknowledged  and  recorded  in  the  manner 
pi'escribed  by  law. 

The  defendants,  city  of  Little  Rock,  John  D.  Adams,  as 
administrator  of  Alexander  George,  deceased,  James  Brodie 
and  F.  Henley,  severally  answered  and  admitted  the  allega- 
tions of  the  complaint  to  be  true,  and  setup  their  respective 
claims  to  diflerent  tracts,  blocks  and  lots  described  in  the 
mortgage,  and  the  facts  on  which  they,  severally,  rely  to 
sustain  th^  same ;  and  in  their  several  answers,  state  that  no 
payments  were  made  on  the  writing  obligatory  aforemen- 
tioned, after  the  13th  day  of  July,  1855,  and  before  the 
19th  day  of  January,  1870,  and  that  the  payments  made 
thereon,  on  and  after  the  19th  day  of  February,  1870,  were 
made  without  their  knowledge  or  consent ;  and  plead  the 
seven  years  statute  of  limitation,  in  bar  and  preclusion  of 
plaintiff's  right  to  maintain  his  action  to  foreclose  his  mort- 
gage upon  the  tract,  lot  or  block  respectively  claimed  by 
them.  None  of  the  deeds  on  which  they  severally  rely  as 
evidence  of  title  or  copies  thereof  are  filed. 

The  defendants,  Louisa  Adams  and  her  husband,  John 
Dudley  Adams,  Prank  P.  George,  Carrie  P.  George,  and 
Sallie  G.  George,  by  leave  of  the  court  and  with  the  consent 
of  the  plaintiff,  adopted  the  answer  of  John  D.  Adams,  as 
administrator  as  aforesaid,  as  their  own. 

Defendant,  Henley,  in  his  answer,  further  states,  that  at  the 
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^time  of  the  execution  of  the  writing  obgatory,  Woodruff  oc- 
cupied block  ten  (10)  in  Woodruff's  addition  to  the  city  of  Lit- 
tleRock,  88  a  residence,  and  was  and  still  is  the  owner  thereof; 
that  plaintiff,  on  the  21st  day  of  June,  1877,  recovered  a 
judgment  against  Woodruff  on  the  aforedescribed  writing 
obligatory  in  the  Pulaski  Circuit  Court,  for  the  sum  of  four 
thousand,  nine  hundred  and  ninety-one  dollars  and  forty 
cents,  and  on  the  14th  day  of  January,  1878,  sued  out  an 
execution  upon  this  judgment,  and  caused  the  same  to  be 
levied  on  block  ten  in  Woodruff's  addition,  but  no  sale 
thereof  has  been  made ;  and  insists  that  such  levy  should  be 
first  exhausted  before  fractional  block  one  hundred  and 
forty-five,  claimed  by  him  should  be  sold  to  pay  the  mort- 
gage debt  held  by  plaintiff;  and  that  in  the  event,  the  levy 
should  not  be  exhausted  as  insisted,  he  and  his  co-defendaots 
should  be  subrogated  to  the  rights  of  plaintiff  under  such 
levy,  to  the  extent  of  any  amount  he  or  they  may  have  to 
pay  in  order  to  protect  their  property  against  the  foreclosure 
of  plaintiff's  mortgage.  No  copy  of  the  judgment,  execu- 
tion, or  return  thereon  was  filed.  Adams,  as  administrator, 
and  Brodie  adopted  this  part  of  Henley's  answer. 

Hiram  A.  Whittington,  on  his  own  application,  was  made 
defendant,  and  thereupon  filed  his  answer  and  cross  com- 
plaint, making  plaintiff,  Woodruff,  Adams,  as  administrator, 
Henley,  and  James  Brodie,  defendants  to  his  cross-complaint, 
and  therein  states  as  follows :  That  on  the  9th  day  of  De- 
cember, 1853,  Woodruff"  executed  to  him  his  promissory 
note,  ot  that  date,  for  five  thousand  dollars  and  ten  per  cent, 
per  annum  interest  thereon  from  date  until  paid,  payable  on 
the  9th  day  of  December,  1855,  and  on  the  same  day  mort- 
gacjed  to  him  the  northwest  quarter  of  section  thirteen  (13) 
in  township  one  (1)  north,  and  in  range  twelve  (12)  west, 
fractional  block  one  hundred  and  forty-five,  lot  beven  in 
block  thirty-six,  lot  seven  in  bloc!:  ten  in  Pope's  addition  to 
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the  city  of  Little  Bock,  and  other  lands  and   lots  not  de- 
"...  ^ 

scribed  in  plaintifi's  mortgage,  to  secure  the  payment  of  the 

note;  which  mortgage  was  filed  for  record  on  the  tenfeh  day 
of  December,  1853,  with  the  recorder  of  Pulaski  county; 
that  various  payments  were  made  on  the  note  at  different 
times  in  the  years  1858, 1871-2-3-4-5  and  1876;  that  on 
the  23d  day  of  June,  1877,  he  commenced  an  action  against 
the  defendant,  Woodruff  and  William  E.  Woodruff*,  jr., 
John  Kumpe,  and  Kate  B.  Ashley,  to  foreclose  his  mort- 
gage, and  recovered  thereon  a  decree  foreclosing  his  mort- 
gage, under  which  was  sold  and  conveyed  to  him,  Whitting- 
ton,  the  afore  described  northwest  quarter  of  section  thirteen, 
fractional  block  one  hundred  and  forty-five,  lot  seven  in 
block  thirty-six,  and  lot  seven  in  block  ten  in  Pope's  addi- 
tion :  that  at  the  time  of  the  sale  under  the  decree,  which 
was  on  the  26th  day  of  December,  1877,  fractional  block 
one  hundred  and  forty-five  had  been  forfeited  for  the  taxes 
of  1873,  1874  and  1875,  and  he,  Whittington,  redeemed  the 
same,  on  the  9th  day  of  April,  1878,  by  paying  the  sum  of 
six  hundred  and  seven  dollars  and  ten  cents,  the  amount  of 
the  taxes,  penalty  and  costs  due  on  the  same ;  that  the 
claims  of  the  defendant  to  his  cross  complaint  to  the  pro- 
perty purchased  by  him  as  before  stated,  are  clouds  upon  his 
title  thereto  and  injure  the  sale  thereof;  and  prays  that  his 
title  to  the  same  be  forever  quieted  as  against  the  defendants 
to  his  cross  complaint;  and  that  if  the  mortgage  executed  to 
the  plaintiff  in  the  original  complaint  is  a  valid  security  for 
any  sum,  that  plaintiff  be  required  to  exhaust  all  his  other 
securities  before  having  recourse  upon  the  lands  purchased 
by  him«  and  that  in  case  of  any  decree  adverse  to  his  title  to 
the  lands  purchased  by  him,  that  the  taxes,  penalty  and 
costs  paid  by  him  be  declared  a  lien  on  fractional  block  one 
hundred  and  forty-five ;  and  that  the  same  be  sold  to  satisfy  his 
lien.  And  by  way  of  answer  to  the  original  complaint,  he 
says  that  plaintiff's  cause  of  action  did  not  accrue   within 
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seven  years  next  before  the  commencement  of  this  action  ; 
and  that  pluintifi's  action  is  old  and  stale,  and  onglit  not  to 
be  enforced  in  a  court  of  equity.  He  filed  with  his  cross 
complaint  and  answer,  as  an  exhibit  thereto,  a  certified  copy 
ol  his  deed  to  the  lands  purchased  at  the  ^ale  under  the 
decree^  and  the  certificates  thereto,  from  which  it  appears  that 
the  same  was  properly  acknowledged  on  the  9th  day  of 
January,  1878,  and  approved  by  the  court  on  the  12th  day 
January,  1 878,  and  was  filed  for  record  with  the  Recorder  of 
Pulaski  county,  on  the  17th  day  of  January,  1878,  and  was 
recorded ;  and  also  filed  and  made  an  exhibit  to  his  cross 
complaint,  a  certificate  of  the  Clerk  of  the  County  Court  ol 
Pulaski  county,  showing  the  taxes,  penalty,  costs  and  inter- 
est due  on  fractional  block  one  hundred  and  forty-five  od 
the  22d  day  of  March,  1878,  to  be  six  hundred  and  seven 
dollars  and  ten  cents,  for  which  is  appended  to  said  certifi- 
cate a  receipt  of  the  Treasurer  of  Pulaski  county,  bearing 
date  the  9th  day  of  April,  1878. 

Defendant,  Henley,  filed  an  answer  to  the  cross  complaint, 
in  which  he  adopts  his  answer  to  the  original  complaint,  and 
says :  That  between  the  payment  which  was  made  on  the 
note  on  the  1st  day  of  May,  1858,  and  the  next  payment 
thereafter  made,  which  was  on  the  24th  day  of  May,  1871, 
more  than  seven  years  had  elapsed  ;  that  in  the  redemption 
of  fractional  block  one  hundred  and  forty-five,  Whittington 
was  a  mere  volunteer;  that  prior  to  the  redemption  by 
Whittington  there  was  pending  in  the  court  an  action 
commenced  by  him,  Henley,  to  test  the  validity  of  the  taxes 
of  1873,  1874  and  1875,  and  it  was  held  and  adjudged  in 
that  action  by  this  court  that  a  portion  of  these  taxes 
amounting  to  one  hundred  and  three  dollars  and  forty-eight 
cents  was  illegal  and  void ;  that  the  levy  of  the  taxes  of 
1873  was  void  because  the  assessment  for  that  year  was  not 
sworn  to,  and  was  not  fi.led  until  the  17th  day  of  October, 
1873,  and  he   was  thereby  deprived  of  an  appeal  to  the 
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county  board  of  equalization  for  relief  from  an  excessive 
valuation  of  block  one  hundred  and  forty-five,  the  same  be- 
ing assessed  too  high ;  that  the  amounts  paid  by  Whittington 
in  redemption  as  stated,  were  paid  in  depreciated  scrips  of 
the  State,  Pulaski  county  and  the  city  of  Little  Rock  ;  and 
Beta  up  and  pleads  the  seven  years  statute  of  limitation  in 
bar  of  Whittington's  right  to  maintain  his  cross  complaint, 
and  says  he  was  barred  at  the  time  he  undertook  to  redeem, 
and  had  no  right  to  redeem  on  account  of  such  bar. 

The  cause  appears  to  have  been  heard  and  submitted  on 
the  pleadings  and  exhibits  filed  therewith,  the  written 
statement  of  Woodruff,  and  the  account  therto  annexed,  and 
the  agreed  statement  of  facts  on  file  herein  and  hereinafter 
mentioned. 

It  was  agreed  in  writing  by  and  between  plaintiff  and 
defendants,  Adams,  as  administrator,  James  Brodie,  Henley, 
Laura  Adams,  Prank  P.  George,  Carrie  P.  George,  and 
Sallie  G.  George,  that  the  statement  of  William  E.  Wood- 
ruff, sen'r,  on  file  herein,  and  the  account  thereto  annexed 
should  be  received  and  considered  as  evidence  in  the  hearing 
of  this  action,  which  statement  is  to  the  following  effect : 
The  account  annexed  is  correct ;  that  he.  Woodruff,  does 
not  remember  any  understanding  between  Daniel  Ringo  and 
himself  to  the  effect  that  the  items  of  the  account  should  be 
credited  on  the  Writing  obligatory,  as  of  their  respective 
dates ;  but  he  has  no  recollection  of  any  indebtedness  of 
himself  to  Ringo  other  than  that  evidenced  by  the  afore- 
mentioned writing  obligatory,  and  he  would  not  have  paid 
Bingo's  taxes  ^'' from  1855  to  date  of  final  settlement  in 
1870"  as  he  did,  unless  he  "  had  expected  that  the  credits 
would  be  80  allowed  ;  *'  that  Le  never  disputed  the  validity 
of  the  mortgage  to  Ringo,  but  always  acknowledged  it  was 
valid  and  binding  on  him.  The  account  referred  to  in 
Woodrufi'^s  statement  is  a  statement  of  the  amounts  due 
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Woodruff  from  Riugo  for  taxes  paid  by  Woodruff  for  Ringo 
at  various  times  iu  the  years  1855-6-7-8-9,  1860-1-2-3-6- 
7  and  1868,  commissions  for  paying  same,  and  for  accept- 
ance of  an  order  ot  Ringo  in  favor  of  Woodruff  &  Bloclier 
on  Woodruff  for  $101.67,  dated  the  19th  day  of  February, 
1870,  amounting  in  the  aggregate  to  the  sum  of  $2,862.07 ; 
and  is  also  a  statement  of  an  account  between  Ringo  and 
Woodruff,  in  which  Woodruff  is  charged  with  his  indebted- 
ness to  Ringo,  and  is  credited,  as  if  of  different  dates  in  the 
years  1855-6-7-8-9,  1860-1-2-6-7-8  and  1870,  with  the 
taxes  paid  by  him  as  aforesaid,  and  said  commissions  and 
acceptance,  and  the  balance  on  said  indebtedness  due  Ringo 
on  the  19th  day  of  February,  1870,  was  ascertained. 

In  the  agreed  statement  of  facts  by  plaintiff^  and  the  city 
of  Little  Rock,  filed  herein,  it  is  admitted  that  the  city  of 
Little  Rock  became  the  purchaser  of  the  southeast  quarter 
of  section  eleven,  in  township  one  north,  and  in  range 
twelve  west,  from  William  E.  Woodruff,  sen'r,  and  that  the 
same  was  conveyed  by  a  warranty  deed  to  the  city  of  Little 
Rock  by  Woodruff^,  on  the  31st  day  of  December,  1862,  in 
consideration  of  the  sum  of  five  thousand  dollars  paid 
Woodruff"  by  the  city  of  Little  Rock ;  that  the  deed  was 
recorded  on  the  26th  day  of  February,  1863;  that  Woodruff 
first  sold  the  land  to  Paul  B.  Starbuck,  on  the  first  day  of 
March,  1850,  and  executed  to  Starbuck  a  bond  for  title .; 
that  Mary  Starbuck,  as  administratrix  of  Paul  £.  Star- 
buck,  deceased,  on  the  4th  day  of  November,  1862,  sold  and 
conveyed  the  same  to  the  city  of  Little  Rock,  by  a  warranty 
deed,  which  was  dnly  recorded ;  that  the  city  of  Little 
Rock  took  possession  thereof  on  the  4th  day  of  November, 
1862,  and  she  and  her  vendees  have  held  actual,  continuous, 
notorious  and  adverse  possession  of  the  same  at  all  times 
since ;  and  have  converted  the  same  into  a  cemetery,  and  it 
is  now  used  as  a  public  burial  ground,  where  many  thousands 
of  dead  are  buried ;  and  that  such  adverse  possession  was 
well  known  to  Daniel  Ringo  in  bis  life  time. 
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Id  the  agreed  statement  of  tacts  by  plaintiff  and  the 
defendant,  John  D.  Adams,  as  administrator  of  Alexander 
George,  deceased,  filed  herein,  it  is  admitted  that  Woodruff^, 
on  the  18th  of  May,  1866,  sold  and  conveyed  lot  seven  in 
block  thirty-six,  to  Anthony  Catharina ;  that  Catharina,  on 
the  25th  day  of  October,  1870,  sold  and  conveyed  the  same 
to  Alexander  George;  that  Alexander  George  died  in  1871, 
and  John  D.  Adams  is  his  duly  qualified  and  acting  admin- 
istrator. That  Catharina  from  the  time  of  the  conveyance  lo 
him  and  until  he  conveyed  the  same,  and  Alexander  George, 
from  the  time  the  same  was  conveyed  to' him  until  he  died, 
and  Adams  a«  such  administrator,  from  George's  death  and 
at  all  times  since,  have  been  in  actual  and  continuous  posses- 
sion and  occupancy  thereof,  and  during  all  that  time  have 
openly  controlled  the  same,  and  paid  taxes  thereon  "as  their 
absolute  property/' 

In  the  agreed  statement  of  facts  by  plaintiff*  and  defendant 
Brodie,  it  is  admitted  that  Woodruff,  on  the  28th  day  of 
April,  1862,  sold  and  conveyed  lot  seven  in  block  ten,  in 
Pope's  Addition  to  Bogart  Laughlin  ;  that  Bogart  Lsughlin, 
on  the  24th  day  of  October,  1862,  sold  and  conveyed  the 
same  to  Benjamin  Peyton  Brodie ;  that  Benjamin  Peyton 
Brodie  died  in  the  year  1863,  intestate,  leaving  Robert 
Brodie  his  only  heir  and  distributee  at  law ;  that  on  the  22d 
day  of  February,  1871,  Robert  Brodie  sold  and  conveyed 
the  same  to  defendant  Brodie;  that  immediitely  after  the 
conveyance  to  Laughlin,  Laughlin  took  possession  thereof, 
and  he,  Laughlin,  Benjamin  Peyton  Brodie,  and  James 
Brodie  have,  severally,  each  one  from  the  time  it  was  con- 
veyed to  or  inherited  by  him  until  he  conveyed  the  same  or 
died,  been  in  actual  and  continuous  possesion  and  occupancy 
thereof  since  the  date  of  the  conveyance  from  Woodruff^  to 
Lans:hlin  to  the  present  time,  and  during  all  that  time  have 
openly  controlled  and  improved  the  same  and  paid  taxes 
thereon  as  their  "own  absolute  property." 
81 48 
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In  the  agreed  statement  of  facts  by  plaintiff,  and  the 
defendants,  Adams,  as  administrator,  Brodie  and  Henley,  it 
is  admitted  that  plaintiff  recovered  a  judgment  agaiDst 
Woodruff,  in  the  Pulaski  Circuit  Court,  on  said  writing 
obligatory  in  the  month  of  June,  1877,  for  $4,495,  and  ten 
per  cent,  per  annum  interest  theron  from  the  date  of  the 
judgment  until  paid  ;  that  in  the  month  of  January,  1878, 
plaintiff  caused  an  execution  to  be  issued  on  said  judgment 
and  levied  on  block  ten  in  Woodruff's  addition  to  the  city  of 
Little  Roek,  and  to  be  held  up  without  sale,  and  to  be 
returned  accordingly ;  that  this  block  ten  is  the  homestead 
of  Woodruff;  that  no  part  of  this  judgment  has  been  paid; 
and  the  aforesaid  levy  still  remains  in  fall  force  and  effect. 

In  the  agreed  statement  of  facts  by  plaintiff  and  defendant, 
Henley,  it  is  admitted,  that  on  the  first  day  of  October,  1869, 
Woodruff  sold  and  conveyed  fractional  block  one  hundred 
and  forty-five,  to  Josiah  Caldwell,  by  deed  which  was  duly 
recorded  ;  that  thereafter  this  block  was  listed  for  taxation 
in  the  name  of  Caldwell,  who  paid  taxes  thereon  ;  that  the 
same  was  forfeited  for  the  taxes  of  1873-4,  and  1875,  and 
redeemed  as  set  forth  in  Whittington's  answer  and  cross- 
complaint  ;  that  Caldwell  caused  many  soundings  and  sur- 
veys of  the  Arkansas  River  to  be  made  in  1870,  with  the 
view  of  building  a  bridge  across  the  river  at  this  block, 
which  fronted  on  the  river,  and  Daniel  Ringo  was  informed 
of  Caldwell's  intention  as  to  the  building  of  such  bridge ;  that 
sometime  after  this  a  company  was  formed  for  the  purpose 
of  building  the  bridge,  and  for  three  months  in  the  year 
1872,  Caldwell  had  three  men  blasting  rock  on  this  block 
with  a  view  of  constructing  this  bridge,  which  Ringo  knew, 
and  that  he  never  intimated  to  Caldwell  or  Henley,  that  be 
had  any  claim  on  this  block,  and  they  never  knew  he  had 
until  the  commencement  of  this  action. 

On  the  hearing  a  final  decree  was  rendered  by  the  court 
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below,  in  which  the  cross-complaint  [as  to  Adams,  as  adminis- 
trator, and  James  Brodie,  and  the  original  complaint  as  to 
all  the  defendants  were  dismissed,  and  the  title  of  Whitting- 
ton  to  the  northwest  quarter  of  of  section  thirteen  was 
quieted  as  to  all  the  defendants;  and  the  claims  ofWhit- 
tington  to  fractional  block  one  hundred  and  forty-five, 
except  as  to  a  lien  thereon  for  the  taxes,  penalty,  costs  and 
interest  paid  by  him  in  redemption  thereof,  was  held  for 
naught,  and  a  master  was  appointed  and  directed  to  ascertain 
and  report  what  taxes  were  properly  levied  on  fractional 
block  one  hundred  and  forty-five  for  the  years  1878-4,  and 
1875;  and  such  taxes  were  declared  a  lien  on  same,  and  defend- 
ant Henley  was  allowed  sixty  days  atter  the  confirmation  of 
the  master's  report  to  pay  the  taxes  and  interest  thereon 
from  the  time  they  were  paid  by  Whittington ;  and  it  WdS 
ordered,  that  in  default  of  payment  within  the  sixty  days, 
fractional  bloc^  one  hundred  and  forty-five  should  be  sold 
to  pay  the  same  and  interest  thereon  ;  and  it  was  adjudged 
that  each  party  should  recover  of  plaintiff  all  his  costs, 
except  Whittington,  and  that  he  pay  all  the  costs  incurred 
on  account  and  because  of  his  cross-complaint. 

Plaintiff  filed  a  motion  for  reconsideration,  which  was 
overruled,  and  he  appealed. 

Courts  of  Equity  have  never  favored  stale  claims  and 
demands,  but  on  the  contrary,  from  the  commencement  of 
their  jurisdiction,  and  before  the  enactment  of  any  positive 
statute  by  any  legislative  body  for  the  limitation  of  actions 
at  law,  have  invariably  and  decidedly  discountenanced  laches 
and  neglect.  Until  Parliament  fixed  the  time  in  which 
actions  at  law  should  be  commenced,  they  maintained  no 
definite  period  of  limitation,  but  refused  relief  to  those  who 
slept  on  their  own  rights  an  unreasonable  length  of  time,  and 
in  determining  what  lapse  of  time  was  a  bar  in  such  cases, 
were  governed  by  the  peculiar  circumstances  of  each   case. 
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But  when  and  as  often  as  Parliament  limited  the  time  of  actions 
and  remedies  to  a  certain  period  in  legal  proceedings,  they 
adopted  the  same  rule  and  applied  it  in  similar  cases  iu 
equity.  "For/'  as  Lord  Camden  observed  in  Smith  v.  Clay 
(3  Bro.,  639,  note,)  "when  the  legislature  fixed  the  time  at 
law,  it  would  have  been  preposterous  for  equity,  (which  by 
its  own  proper  authority  always  maintained  a  limitation,;  to 
countenance  laches  beyond  the  period  that  they  had  been 
confined  to  by  Parliament.  And,  therefore,  in  all  cases, 
when  the  legal  right  has  been  barred  by  Parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by  the 
same  bar."  "This,"  says  Chancellor  Kent  in  Kane  t?.  Bhod- 
good,  7  Johns.  Ch.,  112,  "has  been  the  uniformly  acknow- 
ledged doctrine  ever  since  the  statute  of  Jas.  I.  was  enacted. 
A  demand  for  200  pounds  was  held  barred  by  the  statute  as 
early  as  9  Chas.  I.  in  Kennedy  v.  Vanhve^  (1  CA.  Eep.^  38,) 
and  again  in  Pearson  v.  Pulley,  (1  Ch.Oas.,  102,  20  Car.  IL) 
the  Lord  Keeper  said  he  considered  twenty  years  to  be  a  fit 
time  within  which  a  mortgage  was  to  be  redeemable,  in 
imitation  of  the  statutes  of  limitations  in  real  actions.  So 
early  were  the  statutes  of  limitation  admitted  to  be  the  rule 
of  decision  in  equity  as  well  as  law^  and  though  the  coorts 
of  equity  were  not  within  the  words  of  the  statute,  the  time 
presented  by  them  was  adopted  by  analogy  as  a  fit  and 
just  period  for  a  bar  in  equity  of  analogous  claims." 

1.  statute     Guided  by  the  rule  that  whenever  the  legislature  has  lim- 
of  limit*..     ,  .    ,  /.      ,  ,.  .  .„    .  , 

uonaagainst  ited  a  pcriod  for  law  proceedings,  equity  will,  in  analagous 

cases,  consider  equitable  rights  as  barred  by  the  same  limita- 
tion, the  courts  of  this  State,  in  determining  when  a  suit  to 
foreclose  a  mortgage  on  real  property  is  barred,  have,  inva- 
riably, followed  the  statute  of  limitations,  which  fixes  the 
time  in  which  the  mortgagee  is  allowed  to  bring  an  action 
at  law  for  the  recovery  of  the  land  ;  and  held  that  both  these 
actions  can  be  brought  in  the  same  period  of  time.  This  ia 
well  settled  by   this   court,    without  a  single    conflicting 
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opinion.  See  Birnie  v.  Main,  29  Ark.,  591 ;  Coldcleugh  v. 
Johnson,  34  Ark.,  312 ;  Waddell  v.  Ckirlock,  41  Ark.,  523 ; 
Harris  v.  King,  16  Ark,  122 ;  Guthrie  v.  Field,  21  Ark., 
379 ,  Hall  V.  DencUa,  28  Arh,  506.  It  must  then  necessa- 
rily follow,  and  there  is  no  escaping  the  conclusion,  that 
seven  years  adverse  possession  is  necessary  to  bar  an  action  ^^^^^y^y** 
like  this;  for  the  mortgagee  can  sue  at  law,^t  anytime 
after  the  right  of  possession  accrues,  for  the  recovery  of  the 
land  mortgaged  until  it  is  barred  by  seven  successive,  con- 
secutive years  of  adveree  possession.  It  is  true  that  the 
statute,  which  fixes  the  time  in  which  these  actions  shall  be 
brought,  expressly  provides:  "No  person  or  persons,  or 
their  heirs,  shall  have  sue  or  maintain  any  action  or  suit, 
either  in  law  or  equity,  for  any  lands,  tenements,  heredita- 
ments, but  within  seven  years  next  after  his,  her,  or  their 
right  to  commence,  have  or  maintain  such  suit  shall  have 
oome,  fallen  or  accrued.'*  But  the  right  of  action  does  not 
accrue  until  there  is  an  adverse  possession,  and,  in  the 
absence  of  limitation,  ceases  when  there  is  no  longer  any 
adverse  possession ;  for  the  rightful  owner  is  deemed  to  be 
in  possession  until  he  is  ousted  or  disseized,  and,  in  the 
absence  of  limitation,  is  restored  to  possession  when  the 
hostile  possession  ceases.  This  is  the  result  of  the  well 
settled  principle  of  law,  that  possession  follows  title  in  the 
absence  of  any  possession  adverse  to  it,  and  there  can  be  but 
one  actual  seizin  of  the  same  estate  at  one  and  the  same 
time.  Bradley  v.  West,  60  Mo.,  40;  Pvlaski  County  v. 
State,  42  Ark.,  118 ;  Byers  v.  DanUy,  27  Ark.,  77;  Trapnall 
V.  BuHon,  24  Ark.,  371 ;  Ellsworth  v.  Hale,  33  Ark.,  633  ; 
and  Kirk  v.  Smith,  9  Wheaton,  241. 

In  speaking  of  the  rules  which   apply  to  the  statutes  of 
limitation  generally.   Chief  Justice   Marshall,   in  Kirk  v. 
Smith,  supra,  said :    "One   of  these,  which  has  been  recog- 
nized in  the  courts  of  England,  and  in  all  others  where  the 
.roles, established  in  those  courts  have  been  adopted,  is,  that 
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possession  to  give  title,  must  be  adversary.  The  word  is 
not,  indeed,  to  be  found  in  the  statutes;  but  the  plainest 
dictates  of  common  justice  require  that  it  should  be  implied. 
It  would  shock  that  sense  of  right  which  must  be  felt 
equally  by  legislators  and  judges,  if  a  possession  which  was 
permissive,  and  entirely  consistent  with  the  title  of  another, 
should  silently  bar  that  title.  Several  eases  have  been 
decided  in  this  court,  in  which  the  principle  seems  to  have 
been  considered  as  generally  acknowledged;  and  in  the 
state  of  Pennsylvania,  particularly,  it  has  been  expressly 
recognized.  To  allow  a  different  construction,  would  be  to 
make  the  statute  of  limitations  a  statute  for  the  encourage- 
ment of  fraud — a  statute  to  enable  one  man  to  st.eal  the  titla 
of  another  by  professing  to  hold  under  it.  No  laws  admit  of 
such  a  construction.'' 

It  not  only  follows  from  the  rule  for  fixing  the  period  of 
limitation  of  equitable  actions  adopted  by  the  Courts  of 
Equity  in  England  and  in  this  country,  and  followed  fiom 
the  twenty-first  year  of  the  reign  of  James  I.,  down  to  the 
present  time,  and  upon  principle,  that  seven  years  adverse 
possession  is  necessary  to  bar  an  action  to  foreclose  a  mort- 
gage on  land,  but  it  has  been  so  expressly  held  in  the  latest 
and  best  considered  opinions  of  this  court  upon  this  ques- 
tion ;  and  these  opinions  are  most  unquestionably  sustained 
by  the  decided  weight  of  authority.  Birnie  v.  Jtfatn,  mpra; 
Coldcleugh  v.  Johnson,  supra;  Harris  v.  King,  supra;  and 
the  authorities  hereinafter  cited. 
What  is      Seven   years   adverse  possession  is   necessary  to  bar  ao 

adverse  po»-  •' 

«*'^r^j^*^<j^^'j action  for  the  recovery  of  land  and  an  action  to  foreclose  a 
^^^'  mortgage  on  real  property.  What,  then,  is  necessary  to 
constitute  that  possession  ?  It  is  well  settled  by  the  authori- 
ties that  this  possession  must  be  actual,  open,  continuous, 
hostile,  exclusive,  and  be  accompanied  by  an  intent  to  hold 
adversely  and  "in  derogation  of  and  not  in  "conformity 
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with''  the  rights  of  the  true  owner,  or  mortgagee,  and  must 
continue  for  the  full  period  prescribed   by  the  statute  of 
limitations.     The  wisdom  and  policy  of  this  rule  is  manifest. 
It  must  be  actual,  either  of  all  or  part  of  the  land  claimed, 
as  the  same  may  be   held  with  color  of  title  0r  without ; 
bec2^lse  constructive  possession  follows  the  title,  and  there 
cannot  be  two  possessions  of  the  same  land  at  the  same  time ; 
and   the  owner  being  in  possession   by  virtue  of  his  title, 
remains  until  he  is  disseized  or  ousted  by  another  entering 
and  holding  for  himself.     It  must  be  open  in  order  to  give 
the  owner  notice  of  the  adverse  claim,  and   force  him  to 
protect  his  rights,  or  lose  them  by  a  failure  to  assert  them 
within  the  period  of  time  allowed  him  by  the  statute  to  do 
so.     It  must  be   continuous,  because  when  it  ceases  'the 
seizin  of  the  owner  revests  and  the  statute  ceases  to  run ;  and 
any  subsequent  ouster  or  disseizin  forms  the  beginning  of  a 
new  period  of  limitation  and  of  a  new  adverse  possession. 
It  must  be  hostile  in  order  to  show  that  it  is  not   held  in 
subordination  and   subserviency  to  the  title  of  the  owner. 
It  must  be  exclusive,  because  the  owner's  possession  con- 
tinues until  he  is  disseized  and  there  cannot  be  two  actual 
possessions  of  the  same  premises  at  the  same  time;  and  in 
case  the  owner  and  another  are  in  actual  occupation  of  the 
same  land,  the  legal  possession  follows  the  title.    It  should 
be  accompanied  by  the  adverse  intent,  because  it  is  necessary 
to  fix  ^Hhe  character  of  the  original  entry,  and  determine 
whether  it  be  an  ouster  or  a  mere  trespass,  or  whether  the 
possession   be  in  subordination   or  in   hostility  to   the  true 
owner."    The  possession  should  be  continuous  and  unbroken 
daring  the  statutory  period  so  ^^as  to  leave  no  doubt  on  the 
mind  of  the  true  owner,  not  only  who  the  adverse  claimant 
was,  but  that  it  was  his  purpose  to  keep  him  out  of  his 
land."    Angdl  on  Limitations,  {5th  Ed.)  Sees.  386,  390,  392; 
3  Washburn  on  Real  Property,  {Ath  Ed.)  134, 135 ;  2  Smith's 
Leading  Cases,  {5th  Am.  Ed.)  560,  561,  565  ;  2  Oreenkaf  on 
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Evidence,  Sees.  430,  557 ;  Sedgwick  &  Wait  on  the  Trial  of 
Title  to  Land,  Sec.  724-753 ;  Bradstreet  v.  Huntington^  5 
Petei^s,  440;  Ewing  v.  Burnett^  11  Peters,  41;  Harris  v. 
King,  supra;  Mooney  v.  Coolidge,  30  Ark.,  640;  Blood  v. 
Wood,  1  Md.  {Mass.,)  528;  Little  v.  Downing,  31  N.  H., 
367 ;  Byers  v.  Danley,  supra. 

Was  the  possession  of  appellees  and  their  grantors  adverse 
and  sufficient  to  bar  this  actions?  To  decide  this  question 
correctly  it  is  necessary  to  understand  what  interest  and 
rights  the  mortgagee  acquired  in  the  mortgaged  premises, 
and  the  relation  the  mortgagor  and  his  vendees,  and  those 
claiming  under  them,  sustained  to  him.  For,  in  the  absence 
of  evidence  of  the  declarations  of  the  mortgagor,  or  those 
claiming  under  him,  showing  that  he  or  they  held  in  open 
hostility  to  the  mortgagee,  it  will  be  impoasible  to  ascertain 
whether  or  not  his  or  their  possession  was  adverse  by  reason 
of  its  being  hostile  to  or  inconsistent  with  the  rights  of  the 
mortgagee,  unless  we  know  what  those  rights  were.  It 
would  be  preposterous  to  say,  that  the  possession  of  a  mort- 
gagor and  those  claiming  under  him  was  adverse  to  the 
mortgagee,  in  the  absence  of  declarations  brought  home  to 
the  mortgagee,  showing  that  he  or  they  were  holding  in 
hostility  to  him,  when  such  possession  was  consistent  and  in 
accord  and  harmony  with  all  the  rights  of  the  mortgagee. 
No  possession  which  is  consistent  ¥^ith  the  rights  of  the  mort- . 
gagee  can  be  adverse  to  him. 

Relative  What,  then,  are  the  interest  and  rights  of  the  mort- 
mortgagor gagee  in  lands  mortgaged  tor  the  payment  ^f  debts,  and 
«*»«•«•  what  relation  does  the  mortgagor  sustain  to  him  ?  In 
equity,  as  well  as  at  law,  the  legal  estate  in  the  mort- 
gaged premises  is  in  the  mortgagee  until  the  debt  secured 
by  the  mortgage  is  paid.  At  law  this  estate  becomes 
absolute  upon  the  failure  of  the  mortgagor  to  perform 
the  conditions  of  the  mortgage,  while  in  equity  it  is  at  all 
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times  before  foreclosure,  subject  to  redemption.  In 
equity  the  legal  estate  is  in  the  mortgagee,  and  is  held  by 
him  as  a  trust  estate  for  the  purpose  of  securing  his  debt 
and  the  payment  thereof;  and  upon  the  default  of  the 
mortgagor  in  the  performance  of  the  conditions  of  the 
mortgage  he  has  the  right  to  take  possession  of  the  mort- 
gaged premises  and  apply  the  rents  and  profits  arising 
therefrom  to  the  payment  of  his  debt.  Until  the  mort- 
gagee does  80,  or  being  entitled  to  possession  under  the 
mortgage  demands  it,  the  mortgagor  has  a  right  to  col- 
lect the  rents  and  profits  and  use  the  same  as  his  own, 
without  being  in  any  manner  held  accountable  to  the 
mortgagee  therefor,  and  to  improve,  use,  occupy  and 
deal  with  the  mortgaged  premises  as  the  owner  thereof, 
and  may  lease  or  sell  the  same.  In  so  doing  he  does  not 
act  adversely  to  the  mortgagee,  but  acts  in  the  exercise 
of  the  dominion  over  the  property  vested  in  him  by  law 
and  in  equity.  All  these  acts  are,  however,  subject  to 
the  mortgagee's  rights. .  His  possession  is  in  subordination 
to  the  nghts  and  interest  of  the  mortgagee.  But  he  may, 
by  his  acts  or  declarations,  openly  repudiate  the  mort- 
gage, deny  the  rights  or  interest  claimed  under  it,  and 
convert  his  holding  into  an  adverse  possession.  Until 
he  does  so,  his  possession  is  subordinate  to  the  rights  and 
estate  of  the  mortgagee  and  consistent  therewith.  Con- 
ard  V.  The  Ajtlantio  Ins,  Co,y  1  PeterSy  441  ;  Jones  on  Mort- 
gages, See's.  11,  58,  672,  667,  670,  673,  676,  697,  699,  703, 
1152,  1194,  and  authorities  cited',  4  Kent  Com,  {Wth  Ed, ) 
170-172;  2  Story's  Eq.  {6th  Ed.),  1013  and  note  2,  1015, 
1017;  Angell  on  Limitations,  Sec,  449. 

Was  the  occupancy  of  the  mortgagor,  Woodruft*,  con- 
sistent with  or  adverse  to,  the  rights  and  interest  of 
the  mortgagee  ?  Upon  the  answer  of  this  question,  it 
seems  difficult  to  entertain  a  serious  doubt.  He  never 
disclaimed  or  disavowed  the  title  of  the  mortgagee,   but 
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on  the  contrary,  he  states,  he  never  disputed  the  validity 
of  the  mortgage,  but,  with  the  view  of  paying  ihe  mort- 
gage debt,  made  payments  to,  and  advanced  money  and 
paid  taxes  for,  the  mortgagee,  from  time  to  time,  and  at 
intervals,  between  none  of  which  was  there  a  seven  years 
lapse.  Between  the  maturing  of  the  mortgage  debt  and 
first  payment  and  the  last  payment  and  the  commence- 
ment of  this  action  less  than  seven  years  intervened. 
The  evidence  clearly  shows  that  his  possession  was  not 
adverse  to,  but  entirely  consistent  with  the  rights  and 
interest  of  the  mortgagee. 

But  appellees  insist,  that  there  was  an  interval  between 
the  thirteenth  day  of  July,  1855,  and  the  nineteenth  day 
of  February,  1870,  in  which  Woodruff  made  no  payments 
on  the  mortgage  debt,  and  that,  therefore,  plaintiff 
should  not  maintain  this  action  against  them.  But  this 
is  not  sustained  by  the  evidence,  which  shows,  that  in 
this  interval  Woodruff  advanced  moneys  and  paid  taxes 
for  Ringo  with  the  expectation  of  receiving,  and  under  a 
tacit  agreement  that  he  should  receive,  credit  therefor  on 
the  mortgage,  which  Ringo  afterwards  gave  him.  There 
was  nothing  in  this  interval  to  show  that  Woodruff  held 
adversely  to  Ringo,  but  on  the  contrary  the  evidence 
establishes  the  reverse. 

Appellant  is  not  barred  from  maintaining  his  action 
against  Woodruff.  Do  those  claiming  under  Woodruff' 
stand  in  a  better  position  than  he  did  at  the  time  he 
conveyed  to  them  ?  The  mortgage  executed  by  Wood- 
ruff to  Ringo  having  been  filed  for  record  and  recorded, 
became  a  notice  to  all  subsequent  purchasers  and  mort- 
gagees, of  its  execution,  existence  and  contents.  With 
this  notice  the  grantees  of  Woodruff  purchased  portions 
of  the  mortgaged  property  and  acquired  the  interest  he 
held  therein  and  took  his  title  subject  to  the  mortgage. 
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They  acquired  no  rights  and  interest  other  than  he  had. 
They  simply  took  the  place  of  Woodruff,  and  are  bound 
by  his  previous  recognition  of  the  mortgage  as  a  8ub8i^t- 
ing  incumbrance  on  the  property  purchased  by  thenx. 
Taking  the  place  of  Woodruff  as  to  the  property  pur- 
chased, their  possession  thereof  was,  as  WoodruflTs,  sub- 
ordinate to  the  rights  and  interest  of  the  mortgagee, 
and  remained  so  until  they,  by  their  acts  or  declarations, 
made  it  adverse ;  and  it  is  persumed  that  it  remained  sub- 
ordinate until  such  time  as  the  evidence  clearly  shows  it 
was  rendered  inconsistent  with  the  rights  of  the  mort- 
gagee, by  such  declarations  or  acts  as  were  sufficient  to 
put  the  mortgagee  on  notice  that  they  were  claiming 
and  holding  in  hostility  to  his  rights  and  adversely  to 
him.  Coldcleugh  v,  Johnson,  Supra  ;  Jones  on  Mortgages, 
Sec.  1202  ;  Medley  v.  Elliot,  62  III.,  532;  Tliayer  v.  Cramer, 
1  McCord  {8.  C.)  Ch.  395;  Mitchell  v.  Bogan,  11  Rich.  Eq., 
(S.  C.)  686,  706 ;  Wright  v.  Eaves,  5  Rich.  Eq.,  81 ;  Hughes 
V.  Edwards,  9  Wheaton  489 ;  Martin  v.  Jackson,  27  Pa.  St., 
504 ;  2  Zellei^'s  I^essee  v.  Eckert,  4  How.  289 ;  3  Washburne 
on  Real  Property,  {4th  Ed.)  158;  Smith  v.  Hosmer,  7  N.  H. 
436;  Smith  v.  Burtis,  6  Johns.  218;  Jackson  v.  Sharp,  9 
Johns.  163;  Pierson  v.  Turner,  2  Ind.,  123;  Alexander 
V.  Polk,  39  Miss.,  755 ;  and  the  authorities  on  adverse  posses- 
sion ho'einafter  cited. 

Several  of  the  appellees  say,  in  their  respective  answers, 
that  they  and  theiR  grantors  held  possession  of  the  tract, 
lot  or  block  respectively  claimed  by  them,  for  more  than 
seven  years  next  before  the  commencement  of  this  action, 
and  during  that  time  no  payment  was  made  by  them,  or 
either  of  them,  on  the  writing  obligatory  described  in 
plaintiffs  complaint,  or  with  their  knowledge  or  consent. 
They  insist  that  such  possession  was  adverse  and  that 
appellant  is  barred  from  maintaining  his  action  as  to  the 
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property  claimed  by  them,  by  reason  thereof.    Are  they 
correct? 

In  Mayo  &  Jones  v.  Cartwright^  30  Arh^  407,  cited  and 
relied  upon  by  appelles,  the  facts  are  these :  One  George 
Washington,  being  the  owner  and  occupant  of  a  certain  tract 
of  land,  conveyed  the  same,  on  the  eighth  day  of  April, 
1856,  by  deed  of  trust,  to  Mayo,  to  secure  the  payment  of 
certain  notes  he  owed  one  Loftus.  The  deed  of  trust  con- 
tained a  power  of  sale  ;  was  acknowledged  and  recorded  on 
the  tenth  day  of  April,  1856 ;  and  the  trust  was  accepted 
by  Mayo.  Washington  still  remained  in  possession  until 
some  time  in  December,  1857,  when  Jie  sold  and  delivered 
possession  of  the  land  to  Cartwright,  who  sinje  then 
remained  in  possession,  and  used,  cultivated  and  improved 
it.  In  October,  in  1868,  Mayo  undertook  to  sell  the  land 
under  the  power  of  sale  contained  in  the  deed  of  trust,  and 
Cartwright  brought  suit  to  enjoin  the  sale.  In  the  opinion 
in  that  case  the  pleadings  are  not  set  out  in  full,  but  it  seems 
that  the  main  ground  for  relief  set  up  in  the  complaint  was  the 
uninterrupted  adverse  possession  tor  more  than  seven  years, 
which  was  set  up  by  Cartwright  as  a  bar  to  the  sale  of  the 
land  by  the  trustee  under  the  trust  deed ;  and  that  "defend- 
ants, in  their  answer,  admitted  the  purchase  and  pDssession 
of  the  land  by  the  complainant,' but  ^enied  that  their  [right 
to  enforce  the  trust  was  barred  by  limitation,  upon  the 
ground  that  the  statute  bar  was  suspended  during  the  late 
war,  and  that  deducting  that  time,  seven  years  had  not 
elapsed  between  the  time  the  adverse  possession  commenced 
and  the  time  when  the  trustee  attempted  to  enforce  his 
trust ;"  and  that  several  payments  had  been  made  by  Wash- 
ington upon  the  notes  secured  by  the  deed  of  trust,  up  to, 
and  as  late  as  the  year  1862.  This  court  held  that  the 
statutes  of  limitation  was  not  suspended  by  the  war  in  that 
case,  and  that  the  payments  made  by   Washington  afler  he 
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sold  the  land  did  not  arrest  the  statute  as  to  Cartwright.  It 
did  not  undertake  to  say,  in  that  case,  what  is  necessary  to 
constitute  adverse  possession.  The  effect  of  the  failure  of 
Cartwright  to  make  payments  on  the  debts  secured  by  the 
deed  of  trust,  while  he  remained  in  possession  of  the  land, 
upon  his  possession  was  not  even  considered.  The  only 
questions  of  limitation  decided  in  the  case  were :  Did  the 
war  suspend  the  statute^of  limitations,  and  if  not,  did  the 
j)ayments  made  by  Washington  arrest  the  statute  of  limita- 
tion as  to  Cartwright?  There  was  no  occasion  for  the 
court  to  pass  upon  any  others ;  as  it  appears  that  the 
defendants  in  that  case  admitted  the  possession  of  Cartwright 
to  be  adverse. 

But  the  question  in  this  case  is  not,  was  the  statute  of 
limitation  arrested  by  the  payments  made  by  Woodruff, 
but  is,  was  the  possession  of  appellees  and  their  grantors 
adverse  ?  Unless  it  was  at  some  time  adverse,  the  stat- 
ute never  commenced  running  and  there  was  nothing 
for  the  payments  to  arrest.  In  this  case  the  grantees  of 
Woodruff  acquired  such  title,  estate  and  possession  as  he 
had.  He  could  convey  or  deliver  no  other.  That  pos- 
session was  consistent  with  the  rights  of  the  mortgagee 
and  subordinate  to  his  interest,  and  remained  so  until  it 
was  rendered  inconsistent  by  such  acts  or  declarations  as 
were  sufficient  to  put  Ringo  on  notice  that  it  was  held  in 
hostility  and  adversely  to  his  rights.  The  failure  of  ap- 
pellees or  their  grantors  to  make  payments  could  not 
make  their  possession  adverse,  unless  it  was  their  duty 
or  they  were  under  obligations  to  pay.  Such  failure 
was  not  inconsistent  with  the  rights  of  the  mortgagee. 
For  if  they  had  not  assumed  the  mortgage  debt,  (and 
there  being  no  evidence  that  they  did,  it  is  not 
presumed  they  did)  they  were  under  no  obligations  to 
pay  it;  and  they  had  a  right  to  remain   in  possession  of 
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the  property  purchased  by  them,  without  paying  the 
mortgage  debt,  or  any  part  of  it,  and  in  so  doing  did  noth- 
ing in  hostility  to  the  mortgagee's  rights,  but  acted  in  the 
exercise  of  a  right  acquired  by  their  purchases,  which 
was  perfectly  consistent  and  in  accord  with  those  of  the 
mortgagee.  Such  conduct  being  consistent  with  the 
rights  of  Ringo,  and  his  executor,  could  not  make  the 
possession  of  appellees,  or  their  grantors  adverse.  See 
i  authorities  before   cited,  and  Jonen  on  Mortgages^  Sec^s, 

738,748;   Johnson  v.  Monell,  13  Iowa,   300;  and  Hull  v. 
AlexandeTy  26  Iowa,  569. 

The  agreed  statement  of  facts  by  plaintift'  and  the  de- 
fendant. City  of  Little  Rock,  shows  that  the  City  of 
Little  Rock  held  actual,  continuous,  notorious  and  ad- 
verse possession  of  the  South  East  quarter  of  section 
eleven  (11)  in  township  one  (1)  North  and  in  range  twelve 
(12,  West,  under  a  deed  of  conveyance  thereof,  executed 
to  her  by  Woodruff  for  more  than  seven  years  next  before 
the  commencement  of  this  action,  with  the  knowledge  of 
Daniel  Ringo,  in  his  lifetime,  and  the  plaintiff  is  thereby 
barred  from  maintaining  his  action  to  foreclose  his  mort- 
gage upon  this  tract  of  land.  Appellant  concedes  this 
much  in  his  brief. 

jidT«rit  ^^®  agreed  statement  of  facts  by  plaintiff  and  John  D. 
*'***^***°'  Adams,  as  administrator  of  Alexander  Oeorge,  deceased, 
and  by  plaintiff  and  James  Brodie,  show  that  possession 
of  the  lots,  respectively,  claimed  by  Adams,  as  adminis- 
trator, and  Brodie,  was  held  by  them  and  those  through 
whom  they  respectively  claim  from  Woodruff,  for  more 
than  seven  successive  years  next  before  the  commence- 
ment of  this  suit.  But  was  this  possession  sufficient  to 
constitute  a  bar  under  the  statute  of  limitations?  It  is  ad- 
mitted that  they  openly  controlled  these  lots,  and  paid 
ta^es  thereon,  as  their  absolute  property.    But  it  is  also 
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admitted  that  they  claim  and  derived  their  respective 
titles  to  these  lots  from  Woodruff,  through  grantors,  to 
whom  Woodruff  sold  and  conveyed  after  plaintiff's  mort- 
gage was  executed  and  recorded.  There  is  no  evidence 
that  Daniel  Ringo,  or  his  executor,  at  any  time,  demanded 
possession  of  these  lots,  or  refused  to  permit  Adams,  as 
administrator,  or  James  Brodie,  or  any  one  of  those  under 
whom  they  respectively  claim,  to  hold  possession  thereof. 
Under  this  state  of  facts  they,  and  those  under  whom 
they  claim,  had  the  right  to  use,  occupy,  improve  and 
control  these  lots  as  their  own  property,  and  could  have 
done  so  without  infainging  upon  or  violating  any  right 
of  Ringo,  or  his  executor.  Such  possession  being  consis- 
tent with  the  rights  of  the  mortgagee  is  presumed  to 
have  been  held  in  subordination  to  his  title,  unless  the 
evidence  clearly  proves  that  it "  was  adverse  and  hostile 
to  the  owner  of  the  mortgage.  No  secret  intent  to  hold 
adversely  would  have  been  sufficient  to  convert  such  pos- 
session for  any  length  of  time  into  a  bar  under  the  stat- 
ute of  limitations ;  but  it  must  have  been  held  for  seven 
years  in  open  denial  of  the  title  of  the  mortgagee  and  his 
legal  representative,  and  in  such  manner  and  accom- 
panied with  such  acts  or  declarations  as  was  sufficient  to 
put  Ringo,  or  his  executor,  on  notice  that  it  was  held 
adversely  and^n  hostility  to  his  rights  and  interest.  The 
fact  that  Adams,  as  administrator,  and  James  Brodie, 
and  those  under  whom  they  claim,  respectively  held  pos- 
session of,  controlled  and  paid  taxes  on,  the  lots  severally 
claimed  by  them,  as  their  absolute  property,  is  not  suf- 
ficient to  prove  that  their  possession  was  adverse  to 
plaintiff,  or  his  testator,  or  that  they  controlled  and  dealt 
with  them  in  a  manner  inconsistent  with  the  rights  of 
Ringo,  and  his  executor,  under  the  mortgage.  They 
might  have  done  so  and  not  have  given  the  slightest  indi- 
cation that  they  held  in  hostility  to  the  rights  and  interest 
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of  plaintiff  or  his  testator.  According  to  the  evidence 
adduced  in  the  court  below  plaintiff  is  not  barred  from 
maintaining  his  action  to  foreclose  the  mortgage  upon 
these  two  lots. 

The  agreed  statement  of  facts  by  plaintiff'  and  Henly 
does  not  show  that  Henly  and  Caldwell,  or  either  of  them, 
held  adverse  possession  of  fractional  block  one  hundred 
and  forty-five  for  seven  years  next  before  the  commence- 
ment of  this  suit,  even  if  the  possession  of  each  of  them 
be  united.  The  facts  relied  on  to  show  adverse  posses- 
sion were  all  within  seven  year?  next  before  the  com- 
mencement of  this  action  and  the  filing  of  Henly's  answer, 
and  it  follows  there  is  nothing  to  bar  plaintiffs  action  as 
to  fractional  block  one  hundred  and  forty-five. 

There  is  no  proof  that  plaintiflfs  action  is  barred  by 
any  act  of  Whittington,  or  that  Whittington^s  mortgage, 
second  in  time  and  order  of  filing,  has  acquired  prece- 
dence over  plaintiffs. 
« 

cB^ivpSlc-  Several  of  the  defendants  insist,  in  their  respective 
Jroi^reiuf  auswcrs,  that  the  levy  on  block  ten,  in  Woodruff's  addi- 
cTOMcom-tion,  to  satisfy  the  execution  issued  on  the  judgmeDt 
recovered  by  plain tsff  against  Woodruff  should  be  first 
exhausted  before  the  sale  of  any  part  of  the  property 
described  in  plaintiff's  mortgage ;  and  that,  in  the  event 
plaintiff's  mortgage  should  be  held  a  valid  and  subsisting 
lien  on  the  tracts,  lots  and  blocks  respectively  claimed 
by  them,  and  the  enforcement  thereof  is  not  barred  by 
the  statute  of  limitations,  such  tracts,  lots  and  blocks 
should  be  sold  in  the  inverse  order  of  the  alienation  thereof 
by  Woodruff,  until  such  liens  shall  be  satisfied,  and  that 
so  much  thereof  as  shall  then  be  unsold  should  be  dis- 
chaiged  of  the  lien;  and  that  if  plaintiff  is  not  required 
to  exhaust  the  aforesaid  levy  before  selling  any  part  of 
the  mortgaged  premises,  and  any  part  of  the  mortgaged 
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property  should  be  sold  to  satisfy  the  lien  held  by  the 
plaintifi*  under  his  mortgage,  those  of  them  claiming  the 
the  tract,  lot  or  block  so  sold  should  be  subrogated  to  the 
rights  acquired  by  plaintifi'  under  such  levy.  But  neither 
of  them  made  his  answer  a  cross-complaint.  Failing  to 
do  this,  there  was  lacking  the  pleading  which  was  neces- 
sary to  authorize  the  court  below  to  grant  them  such 
relief.  For  in  asking  this  relief  they  seek  to  go  beyond 
the  inquiry  proposed  by  the  [complaint,  and  ask  for 
relief  against  co  defendants  which  is  dependent  on  facts  of 
which  no  statement  is  made  in  plaintift's  complaint  and 
are  not  involved  in  the  determination  of  the  relief  plain- 
tift  is  entitled  to,  or  in  the  determination  of  the  questions 
presented  by  the  allegations  of  his  complaint,  and  are 
not  responsive  to  the  allegations  of  the  complaint,  and 
cannot  be  set  up  in  opposition  to  the  relief  prayed  for  by 
plaintiff.  To  obtain  this  relief  insisted  on  by  defendants, 
as  stated,  it  was  necessary  for  them  to  have  stated  the 
facts  upon  which  they  demanded  it,  and  asked  for  it,  in 
an  answer  made  a  cross-complaint  against  the  co  defend- 
ants against  whom  the  relief  was  sought.  It  was  not 
sufficient  to  state  the  facts  and  ask  for  the  relief  in  the 
answer,  but  the  answer  should  have  been  made  a  cross- 
complaint  against  the  co-defendants  who  would  have 
been  affected  by  the  relief  if  it  had  been  granted.  "Par- 
ties defendant  are  as  necessary  to"  cross-complaints  "  as 
to  original "  complaints,  ''and  their  appearance  in  both 
cases  is  enforced  by  process  in  the  same  manner,"  unless 
there  is  a  fbrmal  appearance  entered  on  the  record  or 
answer  filed.  An  answer  in  the  nature  of  a  cross-com- 
plaint, **which  makes  nobody  defendant,  which  prays  for 
no  process,  and  under  which  no  process  is  issued  "  as  in 
this  case  "is  a  nullity.^'  Unless  he  be  made  a  party 
defendant  in  the  answer  in  the  nature  of  a  cross-com- 
32 43 
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plaint  in  the  manner  indicated,  the  co-defendant  is  not 
required  to  answer  the  allegations  constituting  the 
grounds  of  relief  asked  for  against  him ;  and  as  corollary 
to  this  it  follows,  no  proof  is  required  to  disprove  the 
allegations  on  which  this  relief  is  asked.  GanW's  Digest^ 
See.  4550  ;  Mars  v.  Lewis,  31  Ark,,  204;  Gamer  v.  Beaty^  7 
/.  /.  Marsh,  229  ;  Rogers  v.  McMacham,  4  J.  J.  Marsh,  37 ; 
Washington  Railroad  v.  Bradley,  10  Wall.,  299. 

Then,  again,  there  is  no  evidence  on  which  this  relief 
against  the  co-defendants  could  be  granted.  The  inter- 
ests of  the  defendants  in  the  subject  matter  of  the  action 
are  separate  and  distinct ;  and  the  admissions  contained 
in  the  several  Agreed  statements  of  facts  upon  which  the 
action  was  heard  and  submitted  cannot  affect  any  one 
except  those  who  respectively  made  them.  1  Oreenleaf 
on  evidence,  sec.  174. 

The  sale  under  which  Whittington  claims  did  and  does 
not  affect  plaintiff  and  the  defendants  in  this  action  who 
were  not  parties  to  the  suit  in  which  it  was  made.  None 
of  the  parties  to  this  action  who  were  not  parties  to  the 
suit  instituted  by  Whittington,  are  bound  or  affected  by 
the  decree  or  any  proceeding  therein. 

Whittington,  having  acquired  an  interest  in  fractional 
block  one  hundred  and  forty-five  by  the  mortgage  execu- 
ted to  him  by  Woodruff,  and  claiming  to  be  the  pur- 
chaser and  owner  thereof  under  the  decree  foreclosing 
his  mortgage,  and  having  redeemed  the  same  from  a 
forfeiture  on  account  of  the  non-payment  of  taxes,  which 
were  a  paramount  lien  thereon,  in  order  to  protect  the 
interest  he  claimed  therein,  is  entitled  by  subrogation  to 
reimbursement  out  of  the  block  itself  lor  the  taxes,  pen- 
alty, costs  and  interest  legally  chargeable  against  the 
same,  which  he  paid  in  the  redemption  thereof.  Having 
benefited  all  parties  interested  by  relieving  them  from 
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the  payment  of  su8h  taxes,  penalty,  costs  and  inter- 
est in  an  effort  to  protect  the  interest  he  claimed,  the 
plainest  equity  demands  he  should,  have  a  lien  therefor 
by  subrogation.  BlodgeU  v.  Hitty  29  Wis.^  169;  Levy  v. 
Martin^  48  TTw.,  198 ;  Copeliart  v.  Mhoon,  5  Jones^  Eq.  (N, 
r,),  178;  Gilbert  v.  Gilbert,  39  Iowa,  657;  Whitaker  v. 
Wright,  35  Ark,  515;  Johnson  v.  Payne,  11  Neb.,  269. 

It  is  therefore  the  opinion  of  this  court,  that  appellant 
is  entitled  to  a  foreclosure  of  his  mortgage  upon  lot  seven 
in  block  thirty-six,  lot  seven  in  block  ten  in  Pope's  addi- 
tion, fractional  block  one  hundred  and  forty-five,  and  the 
North  West  quarter  of  section  thirteen,  in  township  one 
North  and  in  range  twelve  West,  by  sale,  and  to  the  pay- 
ment of  his  debt  out  of  the  proceeds  arising  from  such 
foreclosure  so  far  as  the  same  will  extend ;  that  Whit- 
tington  is  entitled  to  a  lien  on  fractional  block  one  hun- 
dred and  forty- five  for  such  taxes,  penaltj',  costs  and 
interest  paid  by  him  as  was  properly  and  legally  charge- 
able against  the  same,  and  legal  interest  on  the  amount 
so  paid  from  the  date  of  the  payment  thereof,  and  to  the 
enforcement  of  such  lien,  and  to  be  first  paid  such  taxes, 
penalty,  costs  and  interest  out  of  the  proceeds  of  any  sale 
of  fractional  block  one  hundred  and  forty-five  which  may 
be  made  in  this  cause ;  and  that  the  complaint  was  pro- 
perly dismissed  as  to  the  City  of  Little  Rock. 

There  being  no  appeal  taken  by  any  of  the  defendants 
from  the  decree  of  the  court  below,  and  no  complaint  on 
their  part  as  to  such  decree,  the  same  will  be  permitted 
to  remain  in  force  as  to  them,  except  wherein  it  aflTects 
appellant  and  is  inconsistent  with  this  opinion.  The 
decree  of  the  court  below  so  far  as  it  is  inconsistent  with 
this  opinion  is  therefore  reversed,  and  this  cause  is  re- 
manded with^instructions  to  that  court  to  enter  a  decree 
herein  in  accordance  with  this  opinion,  and  to  cause  the 
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same  to  be  executed  according  to  tte  statutes  and  equity 
practice  in  force  in  this  State,  and  to  adjust  the  costs 
incurred  in  the  court  below  in  such  manner  as  to  the 
Chancellor,  in  the  exercise  of  his  discretion,  may  seem 
equitable. 

8.  F.Clark,  8.  J.  In  regard  to  that  part  of  the  mort- 
gaged property  claimed  by  the  defendant  Brodie,to-wit : 
Lot  number  seven  in  block  number  ten  in  Pope's  addi- 
tion to  Little  Rock,  I  difier  from  the  majority  of  the 
court  for  the  reasons  which  follow  : 

It  is  agreed  that  the  possession  of  Brodie  and  those 
under  whom  he  claims  was  sufficient  as  to  length  of  time 
(seven  years)  to  bar  the  action  of  the  mortgagees.  But 
it  is  held  that  his  and  their  possession  were  not  suffi- 
ciently adverse  to  the  mortgagee's  title  to  entitle  him  to 
the  benefit  of  the  statute  of  limitations,  and  that  the 
statute  did  not  commence  running  in  behalf  of  that  pos- 
session. 

The  answer  of  Brodie  alleges  that  Woodruflf,  the  mort- 
gagor, on  the  28th  day  of  April  A.  D.,  1862,  sold  this  lot 
to  S.  B.  Laughlin  for  the  sum  of  $700  cash  paid,  and  con- 
veyed it  to  him ;  that  on  the  24th  of  October  in  the  same 
year  Laughlin  sold  and  conveyed  it  to  Benjamin  Peyton 
Brodie,  a  minor,  for  the  sum  of  eight  hundred  dollars 
cash  paid  ;  that  Benjamin  P.  Brodie  dying  without  heirs 
of  his  body,  the  property  descended  to  his  father  Robert 
Brodie,  who  fo|^the  consideration  of  $2,000  cash,  con- 
veyed it  to  the  defendant  James  Brodie  on  the  22d  of 
February  A.  D.  1871. 

And  the  agreed  statement  of  facts  expressly  admits 
that  these  parties  have,  ever  since  the  purchase  by 
Laughlin  on  the  28th  of  April, ^  1869,  held  actual  and 
-continuous  possession  and  occupancy  of  said  lot,  and 
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daring  all  that  time  have  openly  controlled  and  improved 
the  same  and  paid  taxes  thereon  as  his  and  their  own  ab- 
solute property. 

In  the  case  of  Coldckugh  v.  Johnson's  Adm^r,  34  Ark.y 
312,  it  was  held  by  this  court  that  while  the  statute  does 
not  run  in  behalf  of  the  mortgagor  who  simply  remain 
in  possession,  yet  it  is  competent  for  him  at  any  time  to 
make  his  possession  adverse  and  set  the  statute  running 
in  his  behalf  by  some  open  and  notorious  act  inconsist- 
ent with  the  mortgagee's  title.    There  is  no  decision   of 
this  court,    nor  is  it  indicated   in   the  opinion   of  the 
majority  in  this  case,  what  kind  of  a  public  or  notorious 
act  is  required  to  set  the  statute  running  in  behalf  of  the 
mortgagor  or  his  vendeee. 

If  selling  the  whole  property — not  the  equity  of  redemp- 
tion merely — to  a  stranger,  by  a  mortgagor,  after  for- 
feiture, and  putting  the  purchaser  into  actual  possession 
as  his  own  absolute  property  is  not  such  a  public  and 
notorious  act  as  will  convert  a  friendly  possession  into 
an  adverse  one,  then  it  is  in  my  opinion  useless  to  specu- 
late as  to  what  will  be  such  notorious  act,  and  there  is 
and  can  be  practically  no  such  thing  in  the  law,  as  a 
plea  of  the  statute  of  limitations  to  an  action  to  fore- 
close a  mortgage. 

The  very  essence  of  an  adverse  possession  is  a  posses- 
eioa  in  one's  own  right — holding,  improving,  paying 
taxes  on  the  property  as  his  own  absolute  property. 
An  admission  of  such  a  possession  excludes  every  idea  of 
a  holding  as  tenant  to  any  one  or  in  subordination  to  any 
title  whatever  except  his  own. 

In  the  case  of  the  city  of  Little  Hock,  defendant  in  this 
case,  the  majority  of  the  court  have  allowed  the  benefit 
of  the  statute  under  precisely  the  same  state  of  circum- 
stances, except  that  in  the  case  of  the  city  it  is  admitted 
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in  the  agreed  statement  of  facts  that  Ringo,  the  mort- 
gagee, in  his  lifetime  knew  of  the  adverse  possession 
while  it  is  silent  as  as  to  his  knowledge  in  the  case  of 
Brodie. 

In  my  opinion  this  is  a  distinction  without  a  difference. 
Actual  possession  is  always  notice  to  all  parties  inter- 
ested in  the  lands.  This  is  the  general  rule.  There  'is  no 
question  here  as  to  color  of  title.  It  is  admitted  that 
these  parties  were  in  the  actual  possession  as  their  owd 
absolute  property.  This  admission  is  made  by  the  plain- 
tiflf — the  mortgagee,  which,  if  actual  knowledge  of  such 
possession  were  material,  would,  it  seems  to  me,  be  an 
admission  of  such  knowledge.  But  there  is  no  reason 
why  a  mortgagee,  who  is  a  conditional  owner,  should 
not  be  required  to  take  notice  of  parties  in  actual  posses- 
sion, and  the  character  of  such  possession,  any  more  than 
there  is  why  an  absolute  owner  should  not. 

The  general  rule  where  no  statute  on  the  subject  pre- 
vailp,  is,  as  derived  from  English  jurisprudence,  that  the 
possession  of  the  mortgagee  or  his  vendee  is  not  adverse 
to  the  title  of  the  mortgagor  whether  before  or  after 
forfeiture;  that  such  parties  hold  as  tenants  at  will  to  the 
mortgagee,  and  the  mortgage  may  be  foreclosed  at  any 
time  short  of  the  time  when  it  would  by  law  be  presumed 
to  be  paid,  which  was  twenty  years.  This  legal  pre- 
sumption was  derived  trom  a  statute  of  21st  James  I, 

chapter  10,  section ,  which  took  away  the  right  ot 

entry  of  all  parties  who  had  been  out  of  possession  for 
twenty  years.  2  Hilliard  on  Mortgages^  pcigt  5.  This 
general  rule  has  been  changed  or  modified  in  most  of  the 
States  of  the  Union,  and  the  different  wording  of  such 
statutes  and  the  different  constructions  given  to  them  by 
the  courts,  has  involved  the  whole  subject  in  intermin- 
able confusion.  But  our  statute  (Gantt's  Digest  adopted 
in  1851,  and  extended  to  all  cases  in  equity  as  well  as 
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at  law)  is  historically  known  to  have  heen  adopted  for 
the  express  purpose  of  settling  and  quieting  titles  to 
land.  Its  express  ohject  was  to  vest  title  in  any  one  who 
shoald  hold  possession  in  his  own  right,  and  as  his  own 
absolute  property  for  the  term  of  seven  years  against  all 
the  world — as  well  against  the  mortgagor  as  any  absolute 
owner ;  and  in  my  opinion  no  proper  construction  can 
make  any  decision  of  this  court  hold  otherwise  until  the 
case  of  Colcleugh  v.  Johnaon^a  AdmW  34  Arhj  312.  In 
that  case  this  court  for  the  first  time  held  that  the 
statute  would  not  run  in  behalf  of  a  mortgagor  in  pos- 
session as  against  the  mortgagee's  right  to  foreclose^  but 
held  that  the  mortgagor  might  make  his  possession 
adverse  by  some  open  and  notorious  act  inconsistent  with 
the  mortgagee's  title,  and  which  should  give  notice  to 
the  mortgagee.  See  the  cases  of  Sullivan  v.  Hadleyy  16 
iri..l29  ;  Guthrie  v.  Held,  21  Ark.,  379;  McGehee  v.  Blacks 
wcS,  28  Ark.,  27 ;  Bernie  v.  Maine,  29  Ark.,  591 ;  Mayo  & 
Wright  v.Cartwright,  30  Ark.,  407. 

In  the  case  of  Bernie  v.  Maine,  this  court  decided  that 
the  statute  would  not  run  so  as  to  bar  a  foreclosure  by 
the  mortgagee  where  the  mortgaged  property  was  not  in 
possession  of  the  mortgagor  or  his  vendee  but  was  vacant. 
It  decided  nothing  further. 

Whatever  may  have  been  the  previous  decisions,  how- 
ever, the  rule  adopted  in  the  case  of  Colcleugh  v.  Johnson^a 
Adm^r,  is  now  the  law  on  the  subject.  But  if  such  a  rule 
be  adopted  as  to  what  constitutes  an  adverse  and  hostile 
possession  in  fact  as  cannot,  or  as  in  the  ordinary  busi- 
ness transactions  of  life,  never  does  exist,  then  the  court 
practically  holds  that  there  is  no  limitation  by  statute  as 
between  the  mortgagor  or  his  vendees,  and  the  mortga- 
gee's right  to  foreclose  in  this  State. 

In  my  opinion  such  a  ruling  is  unfortunate  because  it 
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practically  operates  to  revive  mortgage  liens  which  have 
been  dormant  for  years,  and  will  cast  a  cloud  upon  the 
validity  of  titles  to  real  estate  in  many  cases  where  those 
titles  have  been  supposed  to  be  settled  and  at  rest. 

Before  the  Hons.  W.  W.  Smith,  Judge,  and  B.  B. 
Battle  and  S.  P.  Clark,  Special  Judges.  Hons.  8.  R. 
CocKRiLL,  C.  J.,  and  J.  R.  Eakin,  Judge,  not  sitting. 


43  604 
66  182 
0&    SIO 

43  5M  Whittington  v.  Plint. 


1.  MoRXaAGE:    Release  of  part  of  mortgaged  lots  by  mortgagee. 

A  release  by  a  moitgagee  of  part  of  the  mortgaged  premises  after 
the  sale  of  the  other  part  by  the  moitgigor,  will  not  prejudice 
the  lien  for  the  whole  debt  on  that  part,  unless  at  the  lime  of 
the  release  the  mortgagee  had  actual  notice  of  the  sale. 

2.  Mortgage  :     Estate  of  mortgagee* 

The  legal  estate  in  mortgaged  property  passes  to  the  mortgagee, 
subject  to  be  defeated  by  performance  of  the  conditions  of  the 
mortgage ;  and  the  right  of  possession  follows  the  legal  title,  un- 
less controlled  by  stipulations  in  the  deed,  or  by  the  apparent 
intention  of  the  parties. 

3.  Mortgage  :    Adverse  possession:     Cases  approved  and  overruled. 
The  dov^trine  announced  in  Harris  v,  King^  16  Ark,^  122;  BimU  r. 

Maine^  29  Ark.y  591 ;  and  in  Coldcleugk  v  Johnson^  34  Ark^  312, 
as  to  .adverse  possession  against  a  mortgagee,  is  approved ;  and 
the  cases  of  Sullivan  v,  Hadley.  l%Ark.,  129;  Guthrie  v.  Field,2X 
Ark., 371 ;  McGeehe v.  Blackwell,  28 Ark.,  27;  Hallv.  Demckla,  Ih, 
60tf ;  dLii^Mayo  v.  Cartvjright^Z^  Ark.,^^1,  80  fkr  as  they  hold  that 
adverse  possession  may  be  set  up  by  a  mortgagor  or  his  vendee 
with  notice,  without  a  distinct  denial  of,  or  acts  inconsistent 
with  the  mortgagee's  title,  are  overruled. 

4.  Mortgage:     Statute  limitations:    Adverse  possession. 
Possession  of  the  mortgagor,  or  his  privies,  including  his  grantees 
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with  notice,  will  not  be  adverse,  nor  bar  an  action  by  the  mort- 
gagee for  foreclosure,  or  for  possession  of  the  land,  unless  there 
has  been  an  open  and  explicit  disavowal  and  disclaimer  of  holding 
under  the  mortgagee's  title,  and  assertion  of  title  in  the  holder 
brought  home  to  the  mortgagee.  The  mere  taking  possession 
by  the  vendee  of  the  mortgagor,  and  continued  occupancy  by 
him  and  his  vendees  for  the  period  of  the  statutory  bar,  their  open 
control  and  improvement  of  the  land,  and  payment  of  taxes 
thereon  as  their  own  absolute  property,  with  the  intention  of 
holding  it  against  all  comers,  will  not  bar  the  action. 


APPEAL  from  Pulasld  Circuit  Court. 
Hon.  J.  W.  Martin  Circuit  Judge. 

U.  M.  &  G.  B.  Rose  for  appellant. 

In  order  to  bar  the  claim  of  a  mortgagee  there  must 
be  an  open,  notorious  and  adverse  possession.  Birnie  v. 
MainCy  29  Ark.y  591.  In  this  case  there  was  no  adverse 
holding;  no  disclaimer  of  appellant's  title. 

The  mortgagor  until  foreclosure  has  a  right  to  hold  the 
mortgaged  premises,  and  unless  he  or  those  claiming 
under  him  does  some  open  unequivocal  act,  sufficient  to 
put  the  mortgagee  upon  his  guard  and  warn  him  of  the 
necessity  of  prompt  action,  the  statute  will  not  run,  though 
upon  general  principles  of  equity  he  might  be  precluded 
from  asserting  his  demand  after  twenty  years.  See  also 
Coldcleugh  v.  Johnson,  34  Ark.,  312,  in  which  the  doctrine 
of  birnie  t7.  if aine  was  re -affirmed,  also  Medley  v,  Elliott, 
62  III.,  532;  Martin  v.  Jackson,  27  Penn.  St.,  504. 

John  M.  Moore  and  C.  B.  Moore  for  appellees. 

The  release  by  Whittington  of  a  part  of  the  mortgaged 
premises  (to  the  value  of  over  $6,000.)  thus  throwing  an 
additional  burden  on  the  lot  in  controversy,   discharged 


Digitized  by  VjOOQ IC 


506         SUPREME  COURT  OF  ARKANSAS, 

WhitUngton  v.  Flint. 

it  pro  tantoy  to  the  extent  of  at  least  $6,000.,  from  the 
lien  of  the  mortgage.  6  PaigCj  35;  14  Wis.,  307;  27  louoa, 
361. 

The  appellees  and  their  vendors  have  been  in  actual, 
open,  notorious,  adverse  possession  and  occupancy  of  the 
lot  from  the  Ist  of  May  1869,  and  were  in  such  open, 
adverse  possession  when  this  suit  was  commenced,  April 
4,  1878,  more  than  nine  years,  and  appellant  is  barred  by 
the  statute  of  limitation  of  seven  years.  The  debt  was 
barred,  so  far  as  appellees  were  concerned  in  1877,  when 
Whittington  foreclosed;  and  these  appellees  were  not 
parties  to  that  suit,  nor  bound  by  it. 

Under  the  doctrine  in  Mayo  &  Jones  v.  Cartwrighty  SO 
Ark. J  407,  payments  by  Woodruff  did  not  revive  the  debt 
against  appellees.  They  were  not  parties  to  the  fore- 
closure suit,  and  the  statute  bar  had  attached  when 
Woodruff  made  the  payment  May  24th,  1871,  over  thir- 
teen years  after  the  last  prior  payment  of  May  1st,  1858, 
and  counting  out  the  period  of  the  war,  over  eight  years 
between  payments.  In  Birnie  v.  Maine  the  original  mort- 
gagor was  the  defendant  in  possession  pleading  the  stat- 
ute. In  Coldcleugh  v,  Johnson  the  mortgaged  premises 
had  passed  to  the  heirs  of  the  mortgagee,  and  the  court 
approved  of  the  ruling  in  Birnie  v.  Main  as  between  mort- 
gagor and  morgagee.  But  the  court  quotes  and  adopts 
this  passage  from  note  on  p.  604  of  6  Bam.  &  Add.  II 
the  tenancy  "  be  determined  by  death  of  the  mortgagor, 
and  his  heirs  or  devisees  enter  and  hold  without  any 
recognition  of  the  mortgagee's  title  by  payment  of  inter- 
est or  other  act,  an  adverse  possession  may  be  considered 
to  take  place." 

In  Hall  V.  Dencklay  28  Arhy  506,  which  was  a  proceed- 
ing against  the  heirs  at  law  ot  the  original  vendee  under 
a  bond  for  title,  the  court  applied  the  bar  upon  the  pos- 
session for  tlie  statutory  period. 
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Smith,  J.  Whittington,  on  the  first  of  April,  1878, 
brought  ejectment  against  Flint  and  his  tenants  for  a  lot 
io  the  City  of  Little  Rock.  He  claimed  under  a  mort- 
gage executed  by  William  E.  Woodruff,  Sr.,  in  the  year 
1853,  and  under  a  Master's  sale  and  conveyance  to  him 
made  pursuant  to  a  decree  of  foreclosure.  The  mortgage 
had  been  recorded  in  due  season  in  the  proper  office,  and 
embraced  other  lots  beside  the  one  in  controversy.  The 
bill  for  foreclosure,  to  which  the  mortgagor  was  the  sole 
defendant,  was  not  filed  until  1877 ;  but  the  mortgagor 
had  made  partial  payments  on  the  debt  in  1858,  in  1871 
and  in  every  successive  year  thereafter  down  to  and 
including  1876. 

The  defendant's  chain  of  title  consisted  of  the  follow- 
ing links:  In  1869  William  E.  Woodruflf,  Sr.,  sold  and 
by  bond  obliged  himself  to  convey  this  same  lot  to  William 
E.  Woodruff,  Jr.,  or  his  assigns  on  receipt  of  the  purchase 
price.  Woodruff  Junior  afterwards  re-sold  one-half  of  the 
lot  to  Blocher  and  the  other  half  to  Adams.  And  to  them 
Woodruff  Senior,  on  the  29th  of  July,  1872,  conveyed 
their  several  parts  by  deeds  with  covenants  of  general 
warranty.  Blocher  subsequently  acquired  Adams'  half 
and  in  1874  mortgaged  the  whole  lot  to  Flint.  At  the 
sale  under  this  mortgage,  Flint  purchased  and  received  a 
conveyance.  All  of  the  instruments  except  the  bond  for 
title,  were  |put  upon  the  public  records  soon  after  thoy 
were  made. 

The  defendant  relied  upon  the  statute  of  limitatious  andQ/'^f**^ 
adverse  possession  for  a  period  of  more  than  seven  years.  SSpTm  y*! 
His  answer  also  averred  that  the   plaintiff   had,  in   1870,  baUnoe/" 
released  the  other  lots  described  in  his  mortgage  from  the 
lien  and  operation   thereof.     The  truth  of  this   last  men- 
tioned allegation  is  admitted  in  the   agreed   statement   of 
facts  upon  which  the  case  was  tried.     But  as  it  is  not  alleged 
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Dor  shown  that  when  the  release  was  made  the  plaintiff  had 
actual  notice  of  the  prior  sale  to  Woodruff  Junior,  the 
circuit  court,  to  which  the  cause  was  submitted .  without 
calling  a  jury,  properly  ignored  this  defence  as  an  immate- 
rial issue.  Birnie  v.  Maiuy  29  Arh,,  591;  Jones  on  MortgageB^ 
Sec.  981. 

The  facte     It  was  also  agreed  that  Woodruflf  Junior  had  taken  pos- 
set up  as  con  ° 

J^^^^^tJjJ  session  on  the  first  of  May,  1869,  and   that   he,  and  those 
SSd^nsuffi^  claiming  under  him,   had  been  in  the  continuous  occupancy 
*^*°^         of  the  premises  ever  since;  during  which  time   they  had 
openly  controlled   and   improved  the  same,  and   had  paid 
taxes  thereon  as  their  own  absolute  property,  with  the  inten- 
tion of  holding  it  against  all  comers. 

The  court  was  asked  to  declare,  that,  upon  the  facts 
agreed  upon,  there  was  no  such  open  and  notorious  denial  of 
the  mortgagee's  title  as  would  constitute  an  adverse  holding. 
But  this  request  was  refused  and  the  law  was  declared  to  be, 
that  upon  the  admitted  facts,  the  holding  of  the  defendant 
and  his  grantors,  immediate  and  remote,  had  been  adverse 
since  May  1,  1869,  and  the  statute  of  limitations  began  to 
run  against  the  plaintiff  from  that  date.  And  judgment  was 
given  for  the  defendant. 

Upon  the  acquisition  of  title  by  adverse  possession,  when 
a  relation  of  trust  or  privity  of  estate  subsists  between  the 
parties,  the  pieVlous  decisions  of  this  court  are  in  a  state  of 
hopeless  confusion.  From  these  decisions  no  one  interested 
in  an  estate  incumbered  by  an  old,  but  unsatisfied  mortgage, 
can  tell  what  his  rights  and  obligations  are.  He  can  not 
with  safety  purchase,  sell  or  improve.  And  no  lawyer  can, 
with  any  confidence,  give  advice  to  his  client  under  such 
circumstances.  He  can  only  inform  him  that  if  litigation 
arises  about  it,  and  the  suit  is  brought  in,  or  removed  to,  the 
Federal  Court,  the  rule  of  decision  will  be  one  way;  while  if 
it  is  pending  in  the  State  courts,  it  will  depend  on  the  indi- 
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vidaal  views  of  the  trial  judge  and  the  members  for  the 
time  being  of  the  appellate  court.  This  is  an  intolerable 
condition  of  things.  It  therefore  behooves  us  to  make  our 
reckonings  and  to  take  observations  with  a  view  to  determine 
to  what  point  we  have  drifted. 

In  Harris  v.  King,  16  Ark,,  122,  a  vendor  of  land  received  ii^ff^",**^! 
the  purchase  money,  gave  his  vendee  a  bond  for  title,  and  ^i*"^!^ 
died  in  possession  without  ever  having  done  an  act  incon-jJJJylJiiJjl 
sistent  with  his  vendee's  title.  His  administrators  sold  the 
land  as  part  of  his  estate.  Upon  a  bill  filed  by  the  first 
vendee,  more  than  ten  years  alter  the  tra;isaction  for  specific 
performance,  and  to  annul  the  deed  made  by  the  adminis- 
trators, it  was  ruled  that  the  original  vendor  held  the  naked 
legal  title  in  trust  ior  the  vendee ;  that  the  purchaser  at 
administrator's  sale  stood  in  the  same  situation,  and  the 
statute  of  limitations  was  no  bar.  True,  there  was  in  the 
bill  an  allegation,  and  in  the  evidence  some  proof,  that  the 
vendee  had  constituted  the  vendor  his  agent  in  respect  to  the 
land.  But  the  case  was  not  decided  on  the  doctrine  of 
agency,  but  on  the  broad  ground  that  the  statute  does  not  run 
against  an  express  trust,  so  long  as  the  trustee  does  not  deny 
the  rights  of  his  cestui  que  trust. 

Singularly  enough  the  very  next  case  in .  16  Arh,  at 
page  129,  Sullivan  v,  Hadley,  proceeds  upon  an  entirely 
difierent  principle.  The  circumstances  were  these :  A 
debtor  in  Tennessee  had,  for  the  better  securing  of  his  cred- 
itors, executed  a  deed  of  trust  upon  slaves  and  other  personal 
property.  He  had  afterward  emigrated  to  this  State  and,  by 
permission  oi  his  trustee,  had  brought  the  slaves  with  him ; 
but  the  deed  of  trust  was  recorded  in  the  county  which  he 
selected  for  his  new  residence.  The  maker  of  the  trust 
deed  had  never  denied  the  trustee's  right  to  the  sl^es,  but 
on  the  contrary  had  used  the  trust  deed  bolh  in  Tennessee 
and  in  Arkansas,  to  keep   his  unsecured  creditors  at  bay. 
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Upon  a  bill  filed  by  the  trustee  to  foreclose  the  trust  deed, 
less  than  nine  years  after  it  was  made^  this  court  held  that 
five  years  peaceable  possession  of  the  slaves  barred  all  relief. 
In  other  words  the  court  presumed  without  evidence  and 
indeed  when  the  facts  all  pointed  the  other  way,  that  tlie 
possession  of  the  creator  of  the  trust  was  hostile  to  the  title 
of  the  trustee.  This  was  to  confound  actual  possession  with 
adverse  possession. 

In  Conway  r.  Kinsworthyy  21  ArL^  9,  the  owner  of  an 
unlocated  donation  claim  had  executed  an  instrument,  which 
was  duly  acknowledged  and  recorded,  reciting  that  he  had 
sold  his  claim  and  covenanting  to  convey  the  legal  title  to 
the  lands  to  be  entered  with  it,  as  soon  as  the  patent  was 
issued.  The  lands  were  afterwards  located  and  a  patent 
issued ;  but  the  patentee  instead  of  making  a  deed  to  the 
persons  to  whom  he  had  sold  his  claim,  sold  and  conveyed 
the  land  to  another  party.  Upon  a  bill  filed  thirteen  years 
afterward  to  establish  title  under  the  first  sale,  against  one 
who  claimed  under  the  second  sale,  it  was  held  too  late. 
Here  the  trustee  had  disavowed  the  trust;  and  this,  accord- 
inc:  to  all  the  cases,  set  the  statute  in  motion. 

Guthrie  v.  Field,  21  Ark.,  379,  follows  Sullivan  t?.  Hadley^ 
and  holds  that  a  mortgagor  of  real  estate,  being  in  pos^ssion, 
may  rely  upon  lapse  of  time  as  a  defence  to  a  bill  to  fore- 
close, brought  more  than  ten  years  after  the  dat€  of  the 
mortgage. 

In  TrapnaUv.  Burton,  24  Ark,  371,  it  was  adjudged  that 
the  possession  of  a  defendant  in  execution,  who  continues  to 
hold  over  after  a  sale  of  land  without  any  agreement  to  hold 
under  the  purchaser,  is  adverse  and  the  purchaser  is  barred 
if  he  does  not  gain  actual  possession  in  ten  years. 

In  Lewis  v.  Boskins,  27  Ark  ,  61,  it  was  ruled  that  wher 
land  is  sold  on  a  credit  and  bend  is  given  to  make  title  on 
payment  of  the  purchase  price,  the  transaction  is  the  same, 
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in  legal  eflTect,  as  if  the  vendor  had  conveyed  the  land  by 
absolute  deed  and  had  taken  a  mortgage  back ;  that  the  ven- 
dor's lien  under  such  circumstances  exists  as  a  charge  upon 
the  land,  binding  not  only  the  vendee,  but  his  privies  in  law, 
blood  and  estate ;  and  that  the  vendee  cannot,  so  long  as  he 
retains  possession,  deny  his  vendor^s  title. 

McGeehee  v.  BlackweU,  28  Ark,  27,  and  Hall  v.  DencMa, 
Ib,j  506,  proceed  upon  the  idea  that  when,  upon  a  sale  of 
land,  the  vendor  retains  the  legal  title  as  security  for  the 
purchase  money,  a  bill  to  foreclose  must  be  brought  within 
the  time  limited  by  law  for  bringing  an  action  of  ejectment, 
which  by  act  of  January  4,  1851,  {GanWs  Dig.,  Sec.  4113,) 
was  shortened  to  seven  years. 

Bimie  v.  ilaiuy  29  Ark^  591,  returns  to  the  old  doctrine 
ol  Harris  v.  King,  that  in  order  to  constitute  an  adverse 
holding  in  favor  of  the  mortgagor,  there  must  be  an  open 
and  notorious  denial  of  the  mortgagee's  title,  and  that  until 
such  denial  the  possession  of  the  mortgagor  is  the  possession 
of  the  mortgagee. 

In  Mayo  v.  Carttoright,  30  Ark,  407,  a  debtor  had  given 
a  deed  of  trust  upon  a  plantation  to  secure  the  payment  of  a 
debt.  The  deed  was  registered  in  the  proper  oflSce.  The 
debtor,  who  had  remained  in  possession,  in  a  year  or  two, 
sold  and  conveyed  the  plantation  for  a  full  consideration, 
and  with  covenants  of  warranty,  to  a  stranger,  who  had  no 
actual  knowledge  of-  the  previous  incumbrance,  but  was 
chargeable  with  constructive  notice  by  the  registry. 

The  purchaser  entered,  cultivated  the  plantation,  took  the 
rents  and  profits,  made  valuable  improvements  and  paid  the 
taxes.  The  debtor  made  payments  from  time  to  time  on  the 
debt  secured  by  the  trust-deed.  Eleven  years  after  the  sale  to 
the  stranger,  but  not  over  six  years  since  the  secured  credi- 
tor had  received  a  payment  on  his  debt,  the  trustee  adver- 
tised the  property  for  sale  under  a  power  contained  in  the 
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deed.  The  purchaser  enjoined  the  sale  npon  the  groand 
that  he  had  been  in  the  adverse  enjoyment  of  the  premises 
for  more  than  seven  years.  And  the  court  held  that  the 
trustee  had  slept  upon  his  rights  too  long.  The  course  of 
reasoning  by  which  this  result  was  reached  was  as  follows. 
From  uninterrupted  and  exclusive  occupation  and  the  exer- 
cise of  acts  of  dominion  over  the  land,  the  court  assumed 
that  the  purchaser's  possessiow  was  adverse  to  those  claiming 
under  the  trust-deed;  and  the  makers  of  the  trust-deed 
having  parted  with  all  interest  in  the  land,  his  subsequeol 
payments  on  the  debt,  while  reviving  the  debt  against  him- 
self, could  not  bind  the  land,  being  res  inter  alios  acta.  The 
only  authority  cited  was  N.  Y.  Life  Ins.  Co.  v.  Covert^  29 
Barber^  435,  a  decision  of  the  Supreme  Court  of  New  York, 
which  was  reversed  by  the  Court  of  Appeals,  (6  AbboWs  Pr. 
Rep.,  N.  S.y  154,)  and  the  rule  declared  to  be  that  the  pre- 
sumption of  payment  arising  from  the  lapse  of  twenty  years 
since  the  cause  of  action  accrued,  is  not  available  to  the 
owner  of  the  equity  of  redemption,  to  defeat  the  foreclosure, 
if  the  mortgagor  has  made  payments  upon  the  mortgage 
debt  within  twenty  years  before  the  commencement  of  the 
suit ;  and  that  if  the  mortgage  is  recorded,  the  grantee  of 
the  equity  of  redemption  takes  his  title  subject  to  the  lien 
of  the  mortgage,  and  the  mortgagor  still  has  the  power  to 
prevent  the  exoneration  of  the  land  through  lapse  of  time 
by  making  partial  payment.  See  also  Heycr  u.  Pruyn^  7 
Paige,  465,  for  the  rule  upon  this  subject  in  New  York. 

0)ldcleugh  v.  Johnson,  34  Ark.^  312,  follows  Bimie  v. 
Main,  and  announces  that  the  possession  of  a  vendee  by 
title-bond  is  not  adverse,  and  the  statute  will  not  begin  to 
run  for  his  protection  until  there  has  been  an  open  and  no- 
torious denial  of  his  vendor's  title. 

These  are  the  principal  cases  in  our  reports  on  this  sub- 
ject, and  it  is  manifest  from  a  brief  review,  that  they  have 
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been  decided  withcat  much  reference  to  each  other,  and  that 
there  is  in  this  State  nothing  like  a  settled  rule  of  property 
to  guide  us.  So  notorious  is  this  £ict  that  the  Federal 
courts,  which  ordinarily  follow  the  State  courts  in  matters 
affecting  real  estate  and  in  the  construction  of  State  statutes 
have  refused  to  follow  our  oscillations  on  this  point,  but 
have  always  adhered  to  the  rule  as  first  laid  down  in  Harris 
V,  Kingy  supra.  Thus  in  Lewis  v.  HawUns,  23  Wall.^  119, 
there  was  a  sale  of  laud  in  this  State  by  bond  for  title  in 
1853.  In  1855  the  vendee  sold  and  conveyed  to  a  stranger, 
who  entered  and  held  possession  until  his  death  in  1866, 
and  after  his  death  his  widow  and  children  continued  to  oc- 
cupy the  premises.  In  1871,  a  bill  was  filed  to  enforce  the 
vendor's  lien  for  the  purchase  money  due  upon  the  sale  in 
1853.  The  defence  was  seven  years  possession  under  the 
statute.  And  the  court  held  that  the  vendee,  or  a  purchaser 
from  him,  stood  in  the  relation  of  a  trus'ee  to  the  vendor 
for  the  unpaid  purchase  money,  against  whom  the  statute 
does  not  run.  In  this  case  the  sub  purchaser  had  assumed 
the  payment  of  the  original  purchase  notes.  But  the  suit 
was  brought  some  sixteen  years  afler  such  assumption,  and 
the  decision  did  not  turn  on  this  feature. 

See  also  Butler  v.  Douglass^  1  McCrary^  630,  where  it  is 
stated  that  a  bill  to  foreclose  a  vendor's  lien  for  purchase 
money  on  real  estate,  is  not  barred  under  twenty  years. 

If  there  were  any  established  rule  applicable  to  this 
cape,  we  should  follow  it,  however  unreasonable  it  might 
appear  to  us ;  leaving  the  legislature  to  devise  a  remedy, 
which  in  that  event  would  only  operate  prospectively. 
For  the  alteration  by  courts  of  rules  of  property  affecting 
the  transfer  of  real  estate  and  the  consequent  distur- 
bance of  titles  acquired  in  faith  of  the  stability  of  those 
rules  is  a  very  grave  matter.    A  rule  of  decision  once 

deliberately  adopted  and  declared  ought  not  to  be  dis- 
83 48 
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turbed  "by  the  same  court,  except  tor  very  cogent  rea- 
sons and  upon  a  clear  manifestation  of  error."  Bat  there 
are  cases  which  "ought  to  be  examined  without  fear, 
and  revised  without  reluctance,  rather  than  to  have  the 
character  of  our  law  impaired,  and  the  beauty  and  har- 
mony of  the  systemdestroyedbytheperpetuity  of  error." 
1  Kent's  Comm.,  476-7. 

Turning  to  the  adjudications  elsewhere,  it  is  not  diffi- 
cult to  discover  what  the  law  is  on  this  subject.  Thus 
Hcdlv.  Doe,  6  Barn.  &  Aid.,  687,  (7  K,  C.  L.  R.^  232) 
decided  in  1822,  was  a  case  where  premises  were  mort- 
gaged in  fee,  with  a  proviso  for  reconveyance,  if  the 
principal  were  paid  ob  a  given  day,  and  in  the  meantime 
the  mortgagor  should  continue  in  possession.  Upon 
special  verdict  it  was  found  that  the  principal  was  not 
paid  on  the  day  named,  but  that  the  mortgagor  remained 
in  possession.  There  was  no  finding  by  the  jury  either 
that  interest  had  or  had  not  been  paid  by  the  mortgagor. 
Under  these  circumstances,  it  was  held  by  the  Court  of 
King's  Bench,  that  the  occupation  was  by  permission  of 
the  mortgagee;  and  consequently  that  although  more 
than  twenty  years  had  elapsed  since  default  in  the  pay- 
ment of  the  money,  still  the  mortgagee  was  not  barred 
by  the  statute  of  limitations.  It  was  further  held  that 
an  entry  by  the  mortgagee  was  not  necessary  to  avoid  a 
fine  levied  by  the  mortgagor. 

See  also  Doe  d.  Jones  v.  Williams,  5  A.  &  E.,  291,  (31  E. 
a  L.  R,  619),  decided  in  1836,  and  Doe  d.  Palrner  v.  Eyre^ 
il  A.^  E,  N.  8.,  366,  (72  E.  C.  L.  R.)  A.  D.  1851. 

In  Chinnery  v.  Evans,  11  H.  X.,  115  (A.  D.  1864),  M. 
was  possessed  of  estates  in  three  counties,  Cork,  Kerry 
and  Limerick.  In  1776  he  mortgaged  them  to  F.  The 
interest  on  the  mortgage  was  not  regularly  paid,  and  on 
petition  of  F.  a  receiver  was  appointed.     In  form  his 
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appointment  embraced  the  three  estates ;  in  fact  he  never 
entered  into  possession  of  any  but  the  Limerick  estate, 
from  which  alone  he  took  the  money  necessary  to  keep 
down  the  interest  on  the  mortgage.  M.,  in  1789,  without 
any  knowledge  of  the  matter  on  the  part  of  F.  sold  the 
Cork  and  Kerry  estates  to  C,  who  entered,  continued 
in  uninterrupted  possession  until  his  death  in  1808, 
and  his  son  had  succeeded  to  the  property.  In 
1856,  after  the  lapse  of  nearly  twenty  years  since 
the  last  payment  made  by  the  receiver,  F.  claimed 
to  have  a  sale  of  all  the  estates  included  in  the 
original  mortgage  in  order  to  cover  arrears  of  inter- 
est. And  it  was  held  that  the  payment  by  the 
receiver  out  of  the  rents  of  the  Limerick  estate,  was  a 
payment  which  in  law  must  be  considered  as  made  by  the 
mortgagee  in  respect  of  the  mortgage  debt  and  therefore 
prevented  the  statute  of  limitations  operating  as  a  bar  to 
the  demand  as  to  any  of  the  estates  comprised  in  the 
mortgage. 

Iq  Pugh  V.  Heath,  7  Appeal  Cases,  235 ;  8.  a,  35  MonI:^s 
Eng,  Rep.,  172,  the  ultimate  facts  are  thus  stated  by  Earl 
Cairns:  "A  legal  mortgage  of  free  hold  land  in  1856; 
no  possession  by  the  mortgagee  ;  and  no  payment  of  prin- 
cipal or  interest  to  him ;  nor  any  acknowledgment  of  his 
title.  Then  in  1870,  that  is,  after  fourteen  years,  the 
mortgagee  filed  a  bill  to  foreclose.  He  obtains  a  decree 
nisi  in  1874  and  a  decree  absolute  in  1877.  Then  in  1878 
he  brings  the  present  action  to  recover  possession  of  the 
land."  The  defence  was  the  statute  of  limitations.  And 
it  was  held  that,  although  brought  more  than  twenty 
years  after  the  date  of  the  mortgage,  the  action  was  not 
barred. 

In  Bigginson  v.  Mien,  4  Cr.,  414,' the  facts  were  as  fol- 
lows:   In  1769,  Alexander  Wylley,  then  residing  in 
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Georgia,  executed  his  bond  to  certain  merchants  of  Lon- 
don, and  to  secure  the  payment  of  the  same,  also  executed 
his  deed  of  mortgage,  which  was  recorded.  Wylley  took 
part  with  the  British  in  the  war  of  the  revolution,  in 
consequence  of  which  his  estate  was  confiscated  and 
commissioners  were  appointed  to  take  possession  of  and 
sell  it.  In  1784  the  mortgaged  premises  were  sold  and 
conveyed  by  the  commissioners  to  certain  persons,  who 
re-sold  and  conveyed  them  to  one  Houston,  who  retained 
peaceable  possession  of  them  until  his  death.  In  1796 
these  lands  were  sold  under  execution  to  satisfy  a  judg- 
ment obtained  against  the  executor  of  Houston.  A  bill 
was  filed  in  1802  to  enforce  payment  of  the  debtduefrom 
Wylley  by  foreclosure  of  the  mortgage.  And  it  was  held, 
Marshall,  C.  J.  speaking  for  the  court,  that  the  estate  of 
the  mortgagor  only  was  confiscated,  not  that  of  the  mort- 
gagee ;  that  the  possession  of  the  mortgagor  and  of  those 
claiming  through  him,  was  not  adverse  to,  but  compat- 
ible with,  the  rights  of  the  mortgagee  and  consequently 
the  statute  of  limitations  did  not  apply. 

In  Hughes  v.  Edwards^  9  Whealony  490,  the  bill  was  filed 
in  1816,  to  foreclose  a  mortgage  executed  in  1793.  The 
mortgagor  had  alienated  parts  of  the  mortgaged  premises  to 
various  partips,  all  of  whom  had  purchased  with  constructive 
notice  of  the  plaintiff's  lien,  the  mortgage  deed  having  been 
duly  recorded.  The  defendants  relied  on  the  length  of  time 
and  uninterrupted  possession  of  the  premises,  from  the  date 
of  the  mortgage,  by  the  mortgagor  or  those  claiming  under 
him.  But  it  was  proved  that  the  mortgagor  had!  made  pay- 
ments on  the  debt  in  1798,  in  1803,  and  in  1808,  and  had 
acknowledged  in  letters  that  the  mortgage  still  subsisted, 
that  the  debt  was  unpaid  and  promising  to  pay  it  when  in 
his  power.  And  it  was  ruled  that  the  mortgage  was  not 
barred  as  against  the  mortgagor,  and  that  a  purchaser  from 
him  with  notice,  could  only  protect  himself  by  lapse  of  time 
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Doder  the  same  circumstances  which  would  afford  protection 
to  the  mortgagor.  Said  the  court  per  Mr.  Justice  "Washing- 
ton :  '<^£ut  it  is  insisted  that  although  these  acknowledg- 
ments may  be  sufficient  to  deprive  the  mortgagor  oi  the  right 
to  set  up  the  presumption  of  payment  or  release,  they  cannot 
affect  the  other  defendants^  who  purchased  from  him  parts  of 
the  mortgaged  premises  for  a  valuable  consideration.  The 
couclusive  answer  to  these  arguments  is  that  they  were  pur- 
chasers with  notice  of  this  incumbrance.  *  *  *  *  jjjg 
coDveyance  to  a  purchaser  with  notice  passes  nothing  but 
the  equity  of  redemption,  and  the  latter  can  no  more  than 
the  mortgagor,  assert  that  equity  against  the  mortgagee  with- 
out paying  the  debt  or  showing  that  it  has  been  paid  or 
released.'' 

And  so  the  rule  is  laid  down  in  the  text-books.  Thus  in 
2  Wash  on  Beat  Prop,,  3rd.  Ed.,  158 :  ''He  (the  mortga- 
gor) can  not  make  any  lease  or  conveyance  which  can  bind 
the  mortgagee,  or  prejudice  his  title  *  *  *  *  So  long 
as  the  mortgagee  does  not  treat  the  mortgagor  as  a  tres- 
passer, the  posssession  of  the  mortgagor  is  not  hostile  to, 
nor  ioconsiitent  with,  the  mortgagee's  right.  The  possession 
of  the  mortgagor  is,  to  this  extent,  the  possession  of  the 
mortgagee." 

In  Jones  on  Mortgages,  Sec.  676  :  ''A  mortgagor  has  a 
perfect  right  to  convey  his  equity  of  redemption.  *  *  * 
*  Of  course  the  mortgagee  is  not  affected  by  any  act  of  the 
mortgagor  in  passing  any  right  of  his  in  the  premises  to 
third  persons,  whether  by  deed,  or  by  confession  of  judgment, 
or  otherwise.  The  mortgagor's  assignee  has  no  greater 
rights  than  the  mortgagor  himself;  and  the  construction  of 
the  mortgage  is  the  same  in  every  respect,  whether  the 
mortgagor  has  conveyed  the  equity  of  rcdemi)tion  or  not. 
Neither  can  the  mortgagor  and  his  grantee,  by  any  subse- 
quent arrangements  between  themselves,  aftect  the  mortga- 
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gee's  lien,  or  prevent  its  operating  to  the  full   extent  con- 
terred  by  the  mortgage.'' 

Again  at  section  1202 :  "The  grantee  (of  the  muttgagor) 
succeeds  to  the 'estate  and  occupies  the  position  of  his  grantor. 
He  takes  subject  to  the  incumbrance;  and  his  title  and  pos- 
session are  no  more  adverse  to  the  mortgagee  than  was  the 
title  and  possession  of  the  mortgagor.  *  *  *  A  pur- 
chaser from  the  mortgagor  stands  in  no  better  position  than 
the  mortgagor  himself  as  to  gaining  title  by  possession  and 
lapse  of  time,  if  the  mortgage  be  recorded.  The  record  is 
notice  of  the  mortgage  to  a  subsequent  purchaser ;  and  the 
mere  fact  that  he  has  had  actual  possession  under  his  pur- 
chase for  the  statute  period  of  limitation  is  no  bar  to  a  fore- 
closure." 

In  Sedgwick  &  Wait  on  Trial  of  Title  to  Land,  Section  751, 
I  he  law  is  stated  thus :  Whenever  such  a  relation,  or  trubt, 
or  privity  of  estate  exists  between  the  actual  occupant  of  the 
land  and  another,  that,  in  respect  to  possession,  there  is 
between  them  an  identity  or  subordination  of  interests,  then 
the  possession  of  one — the  occupant — becomes,  as  in  the 
case  of  a  co-tenancy,  the  possession  of  the  other,  through  the 
principle  of  agency  or  trust.  *****  g^jh  jgig. 
tioD,  privity  or  trust,  must  be  explicitly  renounced 
or  disclaimed  by  declarations  or  acts  unmistakably  hos- 
tile to  it,  and  an  exclusive  adverse  claim  asserted 
before  the  possession  of  the  occupant  can  be  consid- 
sidtred  adverse.  In  other  words  there  must  be  a  concur- 
reLce  of  two  things  :  A  repudiation  of  the  previously  exist- 
ing relation,  and  an  assertion  of  an  appropriation  by  the 
occupant  for  himself,  accompanied,  of  course,  by  an  actual, 
exclusive  occupation."  See  also  Sections  729,  749 ;  and  com- 
pare 4  Kent  Comm.,  *157;  Angell  on  Limitations^  6lh  Ed,, 
Ch.  34. 

Id  Massachusetts,  where   the  same  incidents  attach  to  a 
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mortgage  as  in  this  State,  the  court  in  Pike  v.  Goodman,  12 
Allen,  472,  say :  ''We  do  not  mean  to  intimate  that  the 
holder  of  the  original  mortgage,  having  received  the  pay- 
ment of  interest  exclusively  from  the  owner  of  a  part  of  the 
eqtiity  of  redemption /or  any  number  of  years,  would  by  that 
fiict  alone  be  precluded  from  subjecting  to  a  foreclosure  the 
whole  property  which  his  mortgage  covered.  His  interest 
being  regularly  paid  by  a  person  in  possession  of  a  part  of 
the  land,  he  would  have  no  reason  to  know  or  to  inquire 
from  whom  it  came,  or  to  know  what  grants  of  the  estate 
had  been  made  by  the  mortgagor."  See  also  Bacon  a). 
Mclntyre,  8   Mete,  87;  Parker  v.Banks,  79  N.  C,  480. 

And  this  is  the  law  so  far  as  we  are  advised,  in  all  of  the    Btut«  of 

morUngeo. 

States  where  a  mortgage  carries  the  legal  title,  except 
Mississippi.  There,  it  seems,  the  possession  of  the  mortga- 
gor, after  condition  broken,  is  prima  facie  adverse  to  the 
mortgagee.  Of  course  the  question  of  adverse  possession 
can  not  arise  at  all  in  favor  of  a  mortgagor  in  possession 
against  a  mortgagee  in  those  States,  where  the  latter's  interest 
is  considered  a  mere  chattel  interest  and  not  an  interest  in 
the  land.  For  there,  the  mortgagee  is,  under  no  circum- 
stances, entitled  to  the  possession.  But  with  us  the  legal  \ 
estate  in  mortgaged  property  passes  to  the  mortgagee,  sub- 
ject to  be  defeated  by  performance  of  the  conditions  of  the 
mortgage ;  and  the  righf  of  possession  follows  the  legal  title, 
Qoless  controlled  by  stipulations  in  the  deed,  or  the  apparent 
intention  of  the  parties.  Fitzgerald  v.  Beebe,  7  Ark.,  810; 
Kennedy  V.  Mc  Car  row,  18  Id.,  166;  Oilchrist  v.  Patterson, 
lb.,  575 ;  Terry  v.  Rozelle,  32  Id.,  478 ;  Reynolds  v.  Canal 
Co.,  30  Id.,  520. 

Mr.  Justice  Story  in  Canard  v.  Atlantic  Ins.  Co.,  1  Pet., 
441,  says :  "  It  is  true  that  in  discussions  in  courts  of  equity, 
a  mortgage  is  sometimes  called  a  lien  for  a  debt.  And  so  it 
certainly  is,  and  something   more;  it  is  a  transfer  of  the 
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property  itself,  as  security  for  the  debt.  This  must  be  ad- 
mitted to  be  true  at  law ;  and  it  is  equally  true  in  equity ; 
for  in  this  respect,  equity  follows  the  law.  It  does  not  cou- 
sider  the  estate  of  the  mortgagee  as  defeated  and  reduced  to 
a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  according  to 
the  intention  of  the  parties,  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged,  there  is  a  resulting  trust  for  the 
mortgagor.  It  is  therefore  only  in  a  loose  and  general  sense 
that  it  is  sometimes  called  a  lien,  and  then  only  by  way  of 
contrast  to  an  estate  absolute  and  indefeasible." 

The  sale  and  conveyance  of  the  lot  by  the  senior  WiH)d- 
ruff,  the  putting  of  the  purchaser  in  possession  and  the 
subsequent  improvement  of  it  by  building  upon  it,  were  not 
sufficient  to  set  the  statute  running.  Such  acts  did  Dot 
import  any  denial  of  Whittington's  title,  nor  apprise  hini  of 
any  hostile  claim. 

There  is  nothing  peculiar  in  our  statute  limiting  actions 
for  the  recovery  of  land,  except  that  it  does  not  contain  the 
word  *' possession '*  at  all.  But  adverse  possession  on  the 
part  of  the  defendant  is  as  much  implied  in  the  statute  as  if 
it  had  been  expressed.  With  this  understood,  the  language 
is  not  so  strong  as  the  statute  of  Illinois,  which  enacts  that 
every  person  in  the  actual  possession  of  land,  under  color  of 
title,  for  the  space  of  seven  years,  and  who  has  during  that 
time  paid  the  taxes,  shall  be  deemed  the  legal  owner,  to  the 
extent  and  according  to  the  purport  of  his  paper  title.  Yet 
in  Medley  v.  Elliott^  62  111.,  532,  it  was  held,  "That  the 
grantees  of  a  mortgagor  are  not  protected  iu  their  title 
against  a  foreclosure  of  the  mortgage  duly  recorded,  by 
seven  years  possession  and  payment  of  taxes  under  the  first 
section  of  the  act  of  1839. 

"  From  the  peculiar  relation  of  mortgagor  and  mortgagee, 
and  the  fact  that  a  purchaser  from  the  former  succeeded  to 
his  rights  with  notice  of  the  incumbrance  and  the  conse- 
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qoent  privity  between  the  parties^  the  possession  of  such 
purchafeer^  must  be  considered  in  subordination  to  such  mort- 
gage, and  not  adverse ;  and  it  cannot  cease  to  be  of  that 
character  until  there  is  an  open  disclaimer  of  holding  under 
it,  and  the  assertion  of  a  distinct  title  with  the  knowledge  of 
the  mortgagee."  See  also  Martin  v.  Jackson,  27  Pa.  St.^ 
504. 
The  doctrine  announced  in  Harris  v.  Kine,  in  Blrnie  v.  „  advers* 

O^  POSSES- 

Main  and  in  Coldcleugh  v.  Johnson  isapproved.  The  cases  *'pp^^J^ 
of  Sullivan  v.  Hadley,  ot  Guthrie  v.  Feild,  of  Hall  v. "fed/*" 
Denckla,  of  McGeehee  v.  Blackwell,  and  of  Mayo  v.  Cart- 
wright,  in  so  far  as  thej  hold  that  an  adverse  possession  may. 
be  set  up  by  a  mortgagor,  or  a  purchaser  from  him  with 
Doticc,  without  a  distinct  denial  of,  or  acts  inconsistent  with, 
the  mortgagee's  title,  are  overruled.     The  true  rule  is  stated    The  cor- 

**   ^  '  reel    rule 

in  ZeUer'^  Lessee  v.  Eekert,  4  How.,  289 ;  "  Where  the  orig-  •*•»«*• 
inal  possession  by  the  holder  of  land  is  in  privity  with  the 
title  of  the  rightful  owner,  in  order  to  enable  such  holder  to 
avail  himself  of  the  statute  of  limitations,  nothing  short  of 
ao  open  and  explicit  disavowal  and  disclaimer  of  holding 
under  that  title,  and  assertion  of  title  in  himself  brought 
home  to  the  other  party,  will  satisfy  the  law." 

An  '•  overt  act  of  hostility  "  is  required  to  set  the  stat- 
ute in  motion  in  favor  of  a  mortgagor,  or  his  vendee,  against 
a  mortgagee  out  of  possession.     Boyd  v.  Beck,  29  Ala.,  703. 

Reversed  and  remanded  for  a  new  trial. 


Woodall  v.  Delatour. 


43     521 
81      466 


1.  Taxes  :    Lien  of  agent  for. 

No  lien  can  be  declared  for  an  agent  for  taxes  paid  on  his  princi- 
pal's lands,  and  for  trouble  and  expenses  incurred  in  assessing 
them,  unless  he  avers  in  his  pleading  that  he  was  seized  of  the 
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lands  or  had  the  care  of  them ;  aud  taxes  paid  upon  peraonalty 
cannot  be  Joined  with  taxes  upon  land,  and  included  in  the 
Judgment  and  lien  for  the  latter. 

2.  Practice  :     In  tuits  against  infants, 

A  Judgment  by  default  cannot  be  taken  against  an  in&nt,  even 
when  he  has  a  regular  guardian  who  is  summond  to  appear. 
Upon  his  failure  to  answer  for  the  infant,  a  guardian  ad  litem 
must  be  appointed,  and  defense  made  by  him,  before  Judgment 
can  be  rendered  against  the  infant. 


APPEAL  from  Phillips  Circuit  Court  in  Chancery. 
Hon.  J.  N.  Cypert,  Circuit  Judge. 

Palmer  &  Nicholls,  for  appellant. 

1.  It  was  error  to  declare  a  lien  on  the  lands  for  the 
amount  of  the  taxes  upon  the  personal  property.  There  is 
no  law  to  warrant  it. 

2.  It  is  not  averred  that  Delatour  was  seized  or  had  the 
care  of  the  lands^  and  this  case  falls  within  the  rule  of  Peay, 
adm'r  v.  Fields  30  Ark.,  690 ;  GanWs  Dig.,  Sec.  5233. 

DuVal,  Special  Judge.  On  18th  day  ot  ApriJ,  A.  D. 
1876,  the  appellee  filed  his  complaint  in  equity,  against  Mn?. 
S.  W.  Woodall,  Bythena  E.  Woodall,  Arthur  B.  Woodall, 
and  Mary  E.  Woodall,  minors,  and  D.  E.  Holland,  as  guar- 
dian for  Bythena,  Arthur  B.  and  Mary  E.  Woodall,  and  on 
the  same  day  summons  was  issued,  directed  to  the  sheriff, 
and  returned  served. 

The  complaint  alleges  and  sets  forth  that  the  plaintiff,  as 
agent  for  the  defendants,  on  the  16th  day  of  April,  1874, 
paid  the  taxes  assessed  on  certain  land  therein  described, 
amounting  to  the  sum  of  three  hundred  and  twenty-eight 
dollars  and  eighty  cents,  and  also  the  sum  of  twenty-six  dol- 
lars and  forty-four  cents,  assessed  as  a  pergonal  tax,  making 
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a  total  of  taxes  paid  at  the  request  ot  said  defendants^  three 
hundred  and  fifty  dollars  and  forty-seven  cents. 

He  filed  with  his  complaint  the  receipts  of  the  collector 
for  the  amounts,  whereupon  he  prayed  judgment  for  said 
sums^  with  a  reasonable  commission  for  attending  to  SHid 
payment  and  advances.  That  the  same  be  charged  as  a  lien 
upon  the  lands  therein  described^  and  that  in  default  of  pay- 
ment, by  a  day  to  be  fixed  by  the  court,  that  the  lands  be 
sold,  &c. 

There  was  no  defence  interposed  by  any  of  ihe  defendants 
nor  by  their  guardians,  and  at  the  May  term,  1876,  judg- 
ment by  default  was  entered  in  favor  of  the  plaintiff,  for  the 
sum  of  four  hundred  and  sixty-two  dollars  and  eighty-five 
cent«,  with  interest  and  cost  of  suit,  and  it  wab  ordered  and 
decreed  that  if  said  amount  was  not  paid  on  or  before  the 
20th  of  June,  1876,  that  the  lands  therein  described  be  sold 
to  satisfy  the  same. 

The  amount  paid  for  taxes  on  the  personal  property  was   NoHenon 

^  Mr  r      r        J  real  proper- 

included  in  the  judgment  and  declared  to  be  a  lien  upon  the  p^/^|^^p"! 
real  estate.     There   was   no   distinction   recognized  by  the'^°*^' 
court  below,  as  to  whether  the  taxes  were  paid  on  personal 
or  the  real  estate. 

It  was  error  to  hold  that  there  was  a  lien  upon  the  real 
estate  for  taxes  paid  on  the  personal  property. 

The  lien  sought  to  be  enforced  derived  its  validity  from    Lien  of 

°  ajfent    for 

section  5233,  Gantt's  Digest,  which  declares  that:  '*  Every  taxes  paid, 
agent,  guardian,  executor,  or  administrator  seized  or  having 
the  care  of  lands,  who  shall  be  put  to  any  trouble  or  expense 
in  listing  or  paying  taxes  on  such  lauds,  shall  be  allowed  a 
reasonable  compensation  for  the  time  spent,  the  expense 
incurred  and  money  advanced,  which  shall  be  deemed 
in  all  courts  a  just  char£:e  against  the  person  for 
whose  benefit  the  sum  shall  have  been  advanced,  and  the 
same  shall  be  preferred  to  all  other  debts  or  claims,  and  be 
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a  lien  on  the  estate^  both  real  and  personal,  of  the  person  fur 
whose  benefit  the  same  shall  have  been  advanced." 
»Ter*Se^t^  This  case  comes  clearly  within  the  ruling  in  Peay  ad.  of 
p]Mm!^"''  Shall  V.  Field  et  al,  30  ArL,  600.  In  this,  as  in  that  case, 
the  appellee  '^  does  not  aver  that  he  was  seized  of  or  had  the 
care  of  the  appellant's  land  in  any  capacity,  bat  he  does 
aver  that  he  advanced  the  money  and  paid  the  taxes. 

This  is  not  sufficient,  the  additional  averment  to  create  a 
lien  was  necessary,  either  that  he  was  seized  of  the  lands  or 
had  the  care  of  them. 
T?'cK?1fi     -^8  part  of  the  defendants  were  infants,  the  court  below 
iy'/cUu^u  erred  in  rendering  a  decree  by  default  against  them.     Section 
fants.         4493,  GantVa  Digest^  declares  that,  "  The  defence  of  an  in- 
fant must  be  by  his  reficular  guardian  or  by  a  guardian  ap- 
pointed (by  the  court)  to  defend  for  him  when   no  regular 
guardian  appears,  or  where  the  court  directs  a  defence  by  a 
guardian.  No  judgment  can  be  rendered  against  an  infant  un- 
til after  a  defence  by  a  guardian.     The  guardian  to  defend 
shall  be  appointed  by  the  court  or  the  judge  thereof.    The 
appointment  cannot  be  mace  until    after   summons  in  th^" 
action.     Sec.  4494,  G.  D. 

It  might  be  inferred  from  the  papers  that  the  infants  bad 
a  regular  guardian,  and  that  he  had  been  served  with 
process.  His  default  coulJ  not  prejuiice  his  wards — it 
was  the  duty  of  the  court,  as  he  failed  to  appear,  to  appoint 
a  guardian  ad  litem,  and  direct  him  to  make  a  defence  for 
them.  Until  that  was  done  the  court  could  not  proceed  in 
the  cause. 

It  has  been  the  uniform  rule  of  this  court  to  insist  upon 
a  strict  construction  of  law  for  the  protection  of  infant  liti- 
gants. And  in  future,  as  in  the  past,  the  rule  will  be  ad- 
hered to  with  the  utmost  rigor. 

For  the  error    above    referred   to,  this   cause   must  be 
reversed. 
Judge  Smith  did  not  sit  in  this  case. 
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1.  Taxes:    Power  of  Legtzlature  to  levy. 

The  right  to  impose  taxes  upon  citizens  and  property  for  the  sup- 
port of  the  state  go  vernmenti  may  be  restricted  by  the  constitu- 
tion, but  needs  no  clause  to  confer  it. 

2.  Taxes:    Property  subject  to. 

Notes,  bills  of  exchange,  shares,  stocks  and  securities  of  all  Icinds, 
are  property,  and  subject  to  taxation;  and  a  note  given  for 
land,  and  the  land  itself,  are  both  subject  to  taxes ;  the  note 
as  property  of  the  holder,  and  the  land,  of  the  purchaser. 

APPEAL  from  Ouachita  Circuit  Court. 
Hon.  B.  F.  Askew  Circuit  Judge. 

Barker  &  Johnson  for  appellant. 

Promissory  notes  given  for  the  purchase  of  land  are  sub- 
ject to  taxation.  They  are  property  within  the  meaning  of 
the  Constitution,  and  the  Revenue  Act  of  1883,  and  hence 
taxable.  Const.  Art.  16  Sec.  5,  Art.  2  Decl.  of  Hights,  Sees. 
2  and  20;  GantVa  Dig.  Sees.  1529-30;  Probst  &  Hilb  v. 
Scott  31  Ark  656;  Bouvier  Law  Diet.;  4  Pet.  511;  17 
Johnson  283;  2  Kent  p.  406  note  A.  9th  Ed]  Bouv.  Inst. 
Vol.  1,  Sec.  481,  468;  Story  on  Const.  Sec.  400;  1  Black. 
Com.  69;  43  Cal.  331;  13  Am.  Rep.  143;  21  Id.  704;  2 
Qm.  806;  1  Green  240;  11  Ark.  44;  42  Conn.  426;  36 
Ohio  St  28;  30  N.  J.  13;  16  Pick.  572;  6  Binney  94;  4 
East  S70;  ' 

By  aU  property  subject  to  taxation  is  meant,  that  all  pro- 
perty in  the  State  is  subject  to  taxation  except  such  only  as 
is  exempt  by  the  Constitution  itself. 

fl.  0.  Bunn  for  appellee. 


Digitized  by  VjOOQ IC 


526         SUPREME  COURT  OF  ARKANSAS, 
Ouachita  County  v.  Rumph. 

Promissory  notes  being  mere  choses  in  action,  or  "credits" 
are  not  subject  to  taxation  under  the  Constitution  or  the 
Revenue  Act  of  1883.  2  Ark.  291;  Const.  Art.  16  Sees  8, 
9,  <frc.;  51  Cal.  243;  21  Am.  Rep.  704;  14  Kans.  585;  19 
Am.  Rep.  107. 

The  Constitution  of  1874,  in  so  far  as  its  dtfinition  of 
"property  subject  to  taxation"  goes,  is  an  exact  copy  of  that 
of  1836,  and  under  it  no  Legislature  ever  attempted  to  tax 
«'  credits,"  or  demand  that  they  were  property  in  the  taxing 
sense. 

All  efforts  to  fix  an  uniformity  and  equality  upon  "credits" 
is  futile.  They  cannot  be  seen  and  assessed  by  the  Assessor. 
The  present  constilution  expressly  left  out  that  provision  of 
the  constitution  of  1868,  taxing  credits,  returning  to  the 
language  of  that  of  1836. 

It  is  double  taxation,  until  the  purchase  montyispaid 
Ac,  &c. 

Eakin,  J.  At  the  July  term  1883,  the  appellee,  Rumph," 
applied  to  the  county  court,  by  way  of  appeal  from  iheBoaid 
of  Equalization,  to  correct  his  assessment  of  personal  property 
for  taxation,  showing  :  That- in  the  preceding  January  he 
had  sold  and  conveyed  to  Patrick  Gaughan,  certain  lots  in 
Camden  for  five  thousand  dollars,  and  taken  notes  for  four 
thousand  dollars  of  the  purchase  money,  secured  by  deed  oi 
tru&t  on  the  land  ;  that  the  lands  had  been  assessed  at  their 
proper  value  to  Gaughan ;  and  that  the  notes  had  also  been 
assessed  in  the  name  of  petitioner  against  his  protest.  He 
insisted  that  this  amounted  to  double  taxation,  and  prays 
that  his  note  may  be  stricken  from  his  assessment.  His  prayer 
was  refused  and  Rumph  appealed  to  the  circuit  court,  where 
the  county  demurred  to  the  petition.  The  demurrer  was 
overruled,  the  county  declined  to  plead  further,  and  judg- 
ment was  rendered  in  favor  of  petitioner.  From  this  the 
county  appeals  here. 
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The  qnestion  presented  is,  can  land  and  a  note  given  for 
the  purchase  of  it  be  both  taxed  in  the  hands  of  different 
parties. 

It  is  first  contended  that  notes  cannot  be  taxed  at  all,  in- 
asmneh  as  they  are  choses  in  action,  and  not  tangible 
property. 

By  the  constitution  the  state's  ancient  right  of  taxation  is  pJ^Jm^®^ 
fully  and  expressly  conceded.  Art.  2,  Sec.  23.  This  is  anj^^f-^^  ^ 
ancient  right  of  sovereignty,  indispensible  in  all  govern- 
ments, to  impose  taxes  for  its  support  upon  the  citizens  and 
upon  property.  It  may  be  restricted  by  constitutional  re- 
strictions but  needs  no  clause  to  confer  it ;  and  so,  in  the 
constitution  we  find  only  the  assertion  of  the  general  right, 
.  with  such  restrictions  as  the  people  have  thought  fit  to  im- 
pose. For  instance,  it  is  said  that  "  all  property,  subject  to 
taxation,'^  that  is,  all  property  not  made  exempt  by  the  con- 
stitution and  therefore  taxable,  shall  be  taxed  '^according  to 
its  value.*' 

If  this  were  taken,  however,  as  an  indication  that  only   i.  Notes 

,  ,  .     ,  "^  for  land  Ux. 

property  should  be  taxable,  choses  in  action,  as  distinct  fromaWe 
claims  for  unliquidated  damages,  have  all  the  character  of 
property.  The  term  is  not  confined  to  tangible  things  either 
in  its  strict  or  its  popular  sense.  It  is  said  of  every  thing 
which  is  a  man's  own,  or  that  is  peculiar  to  him,  belonging 
to  him  alone,  or  in  connexion  with  others  exclusive  of  other 
persons ;  something  to  which  he  has  a  legal  title,  whether  in 
possession  or  not.  {see  Webster  in  Verb).  This  certainly  is 
the  case  with  notes,  bills  of  exchange,  shares,  stocks  and 
securities  of  all  kinds  as  well  as  money.  If  one  had  a 
million  dollars  in  this  way  it  could  not  be  said  of  him  that 
he  was  without  property,  and  under  no  obligation  to 
contribute  to  the  support  of  the  government,  whose 
protection  and  whose  remedies  give  these  things  all 
their  value.     Choses  in  action  of  this   nature  have  been 
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subjects  of  taxation  in  many,  perhaps  all  the  states.  It  is 
common  political  practice.  See  a  large  array  ol  cases  cited 
by  Mr.  Deety  in  his  work  on  taxation,  Vol.  1,  p.  67,  espec- 
ially Wilcox  V.  ElliSy  14  Kansas  601 

In  this  state  the  question  as  to  whether  choses  in  action 
are  property,  has  been  set  at  rest  by  judicial  decision.  By 
the  constitution  of  1868  the  personal  property  "of  any  resi- 
dent to  the  value  of  $2000,  to  be  by  him  selected,"  was  made 
exempt  from  execution.  It  was  held  in  Probst  &  HUb  c. 
Scott^  31  Ark.  652,  that  he  might  select  a  debt  due  him,  so 
as  to  absolve  it  from  process  of  garnishment ;  and  this  was 
followed  under  the  present  constitution  in  Winter  &  Co,  v. 
Simpson  etal,  42  Ark.  410. 

It  is  further  contended^  in  support  of  the  judgment  below, 
that  if  notes  be  generally  taxable,  thel^e  are,  nevertheless 
exempt ;  because  they  represent  land,  and  the  land  has  been 
assessed  to  the  purchaser  at  its  full  value.  This,  it  is  said, 
amounts  to  double  taxation/ and  it  is  illustrated  by  saying 
that  if  everybody  should  sell  his  real  estate  on  a  credit,  the 
taxable  property  of  the  county  would  be  doubled.  The 
argument  is  striking  and  plausible,  but  there  seems  to  un- 
derlie it  a  fallacy. 

There  is  no  positive  prohibition  of  double  taxation  ;  that 
is,  of  property  and  that  which  represents  it  in  different 
hands,  whilst  each  is  taxed  with  what  he  owns  uniformly 
with  other  members  of  the  community.  A  note  given  for 
land  is  no  more,  nor  less  valuable  than  one  given  by  a  non- 
resident for  property  out  of  the  state ;  or  one  given  f«»r 
valuable  services  rendered;  or  for  luxuries  oonsun&ed  in  the 
use.  Why  should  one  be  exempt  and  the  other  taxed,  when 
the  notes  are  alike  and  of  equal  value.  This  would  violate 
the  provision  for  uniformity.  The  corpus  of  the  land  is 
taxed  according  to  its  value,  but  that  is  the  business  of  the 
purchaser  alone«    The  vendor  who  holds  the  note  has  no 
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concern  with  that.  His  note  is  valaable  to  him.  It  is 
property  for  which  he  ought  to  be  taxed  also. 

The  fallacy  consists  in  looking  at  the  note  and  the  land  as 
the  same  property.  The  land  is  only  the  consideration  for 
it,  but  it  has  no  further  connection  with  it.  In  the  present 
case  a  security  on  the  land  was  taken,  but  it  would  not  have 
altered  the  aspect  of  matters  if  that  security  had  been  merely 
personal.  The  two  kinds  of  property  are  neither  the  same 
nor  representing  each  other.  The  holder  of  the  notes  is 
taxed  for  what  he  owns — for  something  havine;  a  real  value — 
representing  not  land,  but  the  fruits  of  the  future  industry, 
or  good  fortune  perhaps  of  the  debtor,  by  which  he  means  to 
pay.  On  the  other  hand  the  purchaser  is  taxed  upon  land 
for  which  he  owes.  It  may  be  presumed  this  was  consid- 
ered in  the  amount  of  the  purchase  price,  as  something  to  be 
dedncted  Irom  the  rent^  and  profits,  before  anything  could 
go  towards  payment  of  the  note.  Moreover,  under  our 
Revenue  law  he  gets,  to  the  amount  of  his  debt,  a  cedit  on 
his  own  taxable  credits;  which  the  state  concedes  peihaps 
on  the  very  ground  that  this  debt  may  be  taxed  as  a  credit 
to  some  one  else. 

We  think  notes  may  properly  be,  and  have  been  made 
taxable  by  the  Revenue  act  of  1883 ;  and  that  the  honor- 
able circuit  court  erred  in  directing  a  credit  of  the  notes  in 
question,  to  be  made  on  the  tax  books  in  favor  of  appellee. 

Reversed  and  remanded  for  further  proceedings  in  accord- 
aode  with  law  and  this  opinion. 


43    6^, 

L.  R.  &  F.  S.  Railway  v.  Dean.  3  igij 

43     529 
I  81      501 

1,    Rxn^BOADS:    Limited  tickets:    Obligations  of  purchaser  and  car' 
rier. 
A  passenger  on  a  limited  railroad  ticket  is  bound  to  use  it  within 
34 43 
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the  time  specified  in  the  ticket,  and  to  observe  the  reasonable 
regulations  of  the  carrier  for  the  running  of  trains  and  for  fecUi- 
tating  the  business  of  the  carriage  of  passengers;  and  the  com- 
pany is  bound  to  afford  him  the  opportunity  to  do  so,  by  niu- 
ning  its  trains  within  the  time;  and  if  in  tiiis  it  fkii,  though  tbe 
last  day  be  a  Sunday,  it  can  not  refuse  the  ticket  afterwards^ 
at  least  when  ofTered  on  the  first  train  after  the  expiration  of 
the  time. 

2.  Same:     Same:     Continuous  jonrney, 

A  purchaser  of  a  limited  ticket  over  several  connecting  lines  of 
railroads  is  not  bound  to  make  a  continuous  Journey  over  all, 
but  is  bound  to  make  it  continuous  over  each  coupon  of  tbe  tick- 
et; and  over  the  last  within  the  time  limited. 

3.  Same:     Ejection  of  passenger:    Elements  of  damage, 

A  limited  railroad  ticket  over  several  connecting  lines  expired  on 
Sunday :  the  last  line  ran  no  train  on  that  da3%  and  the  pas- 
senger offered  tbe  ticket  on  the  train  the  next  dav.  It  was 
refugee! ,  and  the  passenger,  under  protest  and  under  threat  of 
ejection  by  the  conductor,  paid  his  fare  to  a  further  station  and 
there,  for  want  of  money,  was  put  off  and  walked  to  his  destina- 
tion. Held:  That  the  extra  fare  paid,  the  humiliation  of  being 
put  off  the  train,  and  the  inconvenience  of  reaching  his  destina- 
tion by  walking,  were  jiroper  elements  of  damage  to  be  consid- 
ered by  the  juiy. 


APPEAL  from  Fo-pt  Circuit  Court. 
Hon.  J.  P.  Wood,  Special  Judge. 


J.  3f.  Moore,  for  appellant. 

1.  So  long  as  railroads  are  run  on  their  published  time 
table,  parties  purchasing  tickets  and  contracting  for  transpor- 
tation must  take  notice  of  th^  rules.  And  if  they  fail  to  do 
so  they  cannot  ask  the  court  to  relieve  them  from  their  con- 
tract, and  to  make  contracts  for  them.  Tliompson  on  Car- 
riers of  Pass.y  p,  68,  Sec.  4,  and  p.  70,  Sec,  6. 

2.  The  verdict  was  excessive,  and  the  jury  misdirected 
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as  to  the  measure  of  damages.  There  was  nothing  in  the 
evidence  on  which  to  base  an  instraction  as  to  damages  or 
injury  to  appellee's  feelings,  humiliation,  &c.  The  proper 
measure  of  damages  would  have  been  the  actual  pecuniary 
loss  or  damage  in  money  or  loss  of  time  and  expenses  of  per- 
forming the  residue  of  the  journey. 

H.  S.  Carter,  for  appellee. 

The  stiuplation  in  the  ticket  that  Dean  could  ride  on  and 
between  the  days  punched  in  the  margin  was  at  least  a  false 
representation  and  the  judgment  is  correct.  Denton  v.  G, 
N.  R.  Co.,  5  EL  &  BL,  860 ;  2  Jur.  N.  S.,  185 ;  25  Q.  £ ,  129. 

Dean  had  a  right  to  rely  on  information  received  from  the 
agent  who  sold  him  the  ticket,  to  the  effejt  that  appellant 
run  a  train  on  Sunday.  13  Reporter^  368.  There  was  noth- 
ing to  prevent  the  running  of  a  special  train  on  Sunday  and 
carrying  Dean  to 'his  destination  as  it  had  agreed  to  do.  2 
Jac.  Fisher^a  Dig.,  1551. 

When  the  performance  of  a  contract  falls  on  Sunday,  it 
shall  be  performed  on  the  following  day. 

CocKBiLL,  C.  J.  The  appellee  purchased  a  ticket  from 
Middleton,  Tennessee,  from  the  agent  of  the  Memphis  & 
Charleston  Railway,  via  said  railway,  the  Memphis  and 
Little  Rock  Railway,  and  the  appellant's  railway  to  Russell- 
ville,  Arkansas,  on  the  first  day  of  September,  1882.  The 
ticket  was  limited  on  its  face  to  the  third  of  September. 
According  to  the  regulations  of  the  several  roads  as  to  the 
time  of  running  trains,  appellee  should  have  reached 
Little  Rock  at  1  A.  M.  on  the  second  of  September,  and  in 
time  to  take  the  morning  train  on  appellant's  road,  but 
although  he  arrived  on  that  day  at  Argenta,  no  train  went 
out  after  his  arrival,  until  the  morning  of  the  fourth  of  Sep- 
tember.    The  third  day  of  the  month  was  Sunday  and  no 
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trains  were  run  on  the  appellant's  road  on  that  day.  The 
appellee,  not  being  provided  with  th^  means  to  pay 
the  expense  of  the  delay,  walked  to  the  house  of  a 
friend  about  ten  miles  out  on  his  route,  and  on  Mon- 
day morning  boarded  the  first  train  going  in  the  direction 
of  his  destination  since  his  arrival  at  Argenta,  The  con- 
ductor refused  to  honor  his  ticket  because  the  time  Jim* 
ited  had  run  out,  and  informed  him  that  he  must  pay  his 
fare  or  leave  the  train.  Appellee  protested  and  told  him 
that  he  did  not  have  the  money  to  pay  his  fare,  but 
finally  crave  the  conductor  all  he  had  except  ten  cents,  and  a 
dollar  that  he  borrowed  for  that  purpose,  and  paid  his  fare 
to  Pott's  Station,  which  was  short  of  his  destination.  On 
arrival  at  this  station  the  conductor  compelled  him  to  leave 
the  train,  as  he  declined  to  pay  any  additional  fare.  Appellee 
being  without  money  was  forced  to  walk  from  that  point 
to  his  destination.  He  sued  the  railroad  for  ejecting  him 
from  the  train,  and  had  a  verdict  and  judgment  for  two 
hundred  dollars. 

It  is  urged  here  that  this  judgment  should  be  reversed 
because  the  conductor  did  nothing  more  than  his  duty,  or 
if  he  did,  the  damages  awarded  appellee  are  excessive. 

ii.iiD?:Vim  ^^  seems  at  first  to  have  been  doubted  whether  it  was 
«bHgatio*i'i competent  for  a  passenger  carrier  to  enter  into  a  contract 
an^dp'uJ- limiting  the  time  within  which  the  holder  of  a  ticket  should 
avail  himself  of  the  right  to  use  it,  but  the  doubt  has  been 
definitely  «olved  in  favor  of  the  contract.  A  passenger 
riding  on  a  ticket  limited  as  to  the  time  within  which  it  may 
be  used,  is  hound  by  the  terms  of  the  contract  he  has  made  in 
that  regard,  and  he  cannot  wait  until  the  ticket  has  expired 
by  its  own  limitation,  and  still  be  entitled  to  ride  by  virtue 
of  it.  He  is  bound,  too,  to  observe  the  reasonable  regula- 
tions made  for  the  running  of  trains  and  for  facilitating  the 
business  of  the  carriage  of  passengers.     The  obligation  bears 
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upon  the  carrier  with  equal  force.  He  must  afford  the  pur- 
chaser of  such  a  ticket  the  necessary  iacilities  for  accom- 
plishing his  journey  within  the  stipulated  tinie^  and  upon 
his  failure  to  do  so,  he  is  not  in  position  to  treat  the  con- 
tract of  carriage  as  forfeited,  and  demand  a  re-payment  of 
fare  for  the  same  passage,  at  least  if  the  ticket  holder  avail 
himself,  as  in  this  instance,  of  the  first  opportunity  to  com- 
plete his  journey  after  the  expiration  of  the  time  limited. 

Auerbach  v.  N.   Y.  Cent.  jRy.,  60  How.,  (N.  Y.) ;  Stone 

V.  a  &  K  i?.,  47  Iowa,  82. 

A  party  who  haa  himself  caused  delay  cannnot  inflict  a 
forfeiture  on  another  consequent  on  the  latter  failing  to  come 
ap  to  time. 

When  the  appellee  bought  his  ticket  he   was    informed    2.  Limit- 
that  it  could  be  used  on  appellant's  road  on  the  third  day  of  continuous 

journey. 

September.  This,  in  fact,  is  embraced  in  the  terms  of  the 
contract  itself,  for  it  specified  that  the  ticket  could  be  used 
00  the  first,  second  and  third  days  of  the  month,  and  the  last 
coupon  was  for  use  on  appellant^s  road.  The  carrier  selling 
the  ticket  was  the  agent  of  the  appellant  for  that  purpose, 
and  the  coupon  attached  for  appellant's  road  was  a  contract 
bj  appellant  as  binding  as  if  issued  by  its  agent  here.  This 
is  not  disputed,  but  it  is  urged  that  the  appellee  should  have 
presented  himself  to  be  carried  on  the  train  leaving  Argenta 
on  the  morning  of  the  second  day.  Appellee's  contract  did 
not  require  him  so  to  do.  The  ticket  named  the  third  day 
and  not  the  second  as  the  limit.  The  holder  of  the  ticket 
was  not  required  to  make  a  continuous  trip  from  the  starting 
point  to  the  place  of  destination.  All  that  could  be  de- 
manded of  him  was  that  he  should  make  a  continuous  trip 
ander  each  coupon  within  the  time  limited.  That  is,  when 
he  started  on  his  journey  over  any  one  of  the  connecting  lines, 
he  was  bound  to  continue  without  stop  to  the  point  on  that 
line  named  in  his  coupon.  Hutchinson  on  Car.,  Sec,  578  ; 
Auerback  v.  N.  Y.  Cent.  Ry,,  89  N.  Y. 
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The  appellee  appears,  however,  to  have  made  all  the 
expedition  in  his  power.  He  left  Middleton  on  Fiiday, 
arrived  at  Memphis  the  same  day,  at  Argenta  the  next, 
and  boarded  the  first  train  leaving  that  place  on  appel- 
lant's road  after  his  arrival. 

Appellant  admits  that  no  trains  were  run  over  its  roads 
on  a  Sunday,  and  that  appellee  had  no  opportunity  to  use 
his  ticket  on  the  third  day  of  the  month  in  question  on  that 
account  It  may  be  that  appellant  was  under  no  obliga- 
tion to  run  its  trains  for  the  accommodation  of  the  public 
on  that  day.  No  breach  of  duty  in  that  regard  is  com- 
plained of  in  this  case.  The  appellant  elected  to  treat 
Sunday  as  no  day,  and  declined  to  execute  its  contract, 
the  performance  of  which  fell  on  that  day,  for  that  rea- 
son. Under  these  circumstances  we  can  see  no  reason 
why  the  rule  applicable  to  other  contracts  should  not  be 
enforced  as  to  this,  viz:  if  a  contract  matures  on  Sunday 
the  performance  is  to  be  exacted  jon  the  next  day.  2 
Whart.  Cont.y  Sec,,  897 ;  Clock  v.  BanUy  6  Johm.,  326 ;  Per- 
kins  V.  Dibble,  10  Ohio,  433 ;  Link  v.  Qemmens,  7  Blackf. 
{Ind),  479. 

This  rule  is  the  more  applicable  to  the  case  at  bar  for 
the  reason  that  the  time  for  the  performance  is  imposed 
by  the  railroad  by  way  of  limitation,  and  the  contract 
should  be  so  construed  as  to  save  the  right  and  prevent 
a  forfeiture  if  it  can  be  done.  Barnes  v.  Eddy.  12  i?./., 
25 ;  Evans  v.  St.  i.,  1.  M.  &  S.  Ry.,  1 1  Mo.  App.,  463 ;  Auer- 
bach  V.  N.  Y.  Central  Ry.,  89  N.  Y.,  281. 

The  regulation  of  the  company  requiring  the  conductor 
to  refuse  such  tickets  after  the  last  day  of  its  limit  could 
not  affect  appellee's  legal  rights.  Burnham  v.  R.  iJ.,  63 
31e.,  298;  Jeffersonville  R.  Co.  v.  Rogers,  38  Ind.,  116. 

The  conductor  doubtless  thought  he  was  performing 
his  duty,  but  that  does  not  help  the  appellant's  case. 
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No  harsh  or  unnecessary  means  appear  to  have  been  ^^^  wron«- 
resorted  to  in  this  instance  to  expel  the  appellee  from^P*"^^": 
the  train,  though  he,  himself,  testified  that  the  conductor)!^*''  '*'""■ 
threatened  to  throw  him  oft*.    The  elements  of  damage 
the  jury  were  directed  to  consider  in  case  they  found  for 
appellee,  were,  the  extra  fare  paid  by  him,  the  humilia- 
tion of  being  put  oft  the  train,  and  the  inconvenience  of 
being  compelled  to  reach  his  destination  by  other  means. 
The  jury  might  well  consider  all  of  this,  and  we  can  not 
say  that  the  amount  awarded  is  excessive.      Sutherland 
on  Dam.,  pp.,   250  et  Seq.,  270 ;  Walsh  v.  R.  i?.,  42  Wise, 
23;  Jeffersonville  R.  R.  v.  Rogers,  38  Ind.,  116;  Pittsburg y 
Cin.,  &  St.  L.  Ry.  v.  Humeigh,  39  lb.,  509. 

Affirmed. 


Harris  v.  Harris.  w_m» 


1.  Replevin  :     Verdict :  judgment. 

When  property  sued  for  in  replevin  is  delivered  by  defendant  in- 
to the  control  of  the  court,  there  is  no  necessity  that  a  verdict 
for  the  plaintiff  should  assess  its  value,  so  that  the  court  can  ren- 
der an  alternative  Judgment  for  the  property  or  its  value.  The 
Judgment  should  be  only  for  delivery. 

2.  Practice  iH  Supreme  Court  :     When  errors  are  not  injurious. 
The  Supreme  CJourt  will  not  reverse  or  modify  a  Judgment  or  de- 
cree of  an  inferior  court  for  errors  which  are  not  prejudicial  to 
appellant.  y 


APPEAL  from  Jackson  Circuit  Court. 
Hon.  R.  H.  Powell,  Circuit  Judge. 

W.  R.  Goody,  for  appellant. 
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1.  Where  two  parties  have  an  interest  in  property,  or 
when  by  agreement  two  persons  place  it  in  the  hands  of 
a  common  bailee,  replevin  does  not  lie,  neither  having 
the  exclusive  right  to  the  possession.  37  Arh,  66; 
GanWa  Dig.,  Sec.  5035;  17  Ark.,  450,  39  Ark,  447;  16 
Ark,,  90.  Between  the  parties  there  can  be  no  question 
as  to  the  gift  or  title  of  the  wife,  her  possession  being 
presumed  legal  prima  facie  evidence  of  title.  38  ArL, 
416.  Appellee  having  treated  with  appellant  as  to  the 
deposit  of  the  policy,  recognized  her  right  of  possession, 
and  by  his  agreement  induced  her  to  place  it  in  the 
hands  of  the  bailee,  is  estopped  so  to  deny  her  authority 
to  do  so.    37  ArL,  53. 

2.  The  action  was  barred  by  the  statute  of  limitations 
of  three  years.  GanWs  Digest,  Sec.  4120 ;  22  Art.,  134 
and  226 ;  14  Ark.,  509. 

3.  Having  voluntarily  procured  the  policy  for  his  wife, 
and  delivered  it  to  her,  it  became  her  separate  property. 
And  he  having  paid  it  oflf  for  her,  it  became  a  gift  to  her 
and  she  was  entitled  to  its  possession  and  control.  AH. 
12,  Sec.  6,  Const.  1868;  Ganit's  Dig.,  Sec.  4192;  36  Ark., 
588. 

4.  The  verdict  was  invalid  to  base  a  judgment  upon,  as 
it  failed  to  find  any  value;  and  the  judgment  not  being 
in  the  alternative,  was  incorrect.  37  ArL,650;  Gantt's 
Dig,,  Sec.  4718;  29  Ark.,  885;  4  Ark.,  425.  Defendant 
had  the  right  to  pay  for  the  policy  and  keep  it.    lb. 

Appellee's  remedy  was  in  equity,  and  not  replevin. 

Franklin  Doswell,  for  appellee. 

There  was  no  alternative  judgment  for  the  value  of 
the  policy,  and  no  damages  for  detention,  but  appellant 
was  not  prejudiced  thereby.  If  the  property  can  be 
found  appellee  is  entitled  to  the  possession — to  have  it. 
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Appellant  has  no  right  to  retain  it  and  pay  the  value. 
Delivery  of  the  property  will  be  compelled.  Act  Dec.  14, 
1875,  p.  165.  Nor  was  she  prejndiced  by  failure  to  take 
judgment  for,  or  jury  to  find  value  of  the  property.  29 
Ark,,  270.  Plaintiff  is  entitled  to  the  value,  only  when 
delivery  cannot  be  had.     29  id.,  372. 

la  37  Ark.y  544,  the  judgment  was  for  the  value  of  the 
property  only,  with  an  award  of  execution  for  the 
money.  This  was  error,  as  defendant  had  the  right  to 
discharge  the  judgment  by  delivery  of  the  property.  14 
ArL^  425.  By  the  common  law  the  value  was  immate- 
rial; Wells  on  Eep.y  Sec.  760;  and  the  judgment  was  for 
damages  only;  Fietds^ Prac.y p.  842;  and  only  when  find- 
ing for  defendant  was  the  value  found.  J6.,  p.  798.  The 
property  was  in  the  custody  of  the  law.  The  verdict 
and  judgment  were  right  upon  the  whole  case. 

Eakin,  J.  Appellee,  Wm.  L.  Harris,  sued  Hoffman  in 
replevin  to  recover  a  policy  of  insurance,  which  he  had 
effected  on  his  own  life,  payable  after  his  death  to  appel- 
lant, Anna  S.  and  others, the  children  of  said  Wm.  L.  The 
complaint  describes  the  policy,  as  one  which  had  been 
issued  in  lieu  of  a  former  one,  which  Harris  had  effected 
during  the  life  of  a  former  wife,  the  second  wife  being 
made  a  beneficiary  in  the  new  policy.  Hoflman  is 
charged  with  detaining  it  without  right. 

Hoffman  admitted  in  his  answer,  that  he  held  the  pol- 
icy, but  disclaimed  any  right  to  it,  saying,  that  some  time 
before  Harris  and  his  then  wife,  the  appellant,  Anna  S., 
separated  on  account  of  domestic  difficulties,  and  in  a 
division  of  property  made  between  them,  conld  not 
agree  as  to  the  custody  of  the  policy.  Whereupon  the 
parties  interested  agreed  that  it  should  be  left  with  him 
as  a  mutual  friend,  and  that  he   had  been  forbidden  by 
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said  Anna  S.  to  surrender  it  to  plaintiflf.  He  brought  it 
into  court  and  asked  that  ^he  be  required  to  interplead, 
and  that  he  be  discharged. 

Upon  her  application,  she  was  then  made  defendant, 
and  answered,  saying:  That  in  June,  1875,  whilst  she 
and  plaintiflf  were  living  together  as  man  and  wife,  being 
married,  he  placed  the  policy  in  her  hands  and  sole  pos- 
session, and  for  her  benefit  as  a  provision  for  her  sup- 
port in  case  of  his  death ;  to  be  held  and  collected  by 
her  if  she  should  survive.  That  she  afterwards,  with  the 
consent  of  all  parties,  including  the  plaintiff,  placed  it  in 
the  hands  of  HoflTmau  as  bailee,  for  herself  and  the  other 
beneficial ies;  that  said  bailee  has  continued  in  posseseien 
ever  since,  and  that  his  possession  is  hers;  that  they 
were  afterwards  divorced  and  plaintiff  has  made  no 
other  provision  for  her  support.  She  also  pleads  the 
statute  of  limitation  of  three  years. 

There  was  a  trial  by  jury,  and  a  verdict  simply  finding 
the  property  to  be  that  of  plaintiff.  A  judgment  was 
entered  that  he  recover  the  policy.  He  waived  all  dam- 
ages and  costs,  and  the  judgment  directed  that  the  policy 
be  delivered  up  to  him  by  the  clerk.  There  was  a  mo- 
tion for  a  new  trial,  bill  of  exceptions  and  appeal. 

The  parties  have  made  no  question  as  to  whether  or 
not  the  policy  of  insurance  was  of  such  a  nature  as  to  be 
the  subject  of  replevin,  and  we  do  not  feel  called  upon 
in  this  case  to  determine  that  matter  definitely.  The 
functions  of  the  writ  of  replevin  in  America  have  been 
extended  far  beyond  its  English  use  originally,  when  it 
was  used  only  for  the  purpose  of  reclaiming  tangible 
property  improperly  distrained.  It  has  been  applied  to 
recover  quite  a  number  of  classes  of  securities  for  choses 
in  action.  Evidently,  this  policy  had  a  present  value 
depending  on  possession.    It  was  fully  paid  up,  and  drew 
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dividends  payable  to  the  holder.  Besides^  it  may  be  in- 
ferred that  according  to  the  rules  of  the  insurance  office,  it 
might  be  delivered  up,  as  the  former  had  been,  and  can- 
celled, and  a  new  policy  issued  upon  it  with  different 
provisions.  The  complaint  was  not  met  by  demurrer. 
It  has  sufficient  indicia  of  property  to  justify  us  in  accept- 
ing the  views  of  the  parties,  and  treating  it  as  replevi- 
able.     It  certainly  is  a  tangible  thing  of  some  value. 

Perhaps,  too,  the  proper  course  of  the  original  defend- 
ant may  have  been  to  make  his  answer  a  bill  of  inter- 
pleader— bringing  in  all  the  beneficiaries,  and  adopting 
equitable  proceedings.  But  in  admitting  her  to  become 
sole  defendant  and  plead,  the  case  assumed  the  same 
phase  it  would  have  presented  if  she  had  been  holding 
the  policy  and  the  action  had  been  brought  against  her 
originally.  This  view  also  the  parties  have  adopted  and 
the  case  proceeded  accordingly. 

The  statute  of  limitations  depended  on  facts  submitted 
to  the  jury.  If  the  possession  of  the  wife  was  merely  for 
safe  keeping,  it  would  not  become  adverse  because  of 
any  conjugal  explanations  of  his  design  in  effecting  the 
policy;  nor  after  separation  would  that  of  the  mutual 
friend  be  adverse  before  demand  and  refusal. 

The  objection  that  an  action  of  replevin  would  not  lie 
against  one  who  had  been  made  a  bailee  is  one  that 
should  have  been  made  by  the  bailee  himself.  When  he 
passed  out,  and  the  appellant  took  his  place,  the  action, 
by  her  own  motion,  assumed  the  phase  of  a  hostile  pro- 
ceeding against  herself,  as  holding  property  claimed  by 
the  plaintiff. 

It  is  urged  as  error  upon  the  record  proper,  that  tl^©v?N^erdtci 
verdict  of  the  jury  was  illegal,  inasmuch  as  it  did  not  J®/*^^j;,SJ 
find  the  value  of  the  property;  and  that  the  judg-7rtriQ*c^»* 
ment  was  erroneous,  inasmuch  as  it  was  not  in  the  alter- court. 
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native,  so  that  defendant  might  have  exercised  the 
option  of  keeping  the  property  and  paying  the  value. 

Both  the  verdict  and  judgment  are  technically  incor- 
rect. In  replevin  the  jury  must  assess  the  value  of  ihe 
property,  and  damages,  whenever,  by  their  verdict,  there 
will  be  a  judgment  for  the  recovery  or  return  of  the 
property  {GanWs  Digest,  Sec.  4682,)  and  upon  a  verdict, 
judgment  "may  be  for  the  delivery  of  the  property,  or 
f  )r  the  value  thereof,  in  case  a  delivery  cannot  be  had,'' 

It  was  held  in  Hauf  v.  Ford,  37  ArL,  544,  that  the 
fiuding  of  the  value.was  important  with  reference  to  th's 
judgment.  If  a  delivery  cannot,  for  any  cause,  be  had, 
and  several  articles  are  sued  for,  the  defendant  may  be 
credited  for  what  is  actually  delivered,  and  charged  on 
execution  with  the  rest.  It  is,  therefore,  important  that 
each  article  be  valued  separately. 

But  in  this  case,  when  the  verdict  was  rendered, 
although  the  defendant  on  the  pleadings  and  by  virtue  of 
the  course  adopted,  stood  in  the  attitude  of  detaining 
the  policy,  it  had  been  in  fact  delivered  into  the  control 
of  the  court.  There  was  no  reason  to  find  its  value..  If 
the  verdict  were  right,  no  execution  was  needed.  Sub- 
stantial justice  would  in  that  case  be  accomplished  by 
ordering  the  clerk  to  transfer  the  possession  to  theplaio- 
tiflf.  This  court  does  not  reverse  for  harmless  error.  It 
is  a  peculiar  case  in  replevin  where  it  was  already  known 
by  the  court  that  delivery  could  be  had,  and  there  was  no 
need  of  an  alternative  judgment. 

An  examination  of  the  evidence  discloses  discrepancy 
as  to  the  mode  by  which  defendant  originally  came  into 
possession  of  the  policy.  There  is  sufficient  evidence, 
however,  to  sustain  the  finding,  in  the  testimony  tending 
to  show  that  it  was  put  into  her  hands  for  safe  keeping. 

One  instruction  only  was  given  at  the  instance  of  the 
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plaintiff.  It  was,  in  substance,  that  if  the  jury  believed 
the  policy  to  have  been  taken  out  in  lieu  of  one  for  the 
benefit  of  the  former  wife  and  children,  and  was  a  paid 
policy,  and  that  plaintiff  was  entitled  to  draw  the  annual 
dividends;  and  if  they  further  believe  that,  with  plaintiff's 
consent,  it  had  been  deposited  in  the  hands  of  Hoffman 
for  safe-keeping  only;  and  that  plaintiff  demanded  its 
delivery  within  three  years,  then  they  might  find  that 
the  action  was  not  barred  and  render  a  verdict  for  the 
plaintiff.  The  court  approves  this  instruction,  in  its 
application  to  the  case. 

Of  its  own  motion,  the  court  added  that  if  the  jury 
believed  the  plaintiff  intended  to  make  a  gift  of  the 
policy  to  defendant  and  the  other  beneficiaries,  they 
should  find  for  the  defendant.  Of  this  she  cannot  com- 
plain. 

She,  on  her  part,  asked  four  instructions,  the  first 
being  a  mere  declaration  of  our  statute  regarding  the 
separate  property  of  married  women.  It  had  no  applica- 
tion out  side  of  the  evidence  on  the  point  of  the  gift, 
and  an  instruction  on  that  point  had  already  been  given, 
as  favorable  to  her  as  could  have  been  desired. 

The  second  was  that  marriage  is  a  good  consideration 
for  a  gift  to  the  wife,  and  if  the  paper  was  given  to  her 
for  her  support,  the  jury  should  find  for  the  defendant. 
There  was  no  evidence  whatever  that  the  policy  was 
given  in  consideration  of  marriage,  and  that  instruc- 
tion was  properly  refused. 

The  third  was  on  the  statute  of  limitations,  to  the 
effect  that  if  the  jury  should  find  that  the  defendant 
had  been  in  possession  of  the  paper  for  three  years, 
adversely  to  the  husband,  before  the  beginning  of  the 
suit,  they  should  find  for  the  defendants.  There  was  no 
evidence  to  show  that  she  held  adversely  before  some 
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time  in  1878,  before  the  divorce  in  September,  1879. 
Her  account  of  the  matter,  in  her  testimony  is,  that  in 
1875  he  placed  the  policy  in  her  hands,  she  being  then 
his  wife ;  telling  her  that  she  had  an  interest  in  it,  and 
directing  her  to  keep  it  till  his  death  and  then  cellect 
the  money.  She  says,  however,  that  in  1878  he  com- 
menced efforts  to  get  it  from  her,  and  she  refused  to  let 
him  have  it.  That  perhaps  was  after  their  dissensions 
began.  It  was  placed  in  the  hands  of  Hoffman  for  safe- 
keeping in  April,  181^9,  after  which  it  is  certain  the  pos- 
session was  not  adverse  to  plaintiff  before  demand.  The 
original  deposit  with  her,  by  her  husband,  was  certainly 
not  a  gift,  but  the  simple  custody  of  a  security  until  the 
time  should  come  to  use  it.  There  was  no  proof  upon 
which  any  instruction  as  to  the  statute  of  limitations 
could  be  based,  and  this  third  instruction  was  properly 
refused. 

The  fourth  was  that  it  was  necessary  for  the  plaintiff 
to  show  that  the  property  was  of  some  value.  This  is  a 
correct  declaration  of  law,  and  should,  ordinarily,  be 
given.  It  was  technical  error  to  refuse  it,  but  it  was  not 
an  issue  under  the  peculiar  circumstances  of  this  case,  of 
any  importance ;  and  no  proof  of  value  could  affect 
defendant, 
court  will     Notwithstanding  there  were  errors  in  practice,  and  in 

not  reTen*  *='  * 

riou^ewri"  iiistructious,  wc  are  satisfied  they  were  not  prejudicial  to 
defendant.  It  is  right  that  the  plaintiff  should  have  and 
control  and  enjoy  the  dividends  of  a  policy  effected  and 
paid  up,  by  himself.  It  is  only  for  error  prejudicial  to 
appellant  that  this  court  will  remove  or  modify  a  judg- 
ment or  decree  of  an  inferior  court.  GanWs  Digest,  Sec, 
1093. 
Affirm. 
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1.  Lan:^  Commissioner's  Deeds  :    RtcitalsinfUnneccessary, 

The  commiesioner  of  state  lands  is  not  required  by  statute  to  make 
any  recitals  in  his  deeds  of  lands  forfeited  for  taxes.  They 
convey  whatever  title  the  state  had  without  recitals.  In  the 
absence  of  allegations  and  proof  to  the  contrary  the  courts  pre- 
sume that  everything  which  should  have  been  done  by  the 
different  officers,  was  done,  in  order  to  vest  title  ill  the  state. 

2.  Pleadings  :    Exhibits 

A  deed  exliibited  with  a  complaint  in  ejectment,  is  no  part  of  the 
complaint,  and  if  defective,  can  be  avoided  only  by  exceptions 
to  it  as  evidence.  It  is  no  ground  for  demurrer  to  the  com- 
plaint. 


APPEAL  from  Jackson  Circuit  Court. 
Hon.  R.  II.  Powell  Circuit  Judge. 

W,  R.  Coody  for  appellant. 

1.  The  annexed  complaint  good,  the  title  sufficiently  stated, 
with  deed  exhibited  and  set  out.     AcU  1875,  p.  229. 

2.  The  deed  from  the  state  is  sufficient  evidence  of  appel- 
lant's title,  and  that  all  things  required  were  properly  done, 
until  the  contrary  is  shown.  Act  Dec.  13  1875,  p.  92;  31 
Ark.  609,  610. 

3.  The  deed  being  the  foundation  of  the  action  and  re- 
quired to  be  exhibited  therewith,  becomes  part  of  the 
pleadings,  and  is  conclusive  on  the  demurrer  in  this  case. 
GanWs  Digest,  Sees.  4599-4600. 

Eakin,  J.  Action  in  ejectment.  Appellants  in  this 
complaint  say  that  by  virtue  of  a  certain  deed  from  the  com- 
missioner of  state  lands,  Mrs.  Walker  is  the  owner,  and 
entitled  to  the  possession  of  the  land  in  controversy ;  that 
the  defendant  holds  the  possession  without  right,  and  has 
for  a  long  time,  unlawfully,  kept  the  plaintiff  out  of  posses- 
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sioa.  She  describes  the  land  and  exhibits  the  deed.  It  was 
executed  by  the  commissioner  on  the  27th  of  May  1879,  and 
n  cites  that  the  land  was  forfeited  to  the  state  for  taxes  of 
1868,  and  that  they  appeared  upon  the  books  of  the  office  as 
vacant  and  subject  to  sale.  Then  follows  the  consideration 
o(  taxes  paid  by  Mrs.  Walker,  and  the  words  of  convey- 
ance. 

The  circuit  court  sustained  a  demurrer  to  the  complaint, 
upon  which  complainants  rested,  and  appealed  from  the 
judgment  entered. 

Neither  the  record,  nor  the  counsel  for  appellee,  aftordsus 
any  information  of  the  grounds  upon  which  the  honorable 
circuit  judge  made  his  ruling,  and  none  suggest  themselves 
as  valid.  The  allegations  of  the  complaint  contain  every- 
thing essential  to  the  right  of  recovery.  It  there  had  been 
any  defect  or  want  of  certainty,  it  should  have  been  met 
with  a  motion  to  make  more  definite. 

The  commissioner  was  not  required,  by  statute,  to  make 
any  recitals  in  his  deed.  It  is  effective  to  convey  whatever 
right  the  state  had.  In  the  absence  of  any  allegation  or 
proof  to  the  contrary,  the  courts  presume  that  every  thing 
which  should  have  been  done  by  the  different  officers,  was 
done,  in  order  to  vest  title  in  the  state. 

But  that  is  of  no  consequence  at  this  stage  of  the  proceed- 
ings. If  the  deed  be  invalid  from  any  cause  not  suggested 
to  us,  it  should  have  been  met  by  exceptions  to  it  as  evidence. 
It  forms  no  part  of  the  pleadings,  and  should  not  have  been 
considered  on  demurrer.     Jacks  v,  Chaffin^  34  JLrJfc.,  534. 

The  court  erred  in  sustaining  the  demurrer.  For  which 
reverse  the  judgment,  and  remand,  with  directions  to  over- 
rule it,  and  for  further  proceedings. 
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Epps  v.  Sasby  et  al. 


I.  Practtice:  Service:  Appearance:  Judgment. 
A.  and  B.  were  sued  before  a  Justice  of  the  Peace  on  a  debt.  A . 
waanot  served  with  process  and  did  not  appear.  B.  appeared 
and  asked  for  a  postponement  until  his  attorney  could  arrive. 
In  due  time  his  attorney  came  and  moved  to  quash  the  service 
which  was  insufficient.  The  Justice  refused  to  quash  it;  and  B. 
saying  {nothing  further,  judgment  was  rendered  against  both 
defendants:  Held,  on  certiorari  to  quash  it,  that  the  judgment 
was  void  as  to  A.  for  want  of  service,  but  good  as  to  B.,  who 
had  voluntarily  appeared. 


APPEAL  from  Po'pe.  Circuit  Court. 
Hon.  G.  S.  Cunningham. 

D.  B.  Granger,  for  appellant. 

There  was  no  proper  service  on  Epps.  GanWs  Dig,,  Sec. 
4511-4514.  And  the  Justice  had  no  jurisdiction  to  ren- 
der judgment  by  default.  Judgment  without  notice  is  void. 
lb.,  See.  473S. 

Epps  only  appeared  for  the  purpose  of  moving  to  quash 
the  return,  and  objecting  to  the  Justice  taking  jurisdiction. 
This  was  not  an  appearance  to  the  action.  76.,  3736;  3 
Ark,  532;  5  Id.,  409;  18  Jd.,308;  1  Id.,  376;  5  Id.,  517; 
20  Id.,  12.  The  judgment  being  void  there  was  no  remedy 
by  appeal.     Rose  Dig. 

G.  W.  Shinn,  for  appellee. 

Epps  having  voluntarily  appeared  before  the  Justice,  his 
only  remedy  was  by  appeal.  Argues  upon  the  merits,  that 
Sasby  was  an  innocent  purchaser  of  the  due  bill  for  value, 
before  maturity,  and  that  Epps  could  not  plead  want  of 
consideration,  &c.,  &c. 
35 43 
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Smith,  J.  Sasby  sued  Steel  &  Epps  upon  a  dae  bill 
made  by  them,  in  their  firm  name,  for  $20.62.  The  con 
stable  returned  service  upon  Epps  by  leaving  a  copy  of  pro- 
cess at  his  residence  with  a  member  of  his  family  over  the 
age  of  fifteen  years.  As  to  Steel,  he  made  a  return  of  "non 
€8t  inventus.'^  At  10  a.  m.,  of  the  day  set  for  trial,  Epps 
appeared  and  requested  that  the  case  be  postponed  until  1 
p.  M.,  iu  order  to  give  his  attorney  time  to  arrive.  In  due 
time  the  attorney  came  and  moved  the  justice  to  quash  the 
return  upon  the  summons.  This  the  justice  declined  to  do, 
and  Epps  saying  nothing  further,  judgment  was  rendered 
against  both  defendants. 

To  quash  this  judgment.  Steel  &  Epps  sued  out  a  writ  of 
certiorari,  alleging  in  their  petition  that  the  same  was  void, 
for  want  of  jurisdiction  oyer  the  persons  of  the  defendants, 
and  further,  that  the  due  bill,  which  was  the  foundation  of 
the  action,  was  made  without  consideration,  and  under  the 
influence  of  false  and  fraudulent  representation  of  (he 
payee  of  the  instrument. 

On  the  hearing  it  was  admitted  that  no  valid  bervice  of 
the  process  had  been  made  upon  either  Steel  or  Epp.  The 
circuit  court  in  efltect  quashed  the  judgment  against  Steel, 
and  aflirmed  it  as  to  Epps. 

With  the  justice  or  injustice  of  the  original  claim,  and 
whether  Epps  was  legally  liable  to  pay  it,  if  the  action  had 
been  defended,  we  have  nothing  to  do.  That  matter  has  been 
forever  set  at  rest  by  the  adjudication  of  the  justice,  if  there 
has  been  a  valid  one.  And  the  only  method  of  correcting 
any  error  in  the  proceedings,  after  the  question  of  jurisdic- 
tion is  settled,  was  by  prosecuting  an  appeal. 

The  judgment  against  Steel,  being  without  notice  to  him, 
was  absolutely  void.  OanWs  Dig.,  Sec.j  4738.  But  Epps 
was  bound  by  his  own  voluntary  appearance.     Smith.  vPar- 
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ker,  25  ArL,  518;  McCoy  v.  Lemonsy  HempsL,  216;  Ward 
V.  Todd,  103  U.  S.,  327. 
Affirmed. 


Krone  v.  Cooper. 


1.  Residence  :    Domicile;    Meaning  of 

"Domicile  Is  of  broader  meaning  than  residence."  It  includes 
residence:  but  actual  residence  is  not  indispensable  to  retain  a 
domicile  alter  it  is  once  acquired.  It  is  retained  by  the  mere 
intention  not  to  change  it. 

2.  Attachment  :    Residence  of  defendant ; 

"Residence"  in  the  attachment  laws  generally,  implies  an  estab- 
lished abode,  fixed  permanently  for  a  time,  for  business  or  other 
purposes,  although  there  may  be  an  intent  existing  all  the  while 
to  return  at  some  time  to  the  true  domicile.  An  actual  resident  in 
this  state,  having  a  domicile  in  another,  cannot  be  attached  here 
as  a  non-resident. 

APPEAL  from  Lawrence.  Circuit  Court. 
Hon.  E.  H.  Powell,  Circuit  Judge. 


f7.  J[/.  &  G.  B.  Rose,  for  appellant. 

The  dwelling  place  of  Krone's  family  was  not  necessa- 
rily his  domicile.  The  domicile  of  the  family  follows 
that  of  the  head.  Absence  from  the  state  does  not  make 
one  a  non-resident,  however  protracted,  if  he  has  the 
animo  revertendi.  29  Ark,  280 ;  13  Mass.,  501 ;  5  Busk^ 
671;  19  Wend.y  11.  "Residence''  and  *' domicile"  are 
not  synonymous.  One  may  have  his  residence  in  one 
state  and  his  domicile  in  another.    Residence  within  the 
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meaning  of  the  attachment  laws,  is  the  place  where  a 
man  remains  the  greater  part  of  his  time,  and  where 
personal  service  can  be  had  upon  him.  See  Drake  on 
Attachment,  Sec.  58 ;  note  to  Frost  v.  Brisbin^  32  Am.  Dec, 
427;  30  Grat.y  718  ;  40  How.  Pr.,  260;  54  Miss.,  308;  1 
Seld.,  422 ;  75  N.  C,  21 ;  87  N.  J.  i.,  492 ;  19  3fd,  82. 

W.  F.  Henderson,  for  appellee. 

The  testimony  preponderates  that  Krone  not  only  was 
a  resident  of  Missouri,  but  that  his  domicile  was  there. 
He  had  at  best  but  a  commercial  residence  in  Arkansas. 
He  was  liable  to  be  proceeded  against  as  a  non-resident. 
Drake  on  Attachment,  Sec.  67 ;  10  La.  An.,  726 ;  38  Mo,y 
384 ;  68  N.  Y.,  870 ;  37  N.  J.  Law,  492 ;  Drake  on  Attach 
ment,  Sees.  65,  66  and  note  2. 

Krone  &  Boas  were  partners,  and  jointly  and  severally 
liable  on  the  note,  and  the  firm  property  was  properly 
levied  on.     8  Ga.,  532 ;  Drake  on  Attachment,  Sec.  66. 

CocKRiLL,  C.  J.  Cooper  sued  Krone,  Oppenheimer 
and  Boas  on  a  promissory  note,  and  sued  out  an  attach- 
ment against  Krone  &  Boas.  There  was  a  judgment  in 
personam  agaiuBt  all  the  defendants,  and  the  attachments 
were  sustained.  The  question  chiefly  litigated  in  the 
court  below,  and  discussed  by  counsel  here,  is  whether 
Krone,  who  alone  appeals,  was  a  non-resident  of  this 
state  at  the  time  the  attachment  was  sued  out. 
1.  Re  SI-     The  terms  "  resident "  and  "  non-resident  *'  used  in  the 

Dfe.NCE.i»0- 

Meanin'iof!  provisious  of  our  statute  governing  attachments,  have 
hever  betn  defined  by  this  court,  and  the  provisions 
themselves  do  not  profess  to  determine  the  meaning  that 
was  intended  in  theic  use.  No  exact  definition  of  these 
terms,  to  fit  all  cases,  is  practicable,  for  the  reason  that 
their  meaning  varies  with  the  subject  matter  to  which 
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the^  are  applied.  The  meaning  of  the  word  citizen,  in 
the  homestead  act  of  1852,  was  restricted  to  that  of 
"resident"  merely,  {McKenzie  v.  Murphy ,  24  Ark.y  155,) 
and  the  purpose  and  policy  of  laws  relating  to  home- 
steads, the  right  of  the  elective  franchise,  and  other  sub- 
jects, show  that  *' residence  "  is  there  to  be  understood  in 
the  enlarged  sense  of  "domicile.^'  So  that  what  is 
meant  by  their  use  in  any  given  instance  must  be  de- 
termined according  to  all  the  light  that  the  context 
aiiords.  The  definition  of  domicile  U  itself,  in  a  meas- 
ure, uncertain,  but  it  is  agreed  that  it  has  a  broader 
meaning  than  residence.  It  includes  rcbidence.  Actual 
reside  nee,  however,  is  not  indispensable  to  retain  a  domi- 
cile after  it  is  once  acquired.  It  is  retained  by  the  mere 
intention  not  to  change  it.    Story  Conft.  Laws,  Sec.  44. 

No  word,  it  is  said,  is  more  nearly  synonymous  with 
domicile  than  home,  and  it  is  generally  agreed  that  a 
man  can  have  but  one  home  or^domicile,  but  that  he  may 
have  more  than  one  place  of  residence.  The  domicile  of 
a  citizen  may  be  in  one  state  and  his  actual  residence  in 
another.  Savage  v.  Soott,  45  Iowa,  130 ;  Board  v,  Davenport , 
40  III.,  197. 

Drake,  in  his  work  on  attachments,  section  58,  says : 
"  In  determing  whether  a  debtor  is  a  resident  ot  a  par- 
ticular state,  the  question  of  his  domicile  is  not  necessa- 
rily involved,  for  he  may  have  a  residence  which  is  not 
in  law  his  domicile." 

Under  the  attachment  law  of  Missouri,  residence  and 
domicile  are  construed  to  mean  about  the  same  thing, 
and  any  one  not  domiciled  in  that  state,  may  be  pro- 
ceeded against  by  attachment;  hut  this  seems  to  result 
from  the  phraseology  of  the  statute.  See  County  v.  Mo- 
berly,  59  Mo.,  238. 

In  other  states  the  distinction  between  residence  and 
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domicile  is  taken,  and  the  word  "  resident"  in  this  con- 
nection, is  generally  construed  to  mean  an  actual  resi- 
dent, merely,  without  reference  to  the  place  of  domicile- 
Thus,  where  a  mother  left  the  state  of  her  domicile 
and  accompanied  her  children  into  another  state,  with 
the  intention,  however,  of  returning  when  their  education 
was  completed,  she  was  held  liable  to  the  process  of  at- 
tachment in  the  state  of  her  domicile,  as  being  a  non- 
resident of  that  state.  Alston  v.  Newcomer ^  42  Miss.,  186. 
In  Wheeler  v.  Cobb,  91  N.  G,  21,  the  defendant  left  hi?? 
home  to  discharge  the  duties  of  a  federal  office  in 
another  state.  He  always  claimed  the  place  of  his  old 
home  as  his  domicile,  and  occasionally  visited  it.  The 
court  drew  the  line  between  domicile  and  residence,  and 
sustained  an  attachment  against  him  in  the  state  of  his 
domicile. 

The  same  rule  was  applied  in  a  case  whera  the  defen- 
dant was  located  in  another  state  than  that  of  his  domr- 
cile  for  several  years  attending  to  a  law  suit,  although  he 
continued  to  maintain  his  home  in  his  absence  as  before. 
Haggard  v.  Morgan,  1  Selden,  (5  iV.  Y.)  422. 

F?*ost  V.  Brisbilly  19  Wend,,  11,  reviews  the  previous 
New  York  cases,  construing  the  meaning  of  the  word 
^'resident*'  in  the  statutes  regulating  the  rights  and  rem- 
idies  of  debtor  and  creditor ;  and  it  is  there  said  that 
they  all  virtually  decide  that  actual  residence  without 
regard  to  the  domicile  of  the  defendant,  was  within  the 
contemplation  of  the  statutes.  The  same  case  holds  that 
to  make  one  a  resident  within  the  meaning  of  these 
statutes,  '^  there  must  be  a  settled,  fixed  abode,  and  in- 
tention to  remain  permanently,  at  least  for  a  time,  for 
business  or  other  purposes." 

In  Long  r.  Ryan,  30  GratL,  718,  the  case  presented 
was  that  of  a  person  domiciled  in  Washington  city,  who 
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removed  to  Virginia  with  the  intention  of  remaining 
there  nine  months,  or  such  additional  time  as  might  be 
required  to  complete  certain  contracts  for  building  parts 
of  a  railroad.  He  rented  his  residence  in  Washington 
and  removed  the  greater  part  of  his  family  with  him,  but 
without  the  intention  of  abandoning  his  domicile,  and 
during  the  time  of  his  work,  he  always  claimed  Wash- 
ington as  his  place  of  residence,  and  declared  his  inten- 
tion of  returning  there  as  soon  as  his  contracts  were 
completed.  Upon  this  state  of  facts  the  court  consideied 
him  a  resident  of  Virginia,  and  held  he  was  not  liable  to 
be  subjected  to  the  process  of  attachment  given  by  stat- 
ute against  non-residents. 

In  Morgan  v.  Nunes^  54  -Sfiss.,  308,  the  defendant  was 
proceeded  against  as  a  non-resident  debtor  in  Mississippi. 
The  proof  showed  that  he  was  a  ship-master  from  New 
York,  where  he  had  left  his  family,  to  engage  in  trade 
from  ports  on  the  Mississippi  sound.  He  stated  to  a 
witness,  before  the  attachment,  that  his  residence  was  in 
New  York,  but  he,  himself,  testified  that  he  came  to  Mis- 
sissippi to  remain  permanently,  and  that  he  had  voted 
there.  He  did  not  keep  house,  and  was  in  the  county 
where  he  claimed  residence  only  when  the  vessel  was 
in  port,  but  was  connected  in  business  with  parties  there. 
The  court  thought  he  was  a  resident. 

We  may  conclude  from  the  cases,  that  in  contempla-  jcnce^Ddi" 
tion  of  the  attachment  laws  generally,  residence  implies  j^enulwe/ 
an  established  abode,  fixed  permanently  for  a  time  for 
business  or  other  purpose,  although  there  may  be  an  intent 
extisting  all  the  while  to  return  at  some  time  or  other  to 
the  true  domicile  ;  but  so  diflicult  is  it  found  to  provide 
a  definition  to  meet  all  the  varying  phases  of  circum- 
stance that  the  determination  of  this  question  may  pre- 
sent, that  the  courts  say,  that,  subject  to  the  general  rule, 
each  case  must  be  decided  on  its  own  state  of  facts. 
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The  evidence  here,  aside  from  the  appellant's  testi- 
mony, shows  that  at  the  time  the  attachments  were  sued 
out,  and  for  seven  or  eight  years  prior  thereto,  appellant 
was  carrying  on  a  mercantile  business  in  the  town  of 
Walnut  Ridge,  in  Arkansas,  in  partnership  with  his  co- 
defendant,  Oppenheimer,  and  also  had  been  engaged  in 
a  railroad  contract  thereabouts  with  Boas  ;  that  his  fam- 
ily resided  in  St.  Louis,  Missouri,  and  that  he  was  in  the 
habit  of  f^peaking  of  St.  Louis  as  his  home.  He  told  one 
witness  about  fifteen  months  before  suit,  that  he  lived  or 
resided  in  St.  Louis,  and  refused  at  one  time  to  vote  in  a 
municipal  election  at  Walnut  Ridge,  giving  as  a  reason 
that  his  residence  was  in  St.  Louis.  He  had  no  place  of 
business  and  owned  no  real  estate,  except  in  Walnot 
Ridge.  He  spent  about  three-fourths  of  his  time  there, 
sometimes  keeping  house,  sometimes  boarding  at  a  hotel. 
His  family  occassionally  visited  him  at  Walnut  Ridge, 
and  it  is  shown  that  he  had  visited  his  family  in  St. 
Louis,  though  whether  his  visits  were  often  or  protracted 
the  evidence  does  not  disclose.  The  appellant  himself 
testified  that  all  of  his  time  was  devoted  to  the  firm  busi- 
nessabove  mentioned,  eitherat  Walnut  Ridge  orin  purchas- 
ing goods  abroad  for  the  concern,  which  seems  to  have 
prospered.  He  also  testified  that  he  came  to  Arkansas 
from  Illinois,  and  that  his  residence  had  been  in  this 
state  ever  lince ;  that  he  had  oftered  to  vote  in  Arkan- 
sas, but  was  rejected  on  account  of  prejudice,  as  he  sup- 
posed ;  that  he  had  never  registered  nor  voted  in  St. 
Louis ;  and  that  his  wife  lived  in  St.  Louis  with  his  chil- 
dren for  the  purpose  of  educating  them  there.  He  lefl 
Walnut  Ridge  on  Saturday,  stating  that  he  was  sick  and 
was  going  home,  and  his  effects  were  attached  on  the 
following  Monday.  After  a  few  days  absence  he  returned 
to  his  business  as  ususl. 

The  appellant's  testimony,  taken  alone,  would  estab- 
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lish,  not  only  an  actual  residence,  but  a  domicile  in  this 
state.  His  honor,  the  circuit  Judge,  who  determined 
the  facts  upon  the  testimony,  might  well  have  concluded, 
as  he  doubtless  did,  that  appellant's  acts  and  previous 
Btatements  about  his  domicile,  contradicted  his  testimony 
in  that  behalf.  Admitting,  however,  that  the  testimony 
clearly  shows  that  appellant's  domicile  was  in  St.  Louis, 
we  find  nothing  sufficient  to  show  that  his  actual  resi- 
dence was  not  in  Arkansas.  The  burden  of  showing 
this  was  upon  the  appellees.  It  was  not  shown  that 
appellant's  regular  place  ot  abode,  his  dwelling  place, 
was  in  St.  Louis.  If  it  had  been,  the  bare  fact  that  he 
spent  a  great  part  of  his  time  in  Arkansas  attending  to 
harness  interests  there,  would  not  have  been  a  suffit?ient 
answer.  A  mere  presence,  or  temporary  sojourn,  in  this 
itate,  whether  on  business  or  pleasure,  unaccompanied 
by  the  intention  of  remaining  for  a  length  of  time  that 
would  give  some  idea  of  permanency,  would  not  consti- 
tute residence  within  the  meaning  of  the  attachment 
laws,  though  by  permanency  we  are  not  to  understand  a 
determination  to  stay  always.  Such  residence,  when 
established,  may  be  lost  by  departure  Irom  the  state 
with  the  intention  of  not  returning,  or  of  taking  up  an 
abode  elswhere;  but  a  mere  temporary  absence  from  the 
state,  without  this  intention,  would  not  render  one 
amenable  to  the  attachment  law  as  a  non-resident.  See 
Handel  v.  Peet,  18  Arh,  236. 

If  appellant's  temporary  absence  from  his  place  of  res- 
idence afforded  a  ground  for  attachment  against  his 
propery,  it  must  be  found  in  some  other  subdivision 
of  the  attachment  provision.  No  error  as  to  the  judg- 
ment in  personam  is  assigned.  The  judgment  sustaining 
the  attachment  must  be  reversed  and  the  case  remanded 
with  directions  to  grant  the  appellant  a  new  trial  as  to 
that  issue. 

36 43 
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(Supplemental   opinion   on   motion  ^to   modify  judg- 
ment.) 

Appeal:  Supersedeas  bond;  yudgment  in  Supreme  Court, 
When  an  appellant  desires  to  supersede  an  order  of  the  circuit 
court,  sustaining  an  attachment  of  his  property,  and  not  also 
the  personal  Judgment  against  him,  he  should  give  bond  and 
issue  supersedeas  as  provided  in  section  1299,  Mansfteld^a  Dlget«t. 
If  he  execute  bond  as  provided  in  section  1295,  theu,  upon 
affirmance  of  the  personal  judgment,  the  Supreme  Court  will 
render  judgment  for  it  against  the  appellant  and  his  sureties  in 
the  bond,  although  it  revei*se  tlie  order  sustaining  the  attach- 
ment. 


OocKRiLL,  C.  J.  Krone  prosecuted  an  appeal  from  a 
judgment  sustaining  an  attachment  and  awarding  execu- 
tion for  $876.59  against  him.  We  reversed  the  ease  as  to 
the  attachment  issue  and  affirmed  the  judgment  in  perso- 
nam. The  clerk  failed  to  enter  a  judgment  here  against 
the  sureties  in  the  supersedeas  bond,  and  the  appellee 
has   moved  for  such  judgment. 

If  the  appellant  had  desired  to  supersede  only  that 
part  of  the  judgment  relating  to  the  attachment  proceed- 
ings, he  might  have  done  so  by  framing  his  bond  in 
accordance  with  Section  1299,  of  Mansfield's  Digest 
He  did  not  see  fit  to  do  this,  but  caused  a  bond  to  be 
executed  to  stay  all  proceedings  under  the  judgmeot. 
The  appellee  has  thus  been  prevented  from  having  exe- 
cution for  his  money,  the  only  means  of  enforcement  left 
him,  inasmuch  as  the  appellant  had  released  the  attached 
property  from  the  grasp  of  the  order  by  giving  bond  for 
that  purpose. 

The  sureties  in  the  supersedeas  bond  have  aided  in 
this  delay,  and  have,  in  effect,  made  themselves  parties 
to  the  suit  and  agreed  to  pay  any  judgment  that  this 
court  may  render  or  order  to   be   rendered   against  the 
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appellant.  MTiite  v.  Prigmore,  29  Ark.y  208;  MannfieliVs 
Dig.,  Sec.  1295 ;  Hobba  v.  King  3  Mete,  (Ky.)  249. 

The  fact  that  the  order  sustaining  the  attachment  was 
reversed,  does  not  aftect  the  sureties'  liability  to  pay  that 
part  of  the  judgment  which  is  affirmed.  The  case  of 
Rodgers  v.  Brooks,  31  Ark.,  194 ;  {S.  C,  30  lb.,  612) ;  is  in 
point.  A  decree  had  been  rendered  against  Rodgers  for 
money  he  owed,  and  the  amount  was  charged  as  a  lien 
on  his  lands.  On  appeal  the  decree  was  reversed  as  to 
the  lien,  and  a  decree  entered  here  against  Rodgers  and 
the  sureties  in  his  appeal  bond,  for  the  money  found  due. 

The  appellee  is  entitled  to  his  judgment  here  under 
the  statute,  against  the  appellant  and  his  sureties  and  it 
is  80  ordered. 
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ACCOMPLICE. 
See  Criminal  Law,  14. 

ACKNOWLEDGMENT  OF  DEEDS. 
See  Married  Woman,  1,  2,  3. 

1.  Curing  aci  of  188S. 

The  act  of  1883,  curing  defective  acknowledgments,  could  not,  in 
any  case,  interfere  with  rights  of  third  parties  vested  at  the 
time  of  its  passage.    McGeehe,  trustee  v.  McKenzie  et  al.      156 

2.  Party  to  deed  cannot  take. 

An  acknowledgment  of  the  execution  of  a  deed  taken  by  a  psui;y 
to  it  does  not  authorize  it  to  be  recorded,  and  the  record  of  it 
imparts  no  notice  to  subsequent  purchasers  or  incumbrancers. 
But  such  acknowledgment  taken  before  the  curing  act  of  March 
8,  1883,  was  validated  by  that  act,  except  in  cases  where  it 
affected  vested  rights,  or  the  conveyances  of  minors  or  insane 
persons.    Green  v.  Abraham.  420 

ACTION. 

1.      Toll  Bridge:  Avoiding  tolls  by  crossing  elsewhere  :   Obstructing 
highways. 
Appellant  by  license  from  the  County  Court  erected  atoll  bridge  at 
the  crossing  of  a  stream  by  the  public  road,  and  to  prevent  par- 
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ties  from  crossing  the  stream  at  a  ford  where  the  old  pub'.ic 
road  through  his  land  crossed  it,  he  extended  his  fence  across 
the  old  road.  Defendant  pulled  down  the  fence  and  crossed  at 
the  ford  and  induced  others  to  do  likewise.  The  old  road  had 
never  been  vacated  by  the  County  Court.  Plaintiif  sued  the 
defendant  for  travelling  the  old  road  across  his  lands,  and  tear- 
ing down  his  fences,  and  also  for  inducing  others  to  avoid  pay- 
ing tolls  at  the  bridge.  Held  :  That  the  road  not  being  vacated 
the  defendant  had  the  right  to  travel  it  and  to  remove  the  ob- 
structions, provided  he  did  no  wrongfhl  act  to  make  him  a  tres- 
passer ab  initio:  2.  A  party  is  not  liable  for  damages  for  avoid- 
ing a  toll  bridge  and  the  payment  of  tolls  by  crossing  else 
where,  or  for  inducing  others  to  do  likewise.  Wright  v. 
Morris.  13 

2.  Damages  :    For  fraud. 

Fraud  and  injury  must  concur  to  furnish  ground  for  judicial  ac- 
tion. Fraud  without  damage  or  damage  without  fraud  is  not 
sufficient.    Carvill  v.  Jacks.  454 

3.  Same:     Fraudulent  representations :      Who  may  sue  for. 

It  is  not  necessary  to  support  an  action  for  fiilse  representations 
that  the  representation  be  addressed  directly  to  the  plaintift.  If 
it  l)e  made  with  the  intent  to  influence  every  person  to  whom  it 
may  be  communie^ited,  or  who  may  read  or  hear  of  it,  it  is  suffi- 
cient. Nor  is  it  essential  to  the  right  of  action  that  the  misrepre- 
sentation be  the  sole  inducement  to  a  purchase.  lb. 


ADMINISTRATION. 

See  Chancery  Jurisdiction. 

Fraudulent  settlements.     Notice  of  settlement. 

It  is  a  very  great  irregularity  for  the  Probate  Court  to  confirm  an 
administrator's  account  before  the  notice  of  filing  the  account 
has  been  given  as  required  by  law;  but  the  omission  of  the  clerk 
to  give  the  notice  cannot  make  the  account  fraudulent.  GreeJy 
Buniham  Grocery  Co.  v.  Graves.  171 

ADMISSIONS. 
See  Ckimixal  Practice,  3. 
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ADVERSE  POSSESSION. 
See  Statute  Limitations,  4,  6,  6. 

AMENDMENTS. 
See  Indictment,  2.     Pleading  and  Practice,  16. 

APPEAL. 

See  CervTioRARi,  1.     Executions,  3.    Liquor,!. 

1.  Certiorari;  No  substitute  for  appeal. 

The  writ  of  certiorari  cannot  be  used  as  a  substitute  for  appeal  to 
correct  the  mere  errors  of  an  inferior  court.  Pettigrew  v.  Wash- 
ington county.  33 

2.  Remedy  when  County  Court  refuses  to  grant  appeal. 

When  the  County  Court  refuses  to  grant  an  appeal,  or  to  act  on 
the  application  for  it,  it  may  be  compelled  by  mandamus;  and 
if  the  time  for  appealing  has  elapsed  it  will  be  compelled  to 
make  the  necessary  order  by  a  nunc  pro  tunc  entry.  lb. 

3.  Justice  OF  THE  Peace:     Transcript  to  Circuit   Court.     Certijica- 
tioH  of. 

The  transcript  of  a  Justice  of  the  Peace  containing  the  entries  of 
each  day^e  proceedings,  over  his  official  signature,  and  ending 
with  the  following  memorandum,  **  Transcript  to  Circuit  Court, 
Bradley  county'.  Ark.,  B.  M.  Tussel,  J.  P.,"  is  sufficient  to  supn 
port  an  appeal  to  the  Circuit  Court     Turner  v.  Hamson.        233 

4.  Same:     Verdict  of  fury^  10  ken  a  Judgment.    Appeal  from. 

The  verdict  of  a  jury  in  a  trial  before  a  Justice  of  the  Peace  is, 
itself,  in  legal  effect,  a  judicment,  (when  no  formal  judgment 
h>is  been  entered  by  the  Justice,)  from  which  an  appeal  may  be 
taken  to  the  Ciicuit  Court.  lb. 

5.  Appeal  :     Supersedeas  bond .     Judgment  in  Supreme  Court. 
When  an  appellant  desires  to  supersede  an  order  of » the  circuit 

court,  sustaining  an  attachment  of  his  property,  and  not  also  the 
personal  judgment  against  him,  he  should  give  bond'  and 
issue  supersedeas  as  provided  in  section  1299,  Mansfield's  Digest. 
If  he  execute  bond  as  provided  in  section  1295,  then  upon  affirm- 
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ance  of  the  personal  Judgment,  the  Supreme  CJourt  will  render 
Judgment  for  it  against  the  appellant  and  his  sureti^  in  the  bond, 
although  it  reverse  the  order  sustaining  the  attachment.  Krone 
V.  Cooper.  554 


ARREST. 

See  Criminal  Law,  5,  6. 
ATTACHMENT. 

1,  BesIDBNCE:     DOMICIIiE:     Meaning  of, 

"  Domicile  is  of  hroader  meaning  than  residence."  It  includes 
residence:  but  actual  residence  is  not  indispensable  to  retain  a 
domicile  after  it  is  once  acquired.  It  is  retained  bj^  the  mere 
intention  not  to  change  it.    Krone  v.  Cooper.  547. 

2.  Residence  of  defendant, 

"Residence"  in  the  attachment  laws  generally,  implies  an  estab- 
lished abode,  fixed  permanently  for  time,  for  business  or  other 
purposes,  although  there  may  be  an  intent  existiugall  the  while 
to  return  at  some  time  to  the  true  domicile.  An  actual  resident 
in  this  state,  having  a  domicile  in  another,  can  not  be  attached 
here  as  a  non-resident.  lb. 

BAIL. 
See  Criminal  Practice,  1. 

BURGLARY. 
See  Criminal  Law,  13.    Indictment,  6,  8. 

CERTIORARI. 
Pleading  and  Practice.    See  Taxes,  1,  2,  4. 

1 .     None  to  correct  errors. 

Mere  errors  and  irrcgula^iHesfrj  ^  JM.'^:  f:::t  :  ir  ^  ?,:r  iV-^  c!  V 
by  appea\    H^::key  v.  Matth^v^s  .'*'. 


Digitized  by  VjOOQ IC 


DTDEX.  561 


2.     Practice  in.      • 

Since  the  passage  of  the  act  of  1873,  regulating  the  practice  on  cer- 
tiorari (Gantt^s  Dig.,  See's  1196-7),  a  Justice's  return  to  the  writ 
is  not  conclusive  as  before  then.  The  court  may  look  beyond 
the  transcript  certified  by  the  justice,  to  the  original  record 
itself,  and  hear  evidence  as  to  any  subsequent  alterations  and 
amendments  of  that  record.  lb. 


CHANCERY  JURISDICTION. 
See  Jurisdiction,  1,  2. 

1.    Administration:     Settlements  of  administrators^  how  corrected, 

Ch  inc:*ry  has  no  power  to  corr  'ct  the  mere  errors  in  an  adminis- 
trator's settlement:  it  must  be  done  by  appeal  to  the  circuit 
court.    Greely  Burn  ham  Grocery  Co.,  V.  Graves,  171. 

CHANGE  TICKETS. 
Contracts,  2.    See  Evidkncb,  9. 

CONSIDERATION. 
See  Notes  and  Bills,  1,  2. 

1.    Compromise:    As  consideration  for  contract, 

A  compromise  of  a  disputed  claim,  however  void  of  merit  or  foun- 
dation, is  sufficient  consideration  to  support  an  express  promise 
for  its  settlement.    Mason  v.  Wilson,  172. 

CONTRACTS. 
See  Consideration,  1.    Stoppage  in  Transitu,  1. 

].    Dependent, 

Where  agreements  go  to  the  whole  of  the  consideration  on  both 

sides,  the  promises  are  dependent,  and  one  of  them  is  a  condi  • 

tion  precedent  to  the  other;  and  before  one  of  the  parties  can 

...   /  .     -1    r  he  must  show  a  performance,  or  readiness  to 

*      ^  '   ae  contract.    Haney  v.  Caldwell,  184. 
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2.     Entire  and  seperable:     Change  tickets:     Statute  limitations;     In- 
terest* 

In  1873  the  I.  M.  &  H.  Ry.  Co.  contracted  with  A.  for  the  con- 
struction of  the  road  from  Helena  to  Forest  City  for  a  specified 
compensation  payable  in  installments,  which  being  unable  to 
pay,  they  in  1874,  issued  to  A.  change  tickets  in  the  sum  of  five 
dollars,  in  a  form  prohibited  by  statute  and  payable  to  bearer  in 
freight  or  passage  six  months  after  the  completion  of  the  road. 
A  with  the  knowledge  and  consent  of  the  company  delivered  a 
part  of  the  tickets  to  a  sub-contractor,  B.,  for  work  done  by  him 
in  1875.  Six  months  after  the  completion  of  the  road  the  com- 
pany refused  to  honor  the  tickets  held  by  B.  and  he  sued  them 
for  the  amount  of  work  represented  by  the  tickets :  Held;  1 . 
That  B.  was  the  equitable  assignee  of  the  demand  which  the 
ticket*?  professed  to  represent  and  could  recover  so  much  of  the 
claim  of  A.  against  the  company  as  was  represented  by  the 
tickets,  and  they,  though  illegal,  were  evidence  of  the  amount. 
2.  The  contract  with  A.  being  entire  and  indivisible  the 
statute  of  limitations  did  not  run  against  any  part  of  the  demand 
until  the  whole  road  was  completed.  3.  Hut  as  the  work  was 
payable  in  installments,  B.'s  demand  bore  interest  from  the 
time  he  received  the  tickets.    I.  M.  <fe  H.  R.  R.  v.  Stansell,    275. 


CORPORATIONS. 
See  Injunctions,  3. 

CONTY  COURT. 
See  Elections,  3. 

1.     Jurisdiction  over  defaulting  collector  of  school  taxes. 

The  county  court  has  jurisdiction  to  render  judgment  against  a 
defaulting  collector  and  his  sureties,  for  school  taxes  collected 
by  him  and  not  paid  over.     Pettigrew  v.  Washington  Co.,    33. 

CRIMINAL  LAW. 

1.    Sbllinq  liquor:    Former  conviction^  when  a  defence. 
A  former  conviction  is  a  bar  to  any  oflTence  of  which  the  defend- 
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ant  might  have  been  convicted  under  the  indictment  and  proof 
in  the  first  case.  And  so  when  a  defendant  has  been  convicted 
under  a  valid  indictment  for  unlawfully  selling  liquor,  and 
under  proof  of  several  different  sales  in  a  given  time,  and  the 
state  made  no  election  as  to  which  it  would  prosecute,  the  con- 
viction ivS  a  bar  to  subsequent  indictment  for  any  sale  to  the 
same  party  within  the  sometime.    State  v.  Nunnelly,  68. 

2.  Carrying  weapon. 

On  trial  of  a  defendant  for  carrying  a  pistol  as  a  weapon,  it  is  not 
neees<iary  to  prove  that  the  pistol  was  loaded.  St«,te  v.  Ward- 
low,  7;^ 

3.  Gaming  :     Betting  cigars. 

Parties  who  play  at  cards  under  an  agreement  that  the  beaten 
party  shall  treat  the  others  to  cigars,  are  guilty  of  unlawful  gam- 
ing, under  the  statute.    State  v.  Wade.  77. 

4.  Sabbath  breaking  by  keeping  store  door  open. 

T()  commit  the  offence  of  Sabbath  breaking  by  keeping  a  store 
door  open  on  Sunday,  it  is  not  necessary  to  keep  it  so  oi)ened  as 
to  induce  customers  to  enter  and  trade.  It  is  sufficient  if  the 
door  is  partially  open,  or  intentionally  left  unlocked,  so  thatany 
person  may  enter  as  readily  as  if  left  upon.  Or  if  it  is  opened  to 
the  knocking  of  a  stranger  and  he  admitted  or  invited  in, 
this  is  a  keeping  open  within  the  prohibition  of  the  statute. 
Seelig  V.  State,  96. 

o.     ARRiiST:     Killing  a  resisting  or  flying  felon. 

If  a  felon  resist  arrest  or  fly,  so  that  he  cannot  possibly  be  appre- 
hended alive  by  those  who  pursue  him,  whether  private  persons 
or  public  ofTicers,  with  or  without  a  warrant  from  a  magistrate, 
he  may  be  lawfully  slain  by  them.    Carr  v.  State,  09. 

6.  Arrest:      Who  may  make. 

Where  a  felony  has  in  fact  been  committed,  either  an  officer  or  a 
private  citizen  who  has  reasonable  ground  to  suspect  a  particu- 
la*-  person,  may,  acting  in  good  faith,  arfest  him,  without  incur- 
ring any  liability,  civil  or  criminal,  though  the  suspicion  prove 
unfounded.  But  if  no  offence  be  in  fact  committed  a  private 
person  making  such  arrest  will  not  be  justified  by  such  suspicion 
and  good  faith,  though  an  officer  will  be.  lb. 

7.  Liability  for  acts  of  accomplices. 

When  persons  combine  to  do  an  unlawful  thing,  if  the  act  of  one 
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proceeding  according  to  thie  common  plan,  ends  in  a  criminal 
result,  though  not  the  particular  result  intended,  all  are 
liable.  lb. 

8.  Confederates — standing  watch. 

Where  one  stands  watch  while  his  confederate  is  robbing  a  house, 
both  are  equally  guilty.    Thomas  v.  State,  149. 

9.  In  Jeopardy*.     Discharge  of  Juror. 

A  prisoner  is  in  jeopardy  from  the  time  that  the  jury  is  impan- 
eled and  sworn  in  a  court  of  competent  jurisdiction,  upon  an 
indictment  sufficient  in  form  and  substance  to  sustain  a  convic- 
tion ;  and  the  entiy  of  a  nolle  prosequi^  or  discharge  of  a  juror, 
after  ihat,  without  his  consent,  operates  as  an  acquittal,  except 
in  cases  of  overruling  necessity,  as  the  death  or  illnei^s  of  the 
judge  or  juror,  or  inability  of  the  jury  to  agree  on  a  verdict. 
Whitmore  v.  State,  271. 

10.  Grand  juror  not  incompetent  for  petit  juror, 

A  grand  juror  who  assisted  in  finding  an  indictment  is  not  thereby 
disqualified  as  a  petit  juror  to  try  the  case.  It  is  only  cause  of 
challenge  for  implied  bias.  lb. 

11.  Selling   mortgaged    property:     Mortgage-.     Interest  in  crop. 

A  cropper  on  shares  has  such  an  interest  in  the  crop  as  is  the  sub- 
ject of  mortgage,  and  for  the  sale  of  which,  when  mortgaged,  and 
the  mortgage  recorded,  he  will  be  guilty  of  a  felonv.  Beard  v. 
State,  284. 

12.  Same:     Intent, 

III  order  to  find  one  guilty  of  jselling  mortgaged  property,  it  i.**  not 
neceasary  that  the  jury  find  that  he  sold  it  with  the  feloneous 
intent  to  deprive  the  mortgagee  of  his  debt.  lb. 

Eakin,  J.,  dissentiug. 

Note.    The  mortgage  In  this  case  was  du'y  recorded.— i?fpor/y?r. 

13.  Burglary:     Out  house, 

9 

Any  house  under  our  statute  comes  within  the  prohibition  against 
bnrglary  and  arson.  An  out- house  is  not  necessarily  within  the 
curtilage.  A  house  contiguous  to  and  used  in  connection  with  a 
hotel,  both  belonging  to  and  controlled  by  the  same  person  is 
an  out  house.    Shotwell  v.  State,  367. 

14.  Accomplice:      Verdict  of  fury  conclusive. 

When  the  question  whether  one  was  an  accomplice  in  a  crime  is 
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submitted  to  the  jury  as  a  mixed  question  of  law  and  feet,  under 
proper  instructions  from  the  court,  their  verdict  is  final.  Mel- 
ton V.  State,  367. 

15.  Defense — Former  conviction  :   Plea  :     Proof, 

To  maintain  the  defense  of  former  conviction  for  selling  liquor  to 
the  same  person,  the  defendant  must  both  plead  and  prove  that 
the  offense  charged  in  the  last  indictment  was  the  same  of 
which  he  was  convicted  under  the  first;  and  the  record  of  the 
former  conviction  is  not  of  itself  evidence  of  the  identity  of  the 
offense.  Nor  does  the  fact  that  the  evidence  on  the  last 
indictment  would  support  a  conviction  on  the  first  necessarily 
sustain  the  plea.    Emmerson  v.  State.  372 

16.  Slander:     Is  a /eiony  under  act  of  l8Qd, 

Under  the  slander  act  of  1869,  slander  is  a  felony  and  not  a  misde- 
meanor, and  it  is  not  left  to  the  court  or  jury  to  say 
which  it  is.    State  v.  Waller.  381 

17.  Felonies  :     Alternative  punishments  :     Power  of  Legislature. 

The  Legislature  has  the  right  to  provide  in  felony  cases,  alterna- 
tive punishments,  to  be  left  at  the  discretion  of  the  court,  of 
such  nature  as  belong  to  misdemeanors:  and  this  discretion  to 
mitigate  the  punishment,  does  not  alter  the  nature  of  the 
crime.  lb. 


CRIMINAL  PRACTICE. 
See  Evidence,  5. 

1.     On  bail  bonds.     Surrender  of  principal  by  bail. 

Carter,  the  security  in  a  bail  bond  of  Spain,  surrendered  his  princi- 
pal to  the  Deputy  Sheriff  (or  supposed  Deputy),  in  the  manner 
provided  by  the  statute,  on  the  31st  day  of  October,  1882.  The 
Sheriff  had  been  elected  in  1880,  and  again  in  1882,  and  was 
qualified  under  the  last  election  on  the  30th  day  of  October, 
1882,  but  had  not  been  commissioned.  After  his  qualification 
on  the  30th  he  had  not  reappointed  the  deputy.  It  did  not  ap- 
pear that  either  the  surety  or  the  deputy  knew  that  the  Sheriff 
had  qualified  under  his  new  term  on  the  day  before.  The  sur- 
render seemed  regular,  according  to  law,  and  in  good  faith  and 
without  collusion  of  the  surety  for  the  escape  of  the  principal. 
Reld^  in  a  suit  against  the  surety  on  the  bail  bond,  that  the  par- 
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ties  had  reason  to  believe  tHat  the  deputy  was  an  officer  </<■  yVr^ 
as  well  a«  de  facto  and  that  the  surety  should  be  discharged. 
Carter  v.  The  State.  132 

2.  No  trial  without  plea. 

In  a  criminal  case  there  can  be  no  valid  trial  without  plea  of  the 
defendant.    State  v.  Dillingham.  154 

3.  Admissions  of  attorney  at  the  trial^  ejfect  of, 

A  prisoner  is  not  bound  by  the  waiver  or  admission  of  his  attor- 
ney at  the  trial  unless  it  be  distinct  and  formal  and  made  for  the 
purpose  of  binding  the  prisoner.     Flynu  v.  State.  289 

4.  Instructions, 

A  declaration  by  the  judge  in  instructing  the  jury  in  a  case  of  as- 
sault with  intent  to  kill  "that  the  prisoner  is  guilly  of  an  assault 
with  intent  to  kill  or  he  is  guilty  of  nothing/*  is  error.  lb. 

6.     Serving'  ^opy  of  indictment  on  defendant. 

Where  a  defendant  pleads  to  an  indictment,  declares  himself  ready 
for  trial,  and  a  jury  is  empanneled,  and  the  trial  commenced,  it 
is  too  late  for  him  then  to  object  that  he  has  not  been  furnished 
with  a  copy  of  the  indictment.    Johnson  v.  State.  391 


DAMAGES. 

See  Action,  2,  3.    Railroads,  5. 

.     Fraudulent  representations  in  Bale  of  lands. 

The  measure  of  damages  for  breach  of  the  usual  covenants  of  a 
deed  is  the  purchase  money  and  interest.  Nothing  can  be  al- 
lowed for  improvements  and  the  increased  value  of  the  lands 
But  where  the  vendee  is  induced  to  purchase  by  the  fraudulent 
representations  of  the  vendor  as  to  his  title,  he  may,  upon  evic- 
tion by  a  better  title,  re(?over  of  his  vendor  all  the  damages 
naturally  resulting  from  the  fraud,  although  the  land  was  con- 
veyed by  deed  with  waiTanty.  The  action  is  upon  the  fraud 
not  upon  the  covenants  of  the  deed ;  and  the  rule  of  damages 
for  breach  of  the  covenants  does  not  apply.  Carvill  v.  Jacks.  439 

.     Same  :  Measure  of  damages. 

In  an  action  for  breach  of  the  covenants  of  seizen  and  quiet  enjoy, 
ment  in  a  deed,  the  measure  of  damages  is  the  purchase  money 
and  iuterest ;  but  where  the  piu'chase  is  induced  by  th«  vendor'B 
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false  and  fraudulent  representations  of  his  title,  the  purchaser 
may,  upon  eviction  by  a  better  title,  sue  upon  the  fraud  and  re- 
cover the  purchase  money  and  interest  and  also  the  value  of 
such  improvements  made  upon  the  laud  as  were  consistent  with 
the  use  for  which  he  purchased  it.    Jacks  v.  Carvill.  454 


DECREE. 
See  Parties,  1. 

DEED. 

See  Acknowledgment  op  Deeds,  1,  2.     Land  Commissioner's 
Deeds,  1.    Married  Woman,  1,  2. 

EJECTMENT. 
See  Pleading  and  Practice,  11. 

ELE(mONS. 

1 .    Duty  of  canvasing  boards. 

The  duties  of  canvassing  boards  are  purely  m  inisterial.  They  have 
no  Judicial  functions  and  no  discretionary  power  to  go  l>ehind  the 
returns  for  any  purpose.    Williford  v.  State.  62 

2     Manner  of  conducting"  elections  :     Statute  directory. 

The  board  of  canvassers  can  not  reject  a  poll-book  on  account  of 
its  being  transmitted  to  the  clerk  through  one  not  an  elective 
officer.  Statutes  concerning  the  manner  of  conducting  elections 
are  directory,  unless  a  non-compliance  is  expressly  declared  to 
be  fatal  to  the  validity  of  the  election,  or  will  change  or  make 
doubtful  the  result.  lb. 

3.   Election  op  County    Seat;   Jurisdiction   of  Chancery:  of 
County  Court ;  Appeal, 

Chancery  has  no  power  to  restrain  the  counting  of  votes  in  a 
County  seat  election,  for  fraud  or  illegality.  The  jurisdiction  is 
in  the  County  Court  to  purge  the  polls  of  fraudulent  and  illegal 
votes,  as  an  incident  to  its  exclusive  jurisdiction  over  all  matters 
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per  aining  to  the  local  concerns  of  the  county  ;  and  from  its  de- 
ciHion  any  person  aggrieved  may  appeal  to  the  circuit  court.    lb. 


EVIDENCE. 

See  Criminal  Law,  15.  Liquor,  4.  Pleading  and  Practice,  7. 
Statute  op  Limitation  ,1. 

1.  Impeaching  witnesses  :  Indictment  fot  felony. 

The  State  cannot  impeach  the  character  of  a  witness,  nor  discredit 
him  before  the  jury,  nor  impair  the  weight  of  his  testimony,  by 
evidence  that  he  had  been  indicted  for  s,  felony.  Carr  v.  State.  ^ 

2.  Excluding  improper^  from  jury:   Presumption  as  to  verdict. 
Where  improper  evidence  is  admitted  and  afterwards  excluded 

from  the  jury,  it  is  presumed  that  their  verdict  is  based  upon  le- 
gal testimony  only.  II). 

3.  Res  Gestae:     What  are  f 

Res  Gestae  are  the  surrounding  facts  of  a  transaction,  explanatxiry 
of  an  act,  or  showing  a  motive  for  acting.  They  may  be  sub- 
mitted to  the  jury  provided  they  can  be  established  by  com- 
petent means,  sanctioned  by  the  law,  and  aftord  any  fair  pre- 
sumption or  inference  as  to  the  question  in  dispute.  lb 

4.  Same  :     Same  f 

Circumstances  and  declarations  contemporaneous  "with  the  main 
fact  under  consideration,  or  so  nearly  related  to  It  as  to  illustrate 
its  character  and  the  state  of  mind,  sentiments  and  disposition 
of  the  actors  are  parts  of  the  res  gestae — ^are  regarded  as  verbal 
facts  indicating  a  present  purpose  and  intention  and  therefore 
admitted  in  proof  as  any  other  material  facts.  And  they  need 
not  be  strictly  coincident  as  to  time,  if  they  are  generated  by  an 
excited  feeling  which  extends  without  break  or  let  down  from 
the  moment  of  the  event  they  illustrate;  but  they  must  stand  in 
immediate  causal  relation  to  the  act  and  become  part,  either  of 
the  action  immediately  preceding  it,  or  of  action  which  it  im- 
mediately precedes.  lb 

5.  Criminal  Practice  :    Admission  of  evidence : 

The  Circuit  Courts  should,  in  the  trial  of  criminal  causes,  admit 
all  testimony  offered,  of  which  they  doubt  the  competency,    lb 

6.  Variance  between  proof  and  allegations. 

Mrs.  Dillingham  was  indicted  for  an  attempt  to  bribe  a  witness  to 
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withhold  his  testimony  in  a  criminal  proceeding  before  a  J.  P., 
against  Tom  Dillingham,  For  evidence  of  the  proceeding  the 
docket  of  the  Justice  was  offered,  from  which  it  appeared  that 
Tom  Dillingham  and  John  Koyal  had  been  arrested  on  an  affi- 
davit charging  them  jointly  with  stealing  a  cow.  The  cause 
was  styled  "  The  State  of  Arkansas  v.  Dillingham  and  Royal." 
That  they  severed  and  on  trial  Royal  was  discharged,  and  after- 
wards Dillingham  was  put  on  trial  and  bound  over  to  the  Cir- 
cuit Court.  Held:  That  there  was  no  material  variance 
between  the  docket  and  the  indictment  as  to  the  description 
of  the  proceeding  and  the  docket  was  admissible.  State  v. 
Dillingham.  154 

7.  Practice  in  other  States^  how  proved. 

Matters  of  practice  in  another  State  may  be  proved  by  the  testi- 
mony of  lawyers  skilled  in  the  laws,  usages  and  practice  of  the 
State.    Blackwell  v.  Glass.  210 

8.  Of  Justice* s  judgment  from  another  State, 

A  Justice's  judgment  from  another  State  cannot  be  proved  by  a 
certified  copy  of  his  minutes  like  a  certified  transcript  from  a 
court  of  record.  The  original  minutes  must  be  produced,  or  a 
copy  verified  by  the  testimony  of  witnesses  who  have  compared 
it  with  the  original.  lb. 

9.  ChaNGE*TiCKETS:     Evidence. 

In  an  action  for  money  due  on  a  contract,  change  tickets  issued 
by  the  defendant  in  violation  of  the  statute  and  delivered  in  pay- 
ment of  the  debt,  though  illegal,  may  be  used  as  evidence  of  the 
amount  due  on  the  contract.  They  are  a  written  admission  that 
the  maker  has  received  the  value  expressed  in  them.  I.  M.  & 
H.  R.  R  V.  Stansell,  276 

10.  Criminal  Evidence:    Res gestcB-,    Declarations: 

In  prosecutions  for  assault  words  uttered  during  the  continuance 
of  the  main  transaction  or  so  soon  thereafter  as  to  preclude  the 
hypothesis  of  concoction  or  premeditation,  whether  by  the  act- 
ive or  passive  party,  become  a  part  of  the  transaction  itself:  and 
if  relevant,  may  be  proved  as  any  other  feet,  without  calling  the 
party  who  uttered  them;  but  declarations  are  not  admissible 
until  it  is  shown  that  the  declarant  was  a  participant  in  the 
transaction  which  the  declaration  is  intended  to  explain  or  en- 
large.   Flynn  v.  State,  289 

11.  Title:    Not  impeached  by  declarations  of  vendor  after  sale\ 

The  title  of  a  purchaser  of  personal  property  cannot  be  impeached 
37 43 
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by  tbe  statement  of  his  vendor  made  io  his  absence  after  the 
sale.    Smith  v.  Hamlet,  320 

12.  Record  of  administrator*  %  sale. 

The  Probate  Court  Record  of  an  administrator's  sale  of  property  of 
his  intestate  and  confirmation  of  the  sale  by  the  court,  is  evi- 
dence to  support  the  title  of  a  purchaser  from  tlie  vendee,  and 
can  not  be  disputed  by  the  testimony  of  the  administrator  to 
defeat  the  title.  lb. 

13.  CriminaIj  Evidence:    Homicide.    Corpus  delicti. 

For  evidence  held  sufficient  of  the  corf  us  delicti  in  this  case,  see 
the  opinion.    Cavaness  v.  State,  331 

14.  Same:     Sanity  of  prisoner'.    Burden  of  proof. 

Evidence  on  the  trisd  of  a  homicide  sufficient  to  raise  a  doubt  of 
the  prisoner's  sanity  does  not  put  upon  the  State  the  burden  to 
prove  his  sanity  beyond  a  reasonable  doubt.  lb. 

15.  Criminal  Evidence:     Confession,  -when  sufficient  Jor  convic- 

tion. 

The  confession  of  a  prisoner  accompanied  with  proof  that  the 
offense  was  actually  committed  by  some  one,  will  warrant  his 
conviction.    Melton  v.  State,  367 

16.  Same:     Accomplice:     Corroboration,  * 

A  defendant  can  not  be  convicted  of  a  crime  upon  the  testimony 
of  a  paitaker  in  the  crime,  whether  his  guilt  be  in  the  same  de- 
gree or  not,  unless  corroborated  by  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  offense;  the  corrobo- 
ration is  not  sufficient  if  it  merely  prove  the  corpus  delicti  and 
the  circumstances  thereof,  and  one  accomplice  cannot  corrobo- 
rate the  testimony  of  another.  lb. 

17.  Of  one  ojffense  to  prove  another. 

The  general  rule  that  upon  a  trial  for  a  particular  crime  the  State 
cannot  aid  the  proof  against  the  prisoner  by  showing  that  he 
has  committed  another  and  distinct  offense  does  not  apply  to 
cases 'where  the  evidence  shows  a  series  of  connected  wrongs 
growing  out  of  and  illustrating  one  another  and  culminating  in 
homicide;  but  even  in  cases  where  the  crimes  have  no  apparent 
connection,  evidence  of  a  previous  offense  is  competent  where  it 
discloses  a  motive  for  the  act  under  prosecution.  lU 

18.  On  plea  of  payment. 

The  plea  of  payment  admits  evidence  of  payment  iu  cash  or  in 
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any  other  mode  agreed  upon  by  the  parties,  e.  g.,  b)t  the  deliv- 
ery of  chattels  received  by  the  creditor  in  satisfaction  of  his  de- 
mand, or  by  the  giving  and  acceptance  of  anything  in  lieu  of 
money  and  in  discbarge  of  the  debt.  Payment  may  be  made  in 
anything  that  the  creditor  will  receive  in  payment.  Bush  v. 
Sproat,  416 


EXECUTION. 
See  Homestead,  4. 

EXEMPTIONS. 
See  Homestead,  2. 

1.  None  for  tort^  tJ^c, 

A  debtor's  property  is  not  exempt  from  execution  for  a  tort,  nor 
for  the  purchase  price  of  the  property.  Cason  v.  Bone  e/  a/,    17 

2.  Remedy  of  claimant  of  :     Waiver  of  exemftion. 

The  remedy  of  an  execution  debtor,  when  a  Justice  of  the  leace 
refuses  a  supersedeas  upon  the  filing  of  his  schedule,  is  by  appeal 
to  the  circuit  court ;  and*  a  failure  to  appeal  is  a  waiver  of  his 
exemption.  lb. 

EXHIBITS. 
See  Pleading  and  Practice,  18. 

FEES. 

1.  Collector's  on  certificate  of  tax  sales. 

The  revenue  act  of  1883  does  not  require  the  sheriff  to  include 
more  than  one  tract  in  a  certificate  of  purchase  at  a  tax  sale, 
and  if  he  includes  more  he  can  charge  only  the  single  fee  of 
twenty-five  cents  for  one  certificate.    Bagley  v.  Shoppach,     375 

2.  Jurisdiction:    For  exacting  excessive  fees. 

An  action  for  exacting  excessive  fees  is  ex  delicto^  and  within  the 
original  jurisdiction  of  the  Circuit  Court  without  regard  to  the 
amoimt  exacted.  lb. 
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FINES  AND  FORFEITURES. 

1.     Fines  and  Forfeitures:      IVJko  entitled  tOy   -where   change  of 
venue. 

Where  there  is  a  change  of  venue,  in  a  criminal  case,  from  one 
county  to  another,  the  forfeiture  of  a  bail  bond  for  the  defend- 
ant's appearance  in  the  latter  county,  or  a  fine  imposed  in  that 
county,  belongs  to  tlie  county  in  which  the  offense  was  com- 
mitted and  the  indictment  found.  Washington  Co.  v.  Benton 
County,  267 


FRAUD. 
See  Damages,  1.    Notes  and  BiiiLS,  1. 

FRAUDLENT  CON\rEYANCE. 
See  Homestead,  3. 

1.     Innocent  purchaser  :     Equitable  garnishee  :    Practice » 

On  the  17th  day  of  May,  1872,  Harbison  executed  a  note  to  Filer, 
Stowell  &  Co.,  for  $618.13.  On  the  25th  of  October,  1872,  Harbi- 
son and  wife  conveyed  to  Curry  in  fraud  of  his  creditors,  a  large 
body  of  lands,  and  aftei  wards  on  the  20th  of  December,  1872, 
(/Urry  conveyed  the  lands  to  Mrs.  Harbison  without  any  con- 
sideration paid  by  her,  and  afterwards  Mrs.  Harbison  sold  and 
conveyed  the  lands  to  Hamlet  for  $2000,  one  third  cash,  the  bal- 
ance on  time.  On  the  16th  of  February,  1876,  Filer,  Stowell  & 
Co.,  recovered  Judgment  on  the  note,  and  afterwards  levied 
execution  on  the  lands  and  filed  their  bill  in  equity  to  uncover 
the  fraud  and  sell  the  lands  for  satisfaction  of  the  jdugment,  or, 
if  that  could  not  be  done,  that  Hamlet  be  held  as  an  equitable 
garnishee  and  pay  the  judgment  out  of  the  unpaid  purchase 
money.  It  conceded  that  Hamlet  was  an  innocent  purchaser. 
Harbison  and  wife  answered,  denying  the  fraud,  and  Harbison 
filed  a  cross-bill  allegino:  that  Hamlet  had  purchased  the  judg- 
ment pending  this  suit,  for  one-fourtb  of  its  amount,  and  the 
suit  was  prosecuted  for  his  beneflt  to  get  credit  on  the  purchase 
money  for  the  full  amount  of  the  judgment.  Held  :  That  it 
being  conceded  in  the  bill  that  Hamlet  was  an  innocent  pur- 
chaser, he  could  l3e  held  only  as  an  equitable  garnishee  to  the 
amount  of  the  judgment :  but  If  he  had  in  fact  pure  haised  the 
judgment  at  a  discount,  he  could  not  speculate  upon  his  pur- 
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chase,  but  would  be  allowed  as  a  credit  on  tbe  unpsjid  purchase 
money  only  the  sura  he  had  paid  for  the  Judgment  and  interest 
on  It.  Held  Further  ;  that  the  matter  of  the  cross-bill  might 
be  set  up  by  supplemental  answer  of  Mrs.  Harbison  on  return  of 
the  case  to  the  Circuit  Court.  Tappan,  McKillop  &  Co.,  v.  Har- 
bison. 84 


GAMING. 
See  Criminal  Law,  3. 

GARNISHMENT. 
See  Fraudulent  Conveyance,  1. 


GIFTS- 

1.    Gifts  inter  vivos  :    Defined. 

Where  a  gift  is  intended  in  present i  &nd  is  accompanied  with  such 
delivery  as  the  nature  of  the  proj)erty  will  admit,  and  the  cir- 
cumstances and  situation  of  the  parties  render  reasonably  possi- 
ble, it  operates  at  once,  and  as  to  the  parties  is  irrevocable ;  and 
the  delivery  may  be  to  a  bailee  as  well  as  to  the  donor  in  person  ; 
but  if  there  be  only  an  intention  to  give  and  no  delivery,  it  will 
be  inchoate  and  imperfect  and  the  property  will  not  pass.  Nolen 
V.  Harden.  307 


HOMESTEAD. 

1.  When  attaches  I     Lien. 

^uere  :  Can  a  valid  lien  fixed  upon  land  before  it  acquires  the 
character  of  a  homestead  b^  displaced  or  impaired  by  the  sub. 
sequent  occupation  of  the  land  by  the  debtor  as  a  homestead  ? 
Hanna  v.  Morrow.  107 

2.  Not  lost  by  death  of  wife  and  children, 

A  homestead  estate  when  onoe  acquired  and  still  occupied  by  the 
owner  is  not  lost  by  the  death  of  his  wife  and  arrival  of  his  chil- 
dren at  the  age  of  maturity,  or  their  removal  from  the  premises 
(Cockrill,  C.  J.,  dissenting.)    Stanley  v.  Snider.  429. 
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3.  FraudUni  conveyance  ofy  no  prejudice  to  creditors. 

Creditors  cannot  complain  that  a  conveyance  of  a  home- 
stead was  fradulent  to  defeat  the  collection  of  their  debta  They 
could  not  reach  it  if  not  conveyed,  and  the  motives  for  the  con- 
veyance do  not  concern  them.  lb. 

4.  U*  S,  not  subject  to  debts  before  patent, 

A  homestead  on  land  of  the  United  States  is  not  liable  to  any  debt 
contracted  prior  to  the  issuance  of  the  patent  therefor.  Sorrels 
V.  Self.  461 


HUSBAND  AND  WIFE. 
See  Witnesses,  1. 

1      Curtesy  :     Husband* s  deed  oftuife^s  land. 

Land  conveyed  to  a  wife  in  1872,  in  usual  form,  becomes  the  hus- 
band's for  life  ad  tenant  by  curtesy  upon  the  birth  of  a  child 
alive,  and  death  of  the  wife ;  and  his  deed  of  it  conveyed  to  his 
grantee  the  right  of  possession  for  the  husband's  life.  Morris  v. 
Edwards.  427 

INDICTMENT. 

1.  Assault  with  a  deadly  weapon. 

An  indictment  for  an  assault  with  a  deadly  weapon,  in  the  lan- 
guage of  the  statute  and  specifying  time  and  place,  is  sufficient 
without  specifying  the  instrument  or  weapon  with  which  the 
assault  was  made.    State  v.  Tidwell.  71 

2.  Not  amendable* 

An  indictment  when  filed  in  court  is  a  record  and  can  not  be 
withdrawn  for  amendment,  or  »ny  other  purpose.  If  insuffi- 
cient, a  nol prosequi  should  be  entered  and  a  new  indictment 
found.    State  v.  Springer.  91 

3.  For  concealing  death  of  bastatd  child. 

An  indictment  for  concealing  the  death  of  a  bastard  child  must 
expressly  and  distinctly  allege  the  child  to  be  dead  ;  but  it  need 
not  state  whether  the  child  died  before,  at,  or  after  its  birth,  nor 
how  the  mother  endeavored  to  conceal  its  death.  State  v. 
Ellis.  93 
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4.  Exception  in  statute* 

An  exception  in  a  criminal  statute  not  contained  in  the  enacting 
clause  need  not  be  noticed  in  an  indictment.  It  is  matter  of 
defense.    Stat«  v.  Bailey.  150 

5.  Charging  ojffensh  to  he  ^^  unlavffully^'*  done* 

It  is  notnecessar>  for  an  indictment  to  charge  that  an  offense  was 
'<  unlawfully  ''  done,  if  the  statute  describing  the  offense  does 
not  use  the  word  "  unlawful."    Wtate  v.  Murphy.  1 78 

6.  Burglary  :    Indictment  for. 

An  indictment  for  burglary  charging  that  the  defendant  "  felon- 
eously,  willftilly  and  burglariously  did  break  and  enter,"  is  equiv- 
alent to  charging  in  the  language  of  the  statute  that  he  *'  will- 
fully and  maliciously  and  with  force  did  break  and  enter."  The 
word  **  maliciously"  in  the  statute  does  not  mean  malice  to- 
wards the  owner  of  the  house  entered,  but  the  intent  ftom  which 
follows  the  unlawful  act ;  and  the  words  '*  did  break  "  imply 
force.    Shotwell  V.  The  State.  346 

7.  When  crime  is  the  same  by  statute  and  common  law. 

When  the  elements  of  a  crime  are  the  same  by  the  common  law 
and  by  statute,  the  indictment  may  follow  either,  as  a  general 
rule.  lb. 

8.  Burglary,     Specifications  of  tntent. 

An  indictment  for  burglary  charging  that  the  defendant  entered 
''with  the  felonious  intent  then  and  there  to  commit  arsou,^ 
sufficiently  specifies  the  felony  intended  to  be  committed.       lb. 

9.  For  selling  mortgaged  froferty. 

An  indictment  for  selling  mortgaged  property  must  show  not  only 
that  the  mortgage  was  recorded  or  filed  with  the  clerk  as  a 
record,  but  also  that  it  was  acknowledged ;  and  it  would  be  better 
to  state  the  name  of  the  purchaser  or  that  his  name  was  un- 
known.   State  v.  Harberson.  878 

INFANTS. 
See  Pleading  and  Practice,  16, 17. 

INJUNCTIONS. 

1.    Issued  without  authority  void, 
A  writ  of  injunction  issued  in  a  matter  over  which  the  court  has 
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noJurisdictioniK  void,  and  noone  is  bound  to  obey  it.    Willi, 
ford  V.  State.  62 

2.  Against  Judgments'.  Diligence^  iihc. 

To  entitle  a  party  to  enjoin  a  judgment  he  must  show,  not  only 
that  the  judgment  was  unjust,  but  that  it  was  not  the  result  of 
any  inattention  or  negligence  on  his  part.  That  he  omitted  to 
defend  the  suit  in  consequence  of  l>eing  mislead  by  the  clerk  of 
the  court  as  to  its  character,  was  inexcusable  negligence. 
Hanna  v.  Morrow.  107 

3.  Corporations  :      When  restrained^  dec. 

Although  the  existence  of  corporations  voluntarily  organized  un- 
der general  statutes,  can  not  be  questioned  collaterally,  yet  if 
they  have  resulted  from  fraudulent  combinations  of  individoals 
to  procure  powers  under  circumstances,  and  for  purposes  not 
within  the  scope  and  purpose  of  legislative  intent,  and  under 
shelter  of  their  charter  are  about  to  exercise  powers  oppressive 
to  an  individual,  they  may  be  restrained  by  private  suit  of 
those  injured  or  about  to  be.    Neimeyer  v.  L.  R.  June.  Ry.    lU 

INNOCENT  PURCHASER. 
See  Fraudulent  Conveyance,  1 . 

INSTRUCTIONS. 
See  Criminal  Practice,  4. 

1.     Repetition  of. 

A  multiplication  of  instructions  announcing  in  eflect  the  same  le- 
gal principle,  tends  only  to  encumber  the  record,  perhaps  to  con- 
fuse the  jury,  and  ought  not  to  be  encouraged.  Haney  v.  Cald- 
well. 184 

INTEREST. 
See  Contracts,  3. 


JUDGE. 
See  Pleading  and  Practice,  2. 
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1.  Interest  that  disqualifies. 
The  interest  that  disqualifies  a  judge  under  the  constitution,  is  not 
the  interest  which  one  feels  in  public  proceedings  or  public 
measuree,  but  a  pecuniary  or  property  interest ;  one  affecting  his 
individual  rights,  and  the  liability  of  pecuniary  gain  or  relief  to 
the  judge  must  occur  upon  the  event  of  the  suit,  not  result  re- 
motely, in  the  fiiture,  from  the  general  operation  of  laws  and 
government  upon  the  status  fixed  by  the  decision.  Foreman  v. 
Marianna,  324 


JUDICIAL  OFFICER. 

1.    Justice  op  the  Peace.    Liability  for  official  ads. 

Neither  a  justice  of  the  peace  nor  any  other  person  having  judicial 
powers  is  liable  for  his  official  acts.    Cason  v.  Bone  et  aly  17 


JURISDICTION. 

See  County  Court,  1.    Elections,  3.    Justice  op  the  Peace, 

1.    Fees,  2. 

1 ,  Equity  Jurisdiction  :     To  remove  cloud  from  title. 

Unless  the  plaintiff*^s  title  is  a  mere  equitable  one,  incapable  of 
efiectual  assertion  at  law,  possession  is  necessary  to  give  a  court 
of  chancery  jurisdiction  to  remove  a  cloud  upon  it.  Bryan  v. 
Winburn,  28 

2,  Chancery  Jurisdiction:    To  restrain  railroads  from  taking 

land  for  tracks  <^c. 

Where  the  proposed  action  of  a  railroad  company  in  taking  land 
for  its  track  is  unauthorized,  chancery  may  restrain  it  by  in- 
junction.   Neimeyer  &  Darragh  v.  L.  R.  J.  Ry.,  Ill 

3,  Of  Circuit  Court:    Forfeited  bail  bond  in  Mayor^s  court. 

The  summary  proceedings  on  a  forfeited  bail  bond  authorized  by 
sections  1739  to  1742,  Gantt's  Digest,  must  be  in  the  court  in 
which  the  party  was  required  to  appear.  The  circuit  court  has 
no  jurisdiction  under  them  to  render  judgment  upon  a  forfeited 
bail  bond  in  a  Mayor's  court,  for  failure  of  a  party  to  appear  in 
that  court  to  answer  for  a  violation  of  a  municipal  ordinance. 
Cauthorn  v.  State,  128- 

38 43 
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4.     Power  of  Mayor  to  take  bail  bond. 

Whether  a  Mayor  of  an  incorporated  town,  not  a  city,  can  iasoe  a 
warrant  of  arrest  for  the  violation  of  a  town  ordinance  which 
does  not  constitute  a  public  offense  against  the  criminal  laws  of 
the  State,  and  take  a  bail  bond  for  the  defendant's  appearance. 
^uerey  lb. 


JURY. 
See  Crimimal  Law,  10. 

JUSTICE  OF  THE  PEACE. 

Appeal,  S,  4.    See  Judicial  Officers,  1. 

1.     Jurisdiction  of  J.  P.:     Judgment  beyond^  incurable. 

A  Judgment  before  a  Justice  of  the  peace  upon  a  claim  above  hia 
Jurisdiction  is  void  and  can  not  be  cured,  or  set  off  against  an- 
other Judgment.    Hanna  v.  Morrow,  207 

LAND  COMMISSIONER'S  DEEDS. 

1.     Recitals  in^  unnecessary. 

The  Commissioner  of  State  Lands  is  not  required  by  statute  to 
make  any  recitals  in  his  deeds  of  lands  forfeited  for  taxes.  They 
convey  whatever  title  the  state  had  without  recitals.  In  tlie 
absence  of  allegations  and  proof  to  the  contrary  the  courts  pre- 
sume that  everything  which  should  have  been  done  by  the  dif- 
ferent officers,  was  done,  in  order  to  vest  title  in  Uie  state. 
Walker  v.  Taylor,  543 

LANDLORD  AND  TENANT. 

1.     Tenant  disclaiming  possession. 

A  tenant  in  possession  cannot  disclaim  his  landlord's  title  without 
surrendering  possession  to  him.  He  cannot  collude  with  and 
attorn  to  another  to  the  prejudice  of  his  landlord.  Bryant  v* 
Winburn,  28. 
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LANDS. 

See  Levee  Bonds,  1,  2. 

LEGISLATUBE. 
See  Statutes,  2,  3.    Taxes,  9. 

Levee  Bonds. 

1.  As  payment  for  lands;    Mandamus, 

The  Ck>muii88ioner  of  State  Lands  can  not  be  compelled  by  man- 
damus to  issue  a  patent  for  lands  previously  sold  forleve*  bonds, 
though  a  certificate  of  purchase  was  issued  and  the  bonds  have 
not  been  returned  to  the  purchaser.  The  bonds  are  void  and 
worthless  in  the  hands  of  any  one.  Cochran  v.  Cobb,  Land 
Com.,  180. 

2.  Same,    Rights  of  tie  State  and  her  vendee.     Tender, 

When  the  State  has  executed  a  deed  for  lands  sold  for  levee  bonds 
and  the  lands  have  passed  into  the  hands  of  an  innocent  third 
party  for  value,  the  State  is  estopped  by  its  grant  to  resort  to  the 
land,  but  may  sue  the  grantee  for  the  purchase  price.  But  where 
the  land,  though  patented,  is  in  the  hands  of  the  original  vendee 
or  those  holding  under  him,  except  by  purchase  for  a  valuable 
consideration  without  notice  that  the  entry  money  is  unpaid 
and  in  all  cases  where  no  de^  has  been  made,  but  the  original 
purchaser  or  his  vendee  holds  only  a  certificate  of  purchase,  the 
State  may  treat  the  payment  as  a  nullity  and  subject  the  land 
to  the  purchase  debt ;  and  no  tender  of  the  bonds  before  suit,  or 
with  the  bill  will  be  necessary.  lb. 

LICENSE. 
See  Liquor,  1,  2,  9, 10, 18.    Municipal  Corporations,  1,  2,  3. 


LIEN. 
See  HoMESTED,  1.    Taxes,  7,  8.    Vendor  and  Vendee,  1,  2, 
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1-    Laborer's  Lien:    Overseer  of  farm. 
A  farm  overseer  is  not  a  laborer  within  the  meaning  of  the  labor- 
er's lien  laws  of  this  State.    Flournoy  v.  Shelton  &  Ck).,        168. 


LIQUOR. 
See  Criminal  Law,  1,  15. 

1.  Appeal:    From  County  CourVs  refusal  of  liquor  license. 

Upon  the  refusual  of  a  County  Court  to  grant  license  to  sell  liquor 
the  apppllcant  may  appeal  the  Circuit  Court.  Leon  Levy,  Bx 
parley  42. 

2.  Discretion  of  County  Court  in  granting  license  to  sell. 

The  County  Court  has  the  discretion  to  grant  or  entirely  refuse 
license  to  sell  liquor  at  all,  in  township  or  city  wards,  where  the 
county  and  township,  or  ward,  have  voted  for  license:  but  if  it 
license  some  it  cannot  arbitrarily  refuse  other  applicants  in  the 
same  township  or  ward  who  are  of  good  moral  character  and 
comply  with  the  requirements  of  the  statute ;  and  when  some 
are  refilled,  the  Court  should  give  its  reasons,  so  that  an  appel- 
late court  may  see  whether  a  sound  legal  discretion  has  beeu 
exercised.  lb. 

3.  Indictment  for  selling  :     TAe  evidence, 

A.  asked  the  defendant  in  his  field  if  he  had  any  whiskey,  and 
was  told  that  there  was  some  at  the  house.  A.  expressed  a 
strong  desire  for  a  dram.  Defendant  replied  "all  right,  I'm 
tired  of  working  and  had  as  lief  walk  to  the  house  as  not.''  On 
arriving  at  the  house  A.  was  taken  up  stairs,  the  lower  room 
being  occupied  by  defendant  as  a  residerce.  Defendant  poured 
from  a  jug,  a  drink  for  A.  and  one  for  himself.  There  was 
sugar  there  and  two  or  three  bottles  of  whiskey  on  a  shelf.  A. 
took  one  of  them,  holding  a  pint,  and  put  it  in  his  pocket,  lay- 
ing a  half  dollar  on  a  table.  Defendant  was  in  the  room  and 
there  was  nothing  to  prevent  him  from  seeing  what  A.  was 
doing,  but  he  did  not  direct  or  encourage  A.  to  take  the  bottle; 
but  A.  wanted  the  whiskey  and  left  what  he  thought  was  the 
worth  of  it.  The  jury  found  the  defendant  guilty  and  this  court 
refuses  to  disturb  their  verdict.    McLure  v.  State.  75 

4.  Evidence  of  selling. 

The  having  a  goverment  liquor  license  in  one's  house  prior  to  f  be 
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passage  of  the  act  of  March  the  13,1883,  making  the  possession 
of  such  license /r/V«a/ac/Vj  evidence  of  a  **  blind  tiger,"  was  not 
evidence  that  the  owner  or  occupant  of  the  house  was  selling 
liquor,    Liles  v.  State.  95. 

5.  Indictment  for  Selling,     Name  of 'purchaser  ;   Druggist. 

An  indictment  for  selling  liquor  in  violation  of  the  Three  Mile 
Law,  need  not  allege  the  name  of  the  purchaser,  nor  negative 
that  the  defendant  was  a  druggist  selling  for  medical  purposes 
only.    State  v.  Bailey.  160 

6.  Local  option;     Prohibitory  order  can  designate  but  one  po'nt 

An  order  of  the  County  Court  prohibiting  the  sale  of  liquor  within 
three  miles  of  two  different  points  is  void,  and  a  violation  of  the 
order  is  no  offence.  lb. 

7.  Selling  alcohol. 

Under  an  iiidictnient  for  selling  liquor  in  violation  of  the  Three 
Mile  Law  of  March  2l8t,  1881,  the  defendant  could  be  convicted 
on  proof  of  selling  alcohol,  when  it  was  plain  that  it  was  a  mere 
subterfuge  for  evading  the  law.    Winn  v.  State.  153 

8.  Sale  on  0rder,     Place  of  sale, 

Davidson,  at  Ozark,  sent  a  written  order  to  Carl  &  Tobey,  mer- 
chants at  Little  Rock,  to  send  him  one  gallon  of  whiskey  by  the 
L.  R.  &  FL  S.  Ry,  Express  company,  C.  O.  D.  Carl  and  Tobey 
delivered  the  whiskey  to  the  company  C.  O.  D  ,  as  directed,  and 
agreed  that  in  case  the  whiskey  was  not  called  for  and  charges 
paid  within  thirty  days,  the  company  might,  at  their  option,  re- 
turn the  same  to  Carl  &  Tobey  and  they  would  pay  the  freight 
both  ways.  Davidson  received  and  paid  for  the  wliiskey  at 
Ozark,  and  Carl  &  Tobey  were  indicted  for  selling  it  at  Ozark. 
Held,  that  the  sale  was  at  Little  Kock,  and  the  defendants  were 
not  guUty.    State  v.  Carl  &  Tobey.  353 

9.  None  can  sell  -without  license. 

In  this  state  no  one,  not  even  a  druggist  upon  the  prescription  of 
a  physician,  can  sell  liquor  without  license  from  the  County 
Court.    Chew  v.  The  State.  361 

10.  None  can  seil  in  three  mile  limit. 

Where  the  local  option  law  has  been  put  in  force  in  a  given  terri- 
tory, the  County  Court  is  powerless  for  two  years  to  license  the 
sale  of  liquor  within  the  same  territory.  lb. 
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11.  ludictmeutfor  sale  lu  prokibiied  district. 

A  party  who  sells  liquor  within  a  local  option  district  may,  since 
the  passage  of  the  act  of  March  26,  1883,  be  indicted  either  for 
selling  without  license,  or  for  violation  of  the  local  option 
law,  lb. 

12.  Traffic  controlled  by  the  legislature. 

In  the  absence  of  Constitutional  restraints  the  regulation  of  the 
traffic  in  liquors,  is  wholly  within  Legislative  control.  The 
Legislature  may  entirely  prohibit  it,  or  empower  municipal 
corporations  to  do  so  within  their  limits.  But  neither  counties, 
cities  or  towns  can  impose  a  tax  upon  the  privilege  not  author- 
ized by  the  Legislature.    Drew  County  v.  Bennett.  864 

13.  License;     Excess  recoverable  from  county. 

The  Revenue  Act  of  March  31, 1883,  fixes  the  amount  of  lloeDse 
for  the  sale  of  liquor,  and  deprives  the  county  court  of  discre- 
tion as  to  the  amount;  and  any  excess  exacted  by  the  county 
court  above  the  amount  fixed  by  the  statute  may  be  recovered 
fipom  the  county.  lb. 

14.  Indictment  for  selling:    Proof  of  sale  of  alcohol. 

Proof  of  sale  of  alcohol  to  a  minor  since  the  passage  of  the  act  of 
March  2«,  1883,  will  support  an  indictment  for  selling  liquor  to 
him.    Emmerson  v.  State,  372* 

15.  Evasion  of  the  liquor  law. 

No  trick,  device,  subterfuge  or  pretense  can  be  allowed  to  evade  the 
operation,  or  defeat  the  policy  of  the  liquor  laws,  if  liquor  be 
thereby  procured  where  it  is  unlawful  to  sell  or  give  it  away. 
(This  was  a  purchase  of  whiskey  under  pretense  of  buying  tur- 
pentine.   Rep.)    Looney  v.  State,  389 

16.  Selling  or  giving  away  on  election  day. 

The  provision  of  the  general  election  law  of  Jan'y  23, 1875,  against 
giving  away  or  selling  intoxicating  liquor  on  election  day,  does 
not  apply  to  an  election  for  school  director  at  an  annual  school 
meeting  provided  for  by  the  common  schools  act  of  1875w  Stout 
V.  State,  418 

MANDAMUS. 

1 .     When  profer  remedy. 
Mandamus  is  an  appropriate  remedy  where  a  public  officer  is 


Digitized  by  VjOOQ IC 


INDEX.  583 


called  upon  to  perform  a  plain  and  specific  public  duty  positively 
required  by  law,  calling  for  the  exercise  of  no  discretion  or  offi- 
cial judgment.    WilUford  V.  State.  62 

2.    Agxiinst  School  Directors^ 

Mandamus  to  compel  a  public  corporation  to  pay  a  debt  can  be 
employed  only  after  judgment  establishing  the  amount  of  the 
debt.    School  Dist.  No.  3  v.  Bodenhamer.  140 

MABRIED  WOMAN. 

1.  Deed :     Acknowledgment, 

Since  the  adoption  of  the  constitution  of  J  874  a  married  woman 
can  convey  her  separate  property  the  same  as  if  she  were  single . 
and  where  she  joins  her  husband  in  a  deed  of  her  land,  and  also 
relinquiflhes  dower,  the  deed  will  convey  the  fee,  though  she 
acknowledges  only  the  relinquishment.  Bryant  v.  Win- 
bum.  28 

2.  Same. 

The  deed  of  a  married  woman  executed  prior  to  the  adoption  of 
the  constitution  of  1874,  and  not  acknowledged  according  to  law 
is  absolutely  void.    McGehee  Trustee  v.  McKenzie  et  al,       156 

3.  Her  conveyance  of  separate  property.    Acknowledgment. 

Since  the  adoption  of  the  Constitution  of  1874  a  married  woman 
can  convey  her  separate  property  as  ^femme  sole ;  and  in  the  ac- 
knowledgment of  her  deed  no  privy  examination,  nor  dis- 
claimer of  compulsion  or  undue  influence  of  her  husband,  is 
necessary.  Her  deed  is  good  without  acknowledgment  as  to  all 
parties  with  notice  of  it.    Stone  v.  Stone.  160 

4.  Capacity  to  contract. 

Neither  the  Act  of  April  28, 1883,  nor  Sec.  7,  Art.  IX,  of  the  Con- 
stitution of  1874,  nor  any  subsequent  legislation  expressly  en- 
larges the  power  of  married  women  to  contract  generally ; 
though  by  implications  of  that  statute  she  may  charge  her 
separate  estate,  and  bind,  in  equity,  a  new  estate  acquired  by 
purchase ;  and  the  provision  authorizing  her  to  carry  on  any 
trade  or  business  on  her  sole  and  separate  account  may  imply 
the  power  to  make  contracts  in  relation  to  it,  and  to  execute 
notes  and  bills  upon  which  she  would  be  personally  liable. 
Walker  v.  Jessup,  163 
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5.     Partner  in  trade,  ' 

A  married  woman  may,  under  the  Act  of  May  28,  1873,  form  a 
partnership  as  a  sole  trader  with  a  third  person  other  than  her 
husband,  and  will,  as  to  her  separate  property,  be  bound  b}  all 
the  eontracte  of  the  firm  as  effectually  and  to  the  same  extent 
as  if  she  were  a  man.    Abbott  v,  Jackson.  212 

MORTGAGE. 

See  Criminal  Law,  11,  12.    Indictment,  9.    Statute  Limi- 
tations, 4,  6,  6.    Taxes,  7. 

1.  What  is  a  sufficient  filing' for  record, 

.  The  deposit  of  a  mortgage  by  the  mortagagee  in  the  recorder's 
office  for  record,  the  endorsement  on  it  by  the  clerk,  of  the  date 
of  flUng,  and  the  putting  of  it  in  the  place  in  the  office  where 
unrecorded  mortgages  are  kept  for  record,  are  sufiScient  to  affect 
with  notice  all  who  subsequently  deal  with  the  property,  though 
the  mortgagee  do  not  expressly  direct  it  to  be  recorded,  and  the 
endorsement  do  not  say  filed  **  for  record."  Case  A  Cd  v. 
Hargadine.  144 

2.  Same,  ' 

A  mortgage  is  filed  within  the  meaning  of  the  statute  when  it  is 
delivered  to- the  projier  officer,  and  .by  hina  received,  for  the  pur- 
pose of  being  recorded  ;  and  his  neglect  to  make  the  proper  en- 
dorsement Upon'  it,  or  to  record  it,  will  not  prejudice  the  mort- 
gagee. '  lb. 

3.  Description  of  property, 

A  mortgage  of  "  all  of  a  crop  of  ten  acres  of  cotton  to  be  grown  " 
by  the  mortgagor  upon  a  field  containing  forty  acres  in  cotton, 
is,  as  to  strangers  to  the  mortgage,  void  for  uncertainty ;  and 
parol  evidence  to  designate  the  particular  ten  acres  intended,  is 
not  admissible.    Krone  v.  Phelps.  350 

4-  Release  of  part  of  mortgaged  lots  by  mortgagee, 
A  release  by  a  mortgagee  of  part  of  the  mortgaged  premises  after 
the  sale  of  the  other  part  by  the  mortgagor,  wiU  not  prejudice 
the  lien  for  the  whole  debt  on  that  part,  unless  at  the  time  of 
the  release  the  mortgagee  had  actual  notice  of  the  sale.  Wbit- 
tington  V.  Flint.  504 

.6.     Estate  of  mortgagee. 

The  legal  estate  in  mortgaged  property  passes  to  ithe  mortgagee, 
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subject  to  be  defeated  by  performance  of  the  conditions  of  the 
mortgage ;  and  the  right  of  possession  follows  the  legal  title,  un- 
less controlled  by  stipulations  in  the  deed,  or  by  the  apparent 
intention  of  the  parties.  lb. 

MOTION  FOR  NEW  TRIAL. 

See  Practice  in  Supreme  Court,  4.    Pleading  and  Prac- 
tice, 14. 

MUNICIPAL  CORPORATIONS. 

See  JURISDICTI0N,3,  4. 

1.  Power  to  license  wagons j  drays ^  dc. 

The  power  to  regulate  wagons,  drays,  &c.,  conferred  by  the  mu- 
nicipal corporations  act  of  March  9th,  1875,  includes  the  power 
to  license  as  a  means  of  regulating.    Fort  Smith  v.  Ayers,      82 

2.  Same, 

A  license  fee  demanded  by  a  municipal  corporation  for  running 
a  dray,  when  imposed  as  a  mere  police  regulation  and  not  as  a 
measure  for  raising  revenue,  is  not  a  tax  upon  an  occupation, 
but  a  compensation  for  issuing  the  license,  for  keeping  the 
necessary  record  and  for  municipal  supervision  over  the  busi- 
ness, lb. 

3.  Same, 

If  a  license  upon  an  occupation  is  so  large  as  to  have  been  mani- 
festly imposed  by  a  city  for  the  sole  or  main  purpose  of  revenue, 
it  is,  in  effect,  a  tax  upon  the  owner  or  his  property,  and  not 
within  the  power  conferred  by  the  statute.  lb. 

4.  Cities  and  Towns  :     Annexation  of  territory  to:    Proceedings  to 

quash. 

The  petition  of  parties  for  certiorari  to  quash  an  order  of  the  County 
Court  annexing  territory  to  a  town,  must  show  that  the  petition- 
ers have  an  interest  in  the  question  as  residents  or  owners  of 
property,  either  in  the  old  town  or  the  territory  annexed.  Per- 
kins v.  Holman,  219 

5.  Jurisdiction  of  County  Court, 

The  organization  of  municipal  corporations  does  not  depend  upon 
the  citizens,  whether  or  not  they  may  be  subject  to  their  re- 
strictions and  burdens  any  further  than  the  Legislature  may 
allow  the  exercise  of  that  will.    The  whole  public  is  oonoemed, 
39 43 
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and  the  Legislature  may  prescribe  the  terms  or  conditions  upon 
which  they  may  be  formed  or  extended,  and  may  vest  in  the 
County  Court  the  power  to  determine  when  they  may  or  may 
not  be  necessary  or  useful.    Foreman  v.  Marian na,  324 

6.  Annexation  of  territoryx     Amendiug  fetition. 

The  petition  for  annexation  ofterritory  toa  town  or  city  may  be 
amended  during  the  progress  of  the  cause  in  the  (^unty  Court 
by  diminishing  the  area  of  the  proposed  annexation  but  not  by 
enlarging  it.  lb. 

7.  Same:    Disqualification  of  County  Judge, 

A  Judge  of  the  County  Court  is  not  disqualified  to  act  upon  an  ap 
plication  to  annex  territory  toa  municipal  corporation  by  reason 
of  being  a  resident  of  the  corporation  and  havim^  voted  for  or 
against  the  annexation.  lb. 


NEGLIGENCE. 
See  Railroads,  2. 

NOTES  AND  BILLS. 

1.  Accommodation  endorsers'.  Consideration*,  Fraud, 
Mrs.  Moreland,  as  executrix  of  her  deceased  husband,  by  the  ad- 
vice and  at  the  request  of  Lovejoy  of  the  firm  of  Lovejoy  A  Co., 
sold  a  portion  of  the  property  of  the  estate  to  pay  an  account  of 
$200  which  the  firm  had  against  her  husband  ;'Lovejoy  agreeing 
to  buy  enough  to  pay  the  account.  At  the  s^e  Lovejoy  pur- 
chased to  the  amount  of  the  account  and  took  the  property  pur^ 
chased  in  full  discharge  of  the  debt.  He  then  let  Hinton  take  it, 
between  whom  and  the  firm  there  was  a  private  arrangement 
that  he  sliould  execute  his  notes  to  her  for  the  property.  This 
was  done  and  she  then  indorsed  them  to  the  firm  at  the  request 
and  by  the  advice  of  Lovejoy  in  whom  she  placed  implicit  con- 
fidence, and  to  whom  she  looked  for  advice.  She  did  not  know 
Lovejoy's  object  in  putting  it  in  that  shape,  and  neither  he  nor 
she  intended  anything  but  to  give  the  firm  the  right  to  collect 
the  notes  from  Hinton  without  making  her  in  any  way  respou- 
sible,  and  solely  for  the  benefit  and  accommodation  of  the  firm. 
Afterwards,  Lovejoy  died  and  the  surviving  partner  sued  on  her 
endorsement.    Held:    That  the  facts  were  a  good  defense  at 
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law;  the  indorsement  being  witliout  consideration  and  for  the 
accommodation  of  the  endorsees:— also  a  good  defense  In  equity, 
being  a  firaud  in  the  surviving  partner  to  abuse  the  confidence 
reposed  in  Lovejoy ;  and  her  expression  of  concern  on  hearing 
of  the  failure  of  Hinton  to  pay  the  note,  and  asking  indulgence 
from  the  firm,  in  ignomnce  of  her  rights,  ought  not  to  estop  her. 
Piatt  V.  Snypes,  21 

2.  Endorsement:     Want  of  consideration  for. 

Want  of  consideration  for  an  indorsement  is  a  good  defence  to  a 
suit  on  it  by  the  endorsee  where  no  new  credit  is  given  by  him 
to  the  maker  of  the  bill  or  note,  or  any  former  party,  on  account 
of  the  endorsement,  and  where  no  considerations  moved  the  en- 
dorser, lb. 

3.  Notes  and  Bills:     Draft  on  farticnlar  Jundi     conditional  ac 

ceftance, 

Kendrick  delivered  to  Smith  the  following  draft: 
"Mr  JohnM.  Defee: 

'^Please  p^y  to  J.  G.  Smith  the  sum  of  four  hundred  and  fifty 
dollars,  amount  due  me  for  carrying  the  mail  from  Camden  to 
El  DoJrado  for  the  the  last  quarter  of  1830." 

R.  S.  KENDRICK." 
.  Dete%  accepted  the  draft  for  payment  as  soon  as  he  could  get 
a  settlement  of  his  accounts  with  the  Government  for  the  same 
service.  In  a  suit  on  the  acceptance.  Held:  1st,  That  the  draft 
was  not  on  a  particular  fund,  but  absolute  and  unconditional.  2nd, 
Both  parties  were  bound  by  the  cooditional  acceptance,  and  the 
condition  being  performed,  the  acceptor  must  pay  the  draft. 
Defee  v.  Smith,  221 

PARTIES. 
See  Pbactice  in  Chancery,  1,  2. 

I,     Decree:     Parties  to y  bound  by  finding\of  facts, 

A  party  to  a  suit  in  equity  is  bound  by  the  finding  and  decree  of 
the  court,  and  is  estopped  to  deny  in  a  subsequent  suit  a  mate- 
rial fact  charged  in  the  pleading  and  found  by  the  court.  Car- 
vill  V.  Jacks,  439 

PARTNERSHIP 
See  Married  Women,  5. 
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PLEADING  AND  PRACTICE. 

See  Criminal  Practice,  6.    Instructions,!.   Municipal  Cob- 
•  poRATioNS,  4.    Replevin,  1. 

1.  Practice:     Objections  to  plaintiff  soapacity  to  sue. 
Objections  to  plaintiff's  capacity  to  sue  must  be  taken  by  demur- 
rer or  answer.    It  is  too  late  to  make  them  to  the  judgment. 
Pettlgrew  v.  Washington  County.  38 

2.  Disqualification    f  Judge* 

It  is  too  late  after  judgment  to  object  that  the  judge  was  disquali- 
fied to  try  the  case  on  account  of  consanguinty  to  one  of  the  de- 
fendants, lb. 

3.  Practice:     Snggestions  of  the  judge  on  trial . 

Our  constitution  forbids  judges  to  charge  juries  as  to  facts,  and  it  is 
error  for  a  judge  to  advise  a  prosecuting  attorney  in  the  presence 
of  the  jury  to  dismiss  a  prosecution  for  want  of  evidence.  State 
V.  Wardlow,  73 

4.  Practice:     Suspension  of  trial  Jot  evidence. 

The  suspension  of  a  trial  after  it  is  begun  to  obtain  further  evi- 
dence, is  within  the  sound  discretion  of  the  court  Wynn  v. 
State,  151 

6.     Pleading:    Demurrer  abandonded  by  pleading  over. 

The  civil  code  does  not  change  the  rule  that  by  pleading  over 
after  demurier  overruled  the  party  abandons  his  grounds  of 
demurrer.    Jones  v.  Terry,  230 

6.  Same:     To  an  action  on  a  judgment. 

Nothing  can  be  pleaded  to  an  action  on  a  judgment  that  could  have 
been  litigated  in  the  original  aclion,  except  the  question  of  juris- 
diction of  the  court  rendering  the  judgment.  All  other  mat- 
ters are  merged  in  the  judgment.  lb. 

7.  Same  :     Same:    Evidence, 

In  an  action  upon  a  Justice's  judgment  the  defendant  may  show 
in  contradiction  of  the  recitals  of  the  judgment,  that  he  was  not 
served  with  process  nor  appeared  to  the  action,  and  that  the 
judgment  is  therefore  void  for  want  of  jurisdiction.  Recitals  of 
their  jurisdiction  either  of  the  matter  in  controversy  or  over  the 
parties  to  the  action,  are  on\y prima  facie  evidence  and  may  be 
disproved.  lb. 
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8.  Same  :     The  complaint  on  a  J»  P^ s,  judgment. 

The  complaint  on  a  judgment  of  a  court  of  special  jurisdiction 
must  allege  that  the  court  had  Jurisdiction  of  the  subject  matter 
and  the  person  of  the  defendant,  or  that  the  Judgment  was  duly 
given  or  rendered.  lb. 

9.  Revivor  op  Judgment  :    Defense  to. 

Errors  or  irregularities  in  obtaining  a  judgment  can  not  t)e  set  up 
by  demurrer  or  plea  to  a  sdre  facias  to  revive  it.  Calhoun  v. 
Adams.  238 

10.  Same;    Petition  to  revive, 

A  petition  to  revive  a  judgment  is  unnecessary .  The  scire  facias 
is  both  a  declaration  and  a  summons,  and  may  be  issued  for  the 
assigneeof  the  judgment ;  but  it  must  run  in  the  names  of  all  the 
plaintifts  in  the  Judgment  against  aU  the  defendants,  when  all 
are  living;  and  if  it  does  not,  yet  if  it  is  so  certain  in  description 
that  the  defendant  must  know  what  Judgment  was  intended, 
and  the  revivor  is  in  ikct  made  in  the  names  of  th^  parties  in 
the  judgment,  this  court  will,  on  appeal,  consider  that  the  writ 
was  properly  amended  below.  lb 

11.  Practice  :     Certiorari  not  converted  by  the  court  into  bill  for  in- 

junction. 

Proceedings  by  certiorari  are  of  a  special  nature,  having  an  appro 
priate  practice,  which  was  not  destroyed  by  the  Legislature 
abolishing  forms  of  action  :  and  they  may  not  be  converted  by 
the  court  of  its  own  motion  into  proceedings  for  injunction  and 
transferred  to  the  equity  docket.  This  can  be  done  only  by  the 
parties  moulding  their  pleadings  for  equitable  relief.  Moon, 
adr.  V.  Turner,  col.  243 

12.  Pleading:     Ejectment:     Answer^  pleading  conclusions  oj  law. 

An  answer  in  ejectment  denying  that  the  plaintiff  is  the  legal 
owner  of  the  land— that  the  defendant  holds  unlawfully  and 
without  right,  and  that  he  unlawfully  keeps  plaintiff  out  of  pos- 
session, sets  up  only  conclusions  of  law  and  is  demurrable. 
Keith  V.  Freeman.  296 

13.  Practice  :     Motion  for  new  trial  waives  exceptions, 

I   The  filing  of  a  motion  for  new  trial  waives  all  previous  exceptions 
not  expressly  embodied  in  it.    Johnson  v.  State.  391 
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14.  Practice  :     Jury  trial. 

When  all  the  facts  of  a  case  are  agreed  on  there  is  no  necessity  for 
a  trial  by  jury.    Douglass  v.  Flynn.  398 

15.  Motion  for  new  trial  ;      When  necessary. 

Error  of  law  in  giving  or  refusing  instructions  to  a  jury,  or  an- 
nounced by  a  judge  in  trying  law  and  fact  which  bears  upon  tke 
finding  of  the  facts  ^  is  good  ground  for  a  motion  for  new  trial;  but 
error  of  law  announced  as  the  basis  of  a  judgment  or  decree, 
upon  given  facts,  found  or  admitted,  cannot  be  remedied  by  a 
new  trial,  but  may  be  directly  appealed  to  the  Supreme  Court 
without  motion  for  a  new  trial,  or  for  re-consideration.  lb. 

16.  Infants  :  .  Practice  :     Pleading  counter  claim' 

A  counter  claim  to  the  suit  of  an  infant  prosecuted  by  next  frieud 
can  not  be  taken  as  confessed  for  want  of  a  reply.  A  guardian 
ad  litem  must  be  appointed  for  him,  and  a  reply  filed,  denying 
every  material  allegation  in  the  counter  claim ;  and  the  Circuit 
Court  should  see  that  this  is  done.    Morris  v  Edmunds.        427 

17.  Pleading   and    Practice  :     Amending  to    correspond  -ofitk 

proof :     Presumption, 

If  a  plaintiff  fails  to  demur  to  an  answer  defectively  seating  a  good 
defence,  and  the  testimony  which  is  admitted  without  objection, 
shows  a  good  defence,  the  answer  will  be  regarded  as  amended 
to  correspond  with  it.  And  where  there  is  no  bill  of  exceptions 
this  court  will,  in  support  of  a  judgment  below,  presume  that 
the  defects  in  the  answer  were  cured  by  the  proof  at  the  trial. 
Sorrells  v.  Self.  4ol 

18.  Practice  :     In  suits  against  infants, 

A  judgment  by  default  cannot  be  taken  against  an  infant,  even 
when  he  has  a  regular  guardian  who  is  summoned  to  appear. 
Upon  his  failure  to  answer  for  the  infant,  a  guardian  ad  litem 
must  be  appointed,  and  defence  made  by  him,  before  judgment 
can  be  rendered  against  the  infant.    Woodall  v.  Delatour.      521 

19.  Pleadings:    Exhibits. 

A  deed  exhibited  with  a  complaint  in  ejectment,  is  no  part  of  the 
complaint,  and  if  defective,  can  be  avoided  only  by  exceptions 
to  it  as  evidence.  It  is  no  ground  for  demurrer  to  the  com- 
plaint.   Walker  v.  Taylor.  543 

20.  Practice:     Service*.    Appearance:     Judgment, 

A.  and  B.  were  sued  before  a  Justice  of  the  Peace  on  a  debt.    A 
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was  not  served  with  process  and  did  not  appear.  B.  appeared 
and  asked  for  a  postponement  until  his  attorney  could  arrive. 
In  due  time  his  attorney  came  and  moved  to  quash  the  service 
which  was  insufficient.  The  Justice  refused  to  quash  it,  and  B. 
saying  nothing  further,  judgment  was  rendered  against  both 
defendants  :  Held,  on  certiorari  to  quash  it,  that  the  judg- 
ment was  void  as  to  A.  for  want  of  service,  but  good  as  to  B., 
who  had  voluntarily  appeared.    Epps  v.  Sasby.  646 


PRACTICE  IN  CHANCERY. 
See  Fraudlent  Conveyance,  1. 

1 .  y cinder  of  several  creditors  against  fraudulent  conveyance. 

Separate  judgment  creditors  may  join  as  plaintiff  in  the  same  bill 
to  set  aside  a  fraudulent  conveyance  of  their  common  debtor. 
Fry  &  Co.  v,  Kruse  and  wife.  142 

2.  All  interested  must  be  parties. 

Ordinarily,  parties  should  see  that  all  persons  to  be  affected  by  the 
decree  should  be  brought  before  the  court. ;  and  if  they  do  not, 
the  court  should,  of  its  own  motion,  direct  them  to  be  brought  in. 
Stone  V.  Stone.  160 

3.  Foreclosure  on  administrator'* s  sale  of  land, 

A  bill  h^  an  administrator  against  a  purchaser  of  land  sold  by  him 
under  an  order  of  the  Probate  Court,  for  foreclosure  and  sale  of 
the  land  for  the  purchase  money  bid  at  the  sale,  must  allege 
that  the  sale  has  been  confirmed  by  the  Probate  Court.  Courts 
can  not  presume  that  such  a  sale  has  been  confirmed.  Walker 
V.  Jessup.  163 

4.     Decree  of  foreclosure  :     Tender  of  deed. 

Chancery  will  not  decree  for  an  administrator,  against  the  pur- 
chaser, a  foreclosure  and  sale  of  land  for  the  purchase-price,  with- 
out requiring  the  administrator  to  bring  into  court  a  deed  to  the 
purchaser  for  the  land.  lb. 

6.     Cross-Relief, 

A  defendant  can  not  get  cross-relief  against  a  co-defendant  upon 
any  statements  in  his  answer  to  the  plaintifi's  complaint.  He 
must  make  his  answer  a  cross-complaint  againt  the  co-defend- 
ant, and  prav  relief,  and  serve  process  on  him,  unless  he  enters 
his  appearance.    Kingo  v.  WoodrufiT.  469 
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PRACTICE  IN  SUPREME  COURT. 

1.  Uninjurious  errors  not  reversed. 

The  Supreme  Court  will  not  reverse  except  for  errors  which  are 
substantial  and  injurious  to  the  appellant.  Perkins  v.  Hol- 
man.  219. 

2.  Erroneous  declaration  of  law  by  Circuit  Court, 

When  there  is  no  error  in  the  finding  of  the  fects,  nor  in  the  judg- 
ment of  the  Circuit  Court,  in  a  case  tried  by  the  court,  the  judg- 
ment will  be  affirmed  though  the  declarations  of  law  by  the 
court  be  erroneous.    Keith  v.  Freeman.  296 

3.  As  to  the  facts  in  Chancery  causes. 

In  Chancery  causes  the  Supreme  Court  will,  on  appeal,  sift  the 
whole  evidence  and  determine  what  the  finding  of  the  Chancel- 
lor should  have  been  upon  such  of  the  evidence  as  was  compe- 
tent and  proper ;  with  due  deference,  however,  to  the  decision 
of  the  Chancellor  where  the  preponderance  is  nice.  Nolen  v. 
Harden.  307. 

4.  Motion  for  new  trial  \    Bill  of  exceptions. 

The  cases  of  Farquharson  v,  Johnson  35,  Ark.^  556,  Gaines  v  Sum' 
»icr«39-4r>.,  482,  and  all  others  holding  that  the  bill  of  excep- 
tions must  embody  or  refer  to  and  identity  the  motion  for  a  new 
trial,  are,  on  this  point,  overruled  ;  and  hereafter  this  court  will 
consider  the  merits  whenever  the  record  contains  a  motion  for 
new  trial  and  shows  that  it  was  filed  and  overruled,  and  the  bill 
of  exceptions  shows  that  the  overruling  was  excepts  to.  John- 
son V.  State.  391 

5.  When  errors  are  not  injurious. 

The  Supreme  Court  will  not  reverse  or  modify  a  judgment  or  de- 
cree of  an  inferior  court  for  errors  which  are  not  prejudicial  to 
appellant.    Harris  v.  Harris.  535 

RAILROADS. 

1.    Proceedings  to  condemn  right  of  way. 

The  statutory  proceeding  to  condemn  land  for  right  of  way  for 
railroads  is  special,  to  ascertain  the  compensation  to  be  paid  the 
owner  for  the  land  to  be  taken.  No  provision  is  made  for  aoy 
issue  upon  the  right  to  condemn,  and  the  owner  cannot  in  tiiat 
proceeding  question  the  legality  of  the  corporation.  Neimeyer 
V.  L.  R.  JuncKy.,  Ill 
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2.    Negligence  in  killing  $tock. 

To  excuse  a  railroad  company  for  negligence  in  killing  stock 
wrongftilly  ujwn  its  track,  it  must  appear  that  there  was  no 
negligence  of  the  engineer  in  keeping  watch  or  in  observing 
signals  of  danger,  and  that  reasonable  care  was  exercised  to  avoid 
the  collision  after  the  danger  was  discovered.  M.  &  L.  B.  Ry. 
V.  Sanders.  225 

8.    Limited  tickets:     Obligations  of  purchaser  and  carrier, 

A  passenger  on  a  limited  railroad  ticket  is  bound  to  use  it  within 
the  time  specified  in  the  ticket,  and  to  observe  the  reasonable 
regulations  of  the  carrier  for  the  running  of  trains  and  for  facili- 
tating the  business  of  the  carriage  of  passengers ;  and  the  com- 
pany is  bound  to  afford  him  the  opportunity  to  do  so,  by  run- 
nlBg  its  trains  within  the  time ;  and  if  in  this  it  &i.il,  though  the 
last  day  be  a  Sunday,  it  cannot  refuse  the  ticket  afterwards,  at 
least  when  offered  on  the  first  train  after  the  expiration  of  the 
time.    L.  R.  &  Ft.  S.  Ry.  v.  Dean,  #  629 

4    Same:     Continuous  journey. 

A  purchaser  of  a  limited  ticket  ov6r  several  connecting  lines  of 
railroads,  is  not  bound  to  make  a  continuous  journey  over  all, 
but  is  bound  to  made  it  continuous  over  each  coupon  of  the 
ticket ;  and  over  the  last  within  the  time  limited.  lb. 

6.    Ejection  of  passenger.    Elements  of  damage. 

A  limited  railroad  ticket  over  several  connecting  lines  expired  on 
Sunday ;  the  last  line  ran  no  train  on  that  day,  and  the  pas- 
senger offered  the  ticket  on  the  train  the  next  day.  It  was  re- 
fused and  the  passenger,  under  protest  and  under  threat  of  ejec- 
tion by  the  conductor,  paid  his  fare  to  a  further  station  and 
there,  for  want  of  money,  was  put  off  and  walked  to  his  destina- 
tion. Held:  That  the  extra  fare  paid,  the  humiliation  of  being 
put  off  the  train,  and  the  inconvenience  of  reaching  his  destina- 
tion by  walking  were  proper  elements  of  damage  to  be  consid- 
ered by  the  jury.  lb. 


REPLEVIN. 
See  Sales,  1. 

1.    Identity  of  goods  x     Separate  value  of  each  articU, 

In  ascertaining  the  separate  value  ofeach  article  of  goods  replevied 
40 43 
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from  a  sheriflT  who  had  seized  them  under  an  attachment,  it  is 
admissible  for  the  jury  to  take  to  the  jury  room  the  invoice  of  the 
goods  taken  by  the  sheriff  when  he  took  pof«eebion  of  them, 
where  the  invoice  is  provid  to  be  correct  in  description  and 
value.    Hickman  v.  Ford,  207 

2.     Verdict:     Judgment, 

When  property  feued  for  in  replevin  is  delivered  by  defendant  into 
the  control  of  the  court,  there  is  no  necessity  that  a  verdict  for 
the  plaintifi  should  assess  its  value,  so  that  the  court  can  ren- 
der an  alternative  Judgment  for  the  property  or  its  value.  The 
Judgment  should  be  only  for  delivery.    Harris  v.  Harris,       686 

REVIVOR  OF  JUDGMENTS. 
See  Pleading  and  Practice,  9, 10. 

REWARD. 

1.  What  claimants  must  prove. 

The  claimant  of  a  reward  for  theappiehensionof  afelonmust 
prove  not  only  that;  the  reward  was  offered  as  alleged  in  bis 
complaint,  but  also  that  the  person  arrested  was  the  goHty 
party,  if  the  answer  denies  both  of  these  fttcts.  Ames  v. 
Conner,  337 

2.  What  is. 

The  offer  of  a  reward  is  a  promise  conditional  upon  the  rendition 
of  some  proposed  service.  The  offerer  may  prescribe  any  terms 
he  sees  dt,  and  these  terms  must  be  complied  with  before  any 
contract  arises  between  him  and  aclaimaint.  lb. 


SALES. 

See  LiQUOB,  8. 

1.  Delivery y  what  sufficient:  Replevin, 
C  )wan  made  a  crop  on  shares  with  Graves.  Bef>re  it  was  gath* 
ered  he  sold  his  interest  in  it  to  Long  for  900  pounds  of  seed  ootr 
ton  to  be  delivered  by  Long  at  a  certain  gin  in  the  neighbor- 
hood. Graves  afterwards  assumed  Long's  obligation  to  deliver 
the  cotton  for  Cowan,  and  did  deliver  1, 100  pounds  to  the  gio, 
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200  poundfl  of  wtiich  he  sold  to  the  ginner,  leaving  900  pounds  in 
a  stall  fbr  Cowan.  HEiiD:  That  the  sale  and  delivery  were 
complete  and  Cowan  could  maintain  replevin  for  the  cotton . 
Graves  v.  Cowan,  134 

SCHOOL— COMMON. 

1.  School  Districts:    May  sue  and  be  sued. 

By  section  53  of  the  common  schools  act  of  December?,  1875, 
each  school  district  is  constituted  a  body  corporate  witH  power 
to  so^  and  be  sued  in  any  of  the  courts  of  this  State  having 
competent  Jurisdiction.    School  Dist.  No.  3  v.  Bodenhamer,  140 

2.  CoMMOM  Schools  Law:    Ad  of  Dec,  7, 1875. 

The  common  schools  act  of  December  7,  1875,  revises  the  whole 
subject  matter  of  the  school  law,  and  was  intended  as  a  substi- 
tute for  all  former  enactments  on  that  subject ;  and  the  notice  of 
the  annual  meetings  of  the  school  directors  for  levying  the 
school  tax  must,  since  its  passage,  be  given  by  the  school  direc- 
t')r8  only  instead  of  by  them  and  the  sheriff  as  before  then. 
Daviee  v.  HollAnd,  425 


SLANDER 
See  Criminal  Law,  17. 

STATUTES. 
See  ScHOOLS,'2. 

1.  Unconstiiutionalf  ejffect  of.  fFT^ 

When  a  statute  is  adjudged  unconstitutional  it  is  as  if  it  had  never 
been.  Rights  cannot  be  built  up  under  it.  Contracts  depend- 
ing upbn  it  for  their  consideration  are  void.  It  protects  no  one 
who  has  a^t^  under  it.    Cochran  v.  Cobb,  Land  Com  ,       180 

2.  LEGISLATURE:     Power  to  pass  healing  acU, 

The  Legislature  has  power  to  pass  healing  acts  which  do  not  im- 
pair the  obligation  of  contracts  nor  interfere  with  vested  rights. 
Green  v.  Abraham,  420. 
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8.    Same:     Same. 

The  rule  in  regard  to  healing  acts  is  this:  if  the  thing  omitted  or 
ikiled  to  be  done,  and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  which  the  Legislature  might  have  dispensed 
with  by  a  previous  statute,  it  may  do  so  by  a  subsequent  one. 
And  if  the  irregularity  consists  in  doing mmev^i,  or  in  the  modt 
or  manner  of  doing  it,  which  the  Legislature  might  have  made 
immaterial  by  a  prior  law,  it  may  do  so  by  a  subsequent 
one.  lb. 

4.  Statutes;     Healing,,  ajfed pending  suit%. 

The  bringing  of  a  suit  vests  in  a  party  no  right  to  a  particular  de- 
cision. His  case  must  be  determined  on  the  law  as  it  stands  at 
the  time  of  the  judgment— not  at  the  bringing  of  the  suit ;  and 
if  pending  an  appeal  the  law  is  changed,  the  appellate  court  must 
determine  the  case  under  the  law  in  force  at  the  time  of  its  de- 
cision, lb. 

5.  Same  :     Same, 

McReynolds  executed  a  mortgage  to  Green  in  1882,  which  was 
acknowledged  before  Green  as  a  notary  public  and  recorded. 
Afterwards  a  constable  levied  on  the  property  an  execution 
against  McReynolds.  and  Green  brought  replevin  for  it.  Held  • 
That  the  acknowle<(gment  could  not  be  taken  by  Green  and  the 
record  was  no  notice ;  but  both  were  validated  by  the  curing  act 
of  March  8, 1883,  except  as  against  purchasers,  and  that  the  con- 
stable was  not  a  purchaser,  but  succeeded  only  to  the  rights  of  the 
mortgagor,  and  neither  of  them  had  a  vested  right  to  a  defense 
based  upon  an  informality  which  did  not  afiect their  substantial 
equities.  lb* 


STATUTE  LIMITATIONS. 
See  (JONTBACTS,  2. 

1.  Pleaded  by  a  County :    Evidence, 

When  a  County  pleads  the  Statute  of  Limitations  to  an  action 
against  it,  the  plaintiff  must  prove  both  the  cause  of  action  and 
the  commencement  of  legal  proceedings  within  the  time  men- 
tioned by  the  statute.    Ouachita  County  v.  Tufbs.  186 

2.  On  vendor^ $  lien. 

The  statute  bar  to  the  enforcement  of  a  vendor's  equitable  lien, 
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depends,  not  upon  the  length  of  time  of  adverse  possession  of 
the  land,  but  on  the  fkct  whether  the  debt  is  barred  at  the  insti- 
tution of  the  suit ;  after  that  it  cannot  be  enforced.  Stephens 
V.  Shannon,  464 

3.  Om  sealed  instruments. 

The  statute  of  limitai  ions  of  ten  years  applies  to  sealed  instru- 
ments concerning  contracts  between  individuals  executed  while 
the  constitution  of  1868  was  in  force,  '  lb. 

4.  Mortgages  :     Adverse  Possession^  -what  is. 

Seven  years  continuous  adverse  possession  against  the  mortgagee 
will  bar  his  action  for  the  recovery  of  the  mortgaged  premises, 
or  for  foreclosure  of  the  mortgage;  but  to  constitute  adverse 
possession  against  a  mortgagee  it  is  not  sufficient  that  the 
mortgagor  or  those  holding  under  him,  occupy,  use,  improve 
and  pay  taxes  on  the  premises,  as  their  own  absolute  property, 
but  the  possession  must  be  in  open  denial  of  the  mortgagee's 
title,  and  accompanied  with  such  acts  or  declarations  of  the 
holders  as  are  sufficient  to  put  the  mortgagee  on  notice  that  they 
claim  and  hold  in  hostility  to  his  rights,  and  adversely  to  him. 
Until  then  the  possession  is  consistent  with  his  rights  and  not 
adverse,  and  the  statute  does  not  begin  to  run.  Bingo  v.  Wood- 
ruff, 469 

5.  Mortgage.    Adverse  possession:     Cases  approved  and  overruled 

The  doctrine  announced  in  Harris  v.  King^  16,  Ark., 122 ;  Birnie  v 
Maine,  29  Ark.,  691  ;  and  in  Coldcleugh  v.  Johnson,  84  Ark,,  312, 
as  to  adverse  possession  against  a  mortgagee,  is  approved ;  and 
the  ca;6e8  of  Sullivan  v.  Hadley,  16  Ark.,  129/  Guthrie  v.  Field, 
21  Ark.,  371 :  McGehee  v.  Blackwell,  2SArk„  27/  Hall  v.  Denckla, 
lb.,  506  ;  and  Mayo  v.  Cariwright,  30  Ark.,  407,  so  fkr  as  they 
hold  that  adverse  possession  may  be  set  up  by  a  mortgagor  or 
his  vendee  with  notice,  without  a  distinct  denial  of,  or  acts  in- 
consistent with  the  mortgagee's  title,  are  overruled.  Whitting- 
ton  V.Flint,  •  604 

6.  MOBTGAGE  :     Statute  limitations  \    Adverse  possession. 

Possession  of  the  mortgagor,  or  his  privies,  including  his  grantees 
with  notice,  will  not  be  adverse,  nor  bar  an  action  by  the  Mort- 
gagee for  foreclosure,  or  for  possession  of  the  land,  unlesid- there 
has  been  an  open  and  explicit  disavowal  and  disclaitner  of 
holding  under  the  mortgagee's  title,  and  assertion  of  title  in  the 
holder  brought  home   to  the    mortgagee.    The  mere  taking 
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possession  by  the  vendee  of  the  mortgagor,  and  continued  occu- 
pancy by  him  and  his  vendees  for  the  period  of  the  statutory 
bar ;  their  open  control  and  improvement  of  the  land,  and  pay- 
ment of  taxes  thereon  as  their  own  absolute  property,  with  tlie 
intention  of  holding  it  against  all  comers,  will  not  bar  the 
action.  lb. 


STOPPAGE  IN  TRANSITU. 

1       IVAen  the  right  of  ends. 

The  right  of  the  unpaid  vendor  of  goods  to  stop  them  in  transitu^ 
upon  the  bankruptcy  or  insolvency  of  the  purchaser,  is  not  de- 
feated by  their  mere  arrival  at  their  destination.  The  iransitus 
is  not  at  an  end  until  they  have  come  to  the  vendee's  actual  pos- 
session, or  to  his  constructive  possession  by  delivery  to  his  agent ; 
and,  ajortiori,  the  right  may  be  exercised  where  the  purchaser 
declines  to  receive  them.     Mason  v.  Wilson,  172 


TAXES. 

1.  gashing  assessment  \      Want  of  oath  of  Assessor, 

The  &ilure  of  the  tax  assessor  to  take  the  oath  of  office  required 
by  law  is  no  ground  for  quashing  the  assessment  on  certiorari. 
His  official  character  cannot  be  questioned  in  such  collateral 
proceedings.  Parher  v.  Overman^  13  How.^  137,  explained. 
Moore,  admr..  Jacks  v  Turner,  col.  243 

2.  Bame  :     Affidavit  to  assessment. 

The  Assessor  of  Phillips  county  attached  to  his  assessment  the  fol- 
lowing affidavit : 

**I,  B.  W.  Greene,  assessor,  etc.,  do  swear  that  I  have  made 
dilisrent  enquiry  to  ascertain  all  the  taxable  property  subject  to 
taxation  in  Phillips  county  ;  that  ko  far  as  I  have  been  able  to 
ascertain,  the  same  is  correctly  set  forth  in  the  foregoing  re- 
turn." Held  :  That  the  omission  to  state  in  the  affidavit,  as 
required  by  law  "  that  he  had  appraised  each  tract  or  lot  of  land 
at  its  true  value  in  money/'  was  no  cause  for  quashing  the  as- 
sessment on  certiorari^  in  the  absence  of  any  showing  that  the 
assessor  had  not  made  such  appraisement.  It  would  be  presumed, 
in  the  absence  of  any  charge  to  the  contrary,  that  the  As8e^s«>r, 
in  making  the  assessment,  had  complied  with  the  law.  lb. 
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3.  FUilNa  Assessment  :     Date  of  filing  :     Presumption. 

When  there  is  nothing  to  show  the  date  of  filing  an  assessment 
list  with  the  County  Clerk,  it  will  be  presumed  to  have  been 
filed  on  the  day  of  the  date  of  the  assessor's  affidavit  attached  to 
it.  lb. 

4.  Same  :     Same:    Failure  of  Assessor  to  examine  lands. 

The  Mlure  of  the  Assessor  to  personally  view  lands  to  ascc  rtain 
their  value  is  no  cause  to  quash  the  assessment  on  ceritorari,   lb. 

5.  Filing  assessment :     Time  not  essential. 

The  filing  of  the  assessment  list  with  the  County  Clerk  by  the  8rd 
Monday  in  September,  as  required  bv  section  6,  of  the  revenue 
act  of  1873,  was  not  essential  to  the  validity  of  the  assessment 
or  the  levy  of  taxes  at  the  succeeding  term  of  ^he  County 
Court.  lb. 

6.  Warrant  to  collect  directed  to  Sheriff, 

A  warrant  attached  to  the  tax  book  for  collecting  the  taxes  is  not 
illegal  for  being  addressed  to  the  Sheriff  instead  of  to  the  collec- 
tor of  revenue,  unless  the  Sheriff  and  collector  of  the  county  are 
different  persons.    Keith  v.  Freeman,  296 

7.  Junior  mortgagee  has  lien  for  taxes, 

A  junior  mortgagee  has  a  lien  on  the  mortgaged  premises  for 
money  paid  for  taxes,  or  to  redeem  them  from  forfeiture,  and 
cost,  and  interest  trom  the  time  of  payment ;  and  is  entitled  to 
be  reimbursed  for  these  items  out  of  the  proceeds  of  the  sale  of 
the  premises  under  the  senior  mortgage.  Kingo  v.  Wood- 
ruff, 469 

8.  Lien  of  agent  for. 

No  lien  can  be  declared  for  an  agent  for  taxes  paid  on  his  princi- 
pal's lands,  and  for  trouble  and  expenses  incurred  in  assessing 
them,  unless  he  avers  in  his  pleading  that  he  was  seized  of  the 
lands  or  had  the  care  of  them ;  and  taxes  paid  upon  personalty 
cannot  be  joined  with  taxes  upon  land,  and  included  in  the  judg- 
ment and  lien  for  the  latter.    Woodall  v.  Delatour,  521 

9.    Power  vf  Legislature  to  levy 

The  right  to  impose  taxes  upon  citizens  and  property  for  the  sup- 
port of  the  state  gevernment,  may  be  restricted  by  the  constitu- 
tion, but  needs  no  clause  to  confer  it.  Ouachita  County  v. 
Bumph,  525 
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10.    Property  subject  to. 

Notes,  bills  of  exchange,  shares,  stocks  and  securities  of  all  kiods, 
are  property,  and  subject  to  taxation ;  and  a  note  given  for 
land,  and  the  land  itself,  are  both  subject  to  taxes ;  the  note 
as  property  of  the  holder,  and  the  land,  of  the  purchaser.        lb. 

TAX  SALES. 
See  Fees,  1. 

1.  When  land  purchased  from  U,  S,  is  subject  to  taues. 

Land  purchased  from  the  United  States  becomes  subject  to  taxes 
as  soon  as  the  entry  is  made  and  the  price  paid,  though  no  pat- 
ent has  been  issued ;  but  until  the  price  has  been  fully  paid, 
however  long  after  the  entry,  the  land  cannot  be  taxed,  and  a 
sale  for  taxes  is  void.    Diver  v.  Freidbeim,  203 

2.  Certificate  of  purchase  by  the  State :      What  sufficient, 

A  list  of  lands  showing  in  separate  columns,  the  sections,  town- 
ship, range,  acres,  year  of  the  taxes,  valuation,  different  kinds 
of  taxes  with  their  re8]>ective  amounts,  the  total  taxes,  penalty, 
costs,  and  aggregate  of  the  whole,  headed  **List  of  Lands  for- 
feited or  sold  to  the  State  in  Benton  county,  Ark.,  May  13tb, 
1872,  for  non-payment  of  taxes  for  the  years  1870-1871,  and 
which  remained  unredeemed  on  the  21  st  day  of  March,  1875,'' t 
and  signed  at  the  end  '^John  Black,  Clerk,''  and  recorded  in  the 
recorder's  office  of  the  county,  is  a  sufficient  certificate  of  pur- 
chase by  the  State  under  the  revenue  act  of  1874.  Keith  v. 
Freeman.  296 

3.  Redemption  by  infant  after  sale  by  the  State. 

When  land  of  an  infant  has  been  forfeited  to  the  State  and  been 
sold  by  the  State  before  his  time  for  redemption  has  expired,  be 
may  redeem  from  the  purchaser  from  the  State,  and  the  re- 
demption money  will  belong  to  the  purchaser  and  not  to  the 
State.  lb. 

4.  Tax  Saxes:     Donee*  s  claim:    Act  of  January  10,1857. 

No  one  claiming  as  assignee  or  vendee  of  a  donation  claim,  on 
which  the  donee  has  made  no  improvements  at  the  time  of  his 
sale,  can  be  said  to  be  holding  under  it,  inasmuch  as  the  statute 
re- vests  the  land  in  the  State  npon  such  attempt  to  sell ;  and 
therefore  the  act  of  January  10,  1857,  "to  quiet  land  titles,"  has 
no  application,  either  as  to  the  tender  of  taxes,  or  limitation  of 

the  action,  expressed  in  the  act,    Douglass  v  Flynn  898 
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6.    Tax  Titles:    Act  of  January  \%\^1. 

The  act  of  January  10, 1857,  **to  quiet  land  titles,''  (Sees.  2649-2661, 
Mansfield's  Digest)  is  penal  in  its  nature  and  to  be  strictly  con- 
strued. It  does  not  prevent  persons  from  asserting  their  just 
rights,  who  were  under  no  obligations  to  pay  the  taxes  for  which 
the  lands  were  sold,  and  have  committed  no  defoult  in  foiling 
to  do  so.  It  has  no  application  where  the  State  has  no  power  in 
itself,  nor  its  officers  by  any  warrant  of  law,  to  collect  any  taxes 
on  the  land,  and  when  the  sale  was  absolute  y  void  on  that 
account  and  not  for  irregularities  merely:  Nor  in  any  case 
when  the  suit  is  not  directly  for  the  recovery  of  possession  of 
land,  nor  when  the  tax  title  is  repelled  by  defense  or  cross- 
claim.  And  so  much  of  the  decision  in  Haueyv,  Coie,  28  Ark., 
299,  as  holds  that  the  statute  gives  any  holder  of  a  void  tax  or 
donation  deed  a  lien,  In  any  case,  not  only  for  the  taxes  dis- 
charged and  cost  (which  is  right),  but  also  for  the  highly  penal 
percentage  expressed  in  the  act,  is  erroneous.  lb 

TITLE. 
i  •       See  Evidence,  11, 12. 

I         1.    Title  to  Land:     Surrender  of  deed  by  grantee  to  grantor, 

A  grantee  can  not  revest  his  grantor  with  title  to  land  by  re- 
turning the  deed  to  him.   Diver  v.  Freidhelm,  208 

TOLL  BKIDGE. 
See  Action. 

TOBTS. 
See  Judicial  Officebs,  1.  Action,  1. 

VENDOR   AND  VENDEE. 

1.    Lien  for  furckase  money — Notice  to  sub^vendee. 

A  vendor  of  land  who  has  parted  with  the  legal  title,  has,  in 
equity,  a  Hen  on  the  land  for  the  unpaid  purchase  money,  as 
against  the  vendee  and  his  privies,  including  subsequent  pur- 
41 43 
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chasers  with  notice;  and  a  subsequent  purchaser  is  afiected  with 
notice  of  all  recitals  in  the  title  deeds  of  his  vendor,  whether 
recorded  or  not.    Stephens  v.  Shannon,  464 

2.     VendOR^sLien:     Its  nature  and  incef  (ion, 

A  vendor^s  Hen  upon  land  is  not  an  estate  in  the  land,  but  is  a 
charge  or  right  which  haw  its  inception  only  on  bill  filed.       lb. 


WEAPON. 
See  Criminal  Law,  2. 


WITNESS. 
See  Evidence,  1. 

1.  Husband  and  wife. 

The  public  policy  which  forbids  a  husband  or  wife  from  testifying 
for  or  against  each  other,  does  not  extend  to  collateral  suits  be- 
tween third  parties.  In  these  a  wife  may  testify  as  to  transac- 
tions of  her  husband  where  she  can  do  so  withdlit  breach  of  mat- 
rimonial confidence.  But  even  after  coverture  she  cannot  dis- 
close facts  obtained  through  matrimonial  confidence.  Nolen  v. 
Harden.  307 

2.  For  and  against  admiuistrators  or  guardians. 

The  parties  excluded  by  the  proviso  to  Sec.  second  of  the  schedule 
to  Constitution  of  1874,  from  testifying  as  to  tiansactions  or  state- 
ments of  testators,  intestates  and  wards,  are  the  executone,  ad- 
ministrators and  guardians  on  one  hand  and  their  opponents  in 
the  suit  on  the  other,  and  do  not  include  their  co-defendants  or 
other  parties  not  pursuing  nor  pursued  by  the  fiduciaries.        lb. 


Digitized  by  VjOOQ IC 


Analytical  Index. 


NoTs— The  reference  i»,  generally ,  to  the  page  containing  the  paragraph  of  the  ay  Ha 
bus  which  oontaimi  the  matter  decided ;  in  a  few  inatances  to  the  marginal  notes. 


-A.. 


ACCOMPLICE,    See  Burglary. 
liability  for  acts  of,  100. 
evidence  of,  not  tufficlent  to  convict,  866.  . 
one  accomplice  cannot  corroborate  another,  866. 
verdict  of  jury  as  to  complicity  in  crime,  when  conduaiTe,  368. 

ACKNOWLEDGMENT, 

curing  act  of  1888  could  not  effect  vested  rights,  156. 
married  woman's,  since  constitution  of  1874, 160. 
party  to  deed  cannot  take,  420. 

but  cured  by  act  of  March  8, 1888, 420 

ACTION, 

when  accrues  on  dependent  contract,  185. 

liquor  dealer  may  recover  of  county  excess  exacted  for  license,  866. 
for  exacting  excessive  fees  is  ex  ddicto,  and  in  Circuit  Court,  875. 
none  for  fraud  without  injury,  464. 

ADMINISTRATION.    See  Supreme  Court. 

settlements  of  administrators  how  corrected,  171. 
fraudulent  settlement :  notice  of  settlement,  171. 

ADVERSE  POSSESSION, 

what  is,  as  against  mortgagee,  469, 604. 

AMENDMENT, 

an  Indiotmtnt  is  not  amendable,  71. 

when  teifa  to  revive  Judgment  presumed  amended,  288. 


Digitized  by  VjOOQ IC 


604  mDEX. 

APPEAL, 

debtor  must  appeal  If  J.  P.  refuse  supereedeaa,  17. 

certiorari  do  substitute  for,  to  correct  errors  of  inferior  court  81,  Ui. 

County  Court  may  be  forced  to  grant,  by  mandamus,  88. 

may  be  Uken  from  refusal  of  liquor  license,  42. 

from  J.  P. :  authentication  of  transcript,  233. 

terdlct  of  jury,  when  a  judgment:  appeal  from,  233. 

when  motion  for  new  trial  noi-  neceaaary,  598. 

AUREST, 

when  resisting  or  iying  felon  may  be  slain,  100. 

who  may  make  arrests,  100. 

power  of  mayor  to  arrest  and  Uke  bail  bond.  128. 

ASSAULT  WITH  DEADLY  WEAPON. 

Indictment  for,  need  not  specify  the  weapou,  71. 

ATTACHMENT, 

*•  residence,"  "  domicile,"  meaning  of,  647. 

supersedeas  bond,  form  of,  judgment  in  Supreme  Court,  554 


BILL  OF  EXCEPTIONS, 

when  need  not  contain  motion  for  new  trial,  891. 

BURGLARY. 

confederates:    one  sUnding  watch,  both  guilty,  149. 
indictment  for,  what  sufficient,  345. 

specitication  of  intent,  846. 
out  house:    what  is,  845. 

C. 

CARRYING  WEAPON. 

state  need  not  prove  a  pistol  carried  was  loaded,  78. 

CERTIORARI. 

practice  in,  since  passage  of  act  of  1878,  841. 

cannot  be  changed  by  court  into  proceedings  for  injunction,  244. 

errors  and  irregularities  in  a  judgment,  not  corrected  by,  71,  841. 

CHANCERY  JURISDICTION. 

to  remore  cloud  from  title,  when  possession  neoeosary,  28. 

to  restrain  railroads  from  Uking  land  for  track,  111. 

none  to  correct  mere  errors  in  administrators'  settlements,  171. 

CHANCERY  PRACTICE. 

several  creditors  may  join  against  fraudulent  conveyance  of  debtor,  142. 
to  foreclose  on  administrator's   sale  of  land,  bill  must  aUegetale  eonftrmed  by 
probate  court,  163, 

and  deed  must  be  brought  Into  court  by  administrator,  164 
no  cross-reUef  without  croas-oomplalnt,  469. 
CHANGE  TICKETS:    See  Evidbnce. 

CIRCUIT  COURT. 

has  no  jurisdiction  in  forfeited  bail  bond  from  mayor's  court,  128. 
jurisdiction  for  exacting  excessive  fee,  regardless  of  amount  876. 

CITIES  AND  TOWNS. 

annexations  o(  territory  to— proceedings  to  quash,  219. 
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COMPROMISE. 

of  4i8pat«d  olalm  good  oonslderation  (or  oootract,  172. 

CONSIDERATION.    See  Covpromisk. 

00NTBA0T8. 

comproBniM  of  disputed  claims,  good  consideration,  172. 

whan  dependent,  185. 

when  action  accrues  on  dependent,  186. 

power  of  marrred  woman  to  make,  under  act  of  1873, 164. 

CORPORATIONS,  See  Mandamus. 

fraadnlent,  when  restrained,  112. 

COUNTY  COURT. 

whjBB  compelled  hj  mandamus  to  grant  appenl,  33. 

has  jurisdiction  oyer  defaulting  collector  of  school  taxes,  83. 

CRIMINAL  EVIDENCE. 

homicide:    i»rpu»  ddicti^  331. 

sanity  of  prisoner:    state  not  bound  to  remove  all  doubts  of,  831. 

confession  of  prisoner,  when  sufficient  for  conviction,  867. 

no  oonvictlon  on  uncorroborated  evidence  of  accomplice,  867. 

Olid  aooompllce  can  not  corroborate  another,  867. 

CRIMINAL  LAW. 

former  eonvictlon,  when  a  bar,  68. 

plea  and  proof  of,  872. 
on  trial  for  carrying  pistol  as  a  weapon,  need  not  prove  it  loaded,  78. 
Accomplice  :  liability  for  acts  of,  100. 
BO  conviction  on  uncorroborated  evidence  of  accomplice,  8G7. 
one  accomplice  can  not  corroborate  another,  867. 
Ajakst:    killing  a  resisting  or  flying  felon ,  1 00. 

who  may  make— liability  for  wrongful  arrest,  100. 
Bukolast:  confederates;  standing  watch,  both  guilty,  149. 
Gaming:    haxarding  cigars  on  result  of  game,  is,  77. 
Sabbath  Bkbakino:    keeping  store  door  open,  what  is,  96, 
Sbllino  mortgtobd  propemty  :    foloneous  intent,  284. 
felonies:    alternative  punishments:  power  of  legislature,  881. 

CRIMINAL  PRACTICE: 

all  evidence  of  doubtful  competency  admissible,  100. 
on  bail  bonds:    surrender  of  principal  by  bail,  132. 
BO  t^  without  plea  of  defendant,  154. 
eflRset  of  admissions  of  attorney  at  the  trial,  290. 
declarations  of  judge  as  to  guilt  of  prisoner.  290. 
sv^lBg  eopy  of  indictment  on  defendant,  891. 

X). 

DAMAGES:    See  OrfiaAL  Acts. 

note  for  ^voiding  tolls  by  avoiding  toll  bridge,  198. 

tneasnte  of,  for  fraudulent  representations  in  sale  of  land,  429,  455. 

breach  of  oovenant  in  deed,  429, 455 
16r  wrongful  Section  of  passeagei  from  rail  road,  529. 

DECREE, 

parties  to,  bound  by,  and  by  finding  of  facts,  439. 

and  can't  deny  the  finding  in  a  bubseQuent  suit,  439. 
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DEEDS, 

no  reciUls  neoeasftrj  in  land  ooxnmiasloner's,  543. 

EJECTMENT, 

answer  merely  denying  plaintiff's  title,  defendant's  possession  without  rigbt»  &e.  * 
demurrable,  296. 

ELECTIONS, 

duty  of  canrassing  boards,  62. 

of  county  teat,,  chancery  eannot  enjoin  counting  of  rotes,  68. 
county  court  may  purge  polls,  Ac..  68. 

and  any  person  aggriered  may  appeal  to  the  drouit  court,  6S. 
EVIDENCE.    See  Carrying  Weapon  :  Criminal  Evidxnck:  Liquor:  Witnbss. 

of  keeping  "  blind  tiger,"  U.  8.  Uquor  license,  96. 

excluding  improper  from  jury,  presumption  as  to  rerdict,  100. 

re*  getta :  what  are,  100. 

when  declarations  of  party  are,  289. 

all  of  doubtful  competency,  admissible  in  criminal  trials,  100. 

of  sale  of  alcohol,  on  charge  of  selling  liquor,  151. 

Tarianoe  between  proof  and  allegation,  154. 

of  practice  in  other  sUtes,  209. 

justices'  judgment  from  other  states,  how  proved,  209. 

change  tickets,  when  and  of  what,  eTldeooe,  275. 

title  of  purchaser  not  Impeachable  by  sUtement  of  vendor  after  sale,  820. 
"     probate  record  of  administrator's  sale,  not  impeachable  by  testimony  of  adminis- 
trator. 321. 

what  claimants  of  rewards  must  prove,  887. 

of  one  offense  to  prove  another,  868 

on  plea  of  payment,  what  admissible,  416. 

reclUls  in  J.  P. 's  judgment,  only  pruwa/iu^,  and  disprovabic,  280. 
EXEMPTION, 

debtor's  property  not  exempt  from  execution  for  tort,  17. 
nor  for  purchase  price  of  the  property,  17. 

claimant  of,  must  appeal  If  supersedeas  refused,  17. 

failure  to  appeal  waives  exemption,  17. 

of  homestead  not  lost  by  loss  of  family,  429. 

homestead  on  U.  8.  lands  exempt  from  debts  contracted  before  patent,  451. 
EXHIBITS, 

deeds  exhibited  with  complaint  no  part  of,  543. 

defective,  avoided  by  exception  to,  as  evidence,  not  by  demurrer,  648. 


FEES, 

collector's,  on  certificate  of  tax  sale,  375. 
FELONIES, 

alternative  punishment:  power  of  legislature,  PSI*. 

FORECLOSUBE.    See  Chancery  Practice. 

FORMER  CONVICTION, 
when  a  bar,  68. 
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FRAUD, 

DO  action  for,  without  injurf,  4S4. 

fraudulent  representations :  when  actionable,  4M. 

in  sale  of  land,  measure  of  damagess  for,  455. 

FRAUDULENT  CONVEYANCE.    See  Parties. 

when  innocent  purchaser  will  be  held  as   equitable   garnishee   for   creditor  s 
debU  86. 

C3-. 

GAMINO. 

hazarding  cigars  on  result  of  game,  is,  77. 

GARNISHMENT. 

When  innocent  vendee  of  land  fraudulentlj  cooTeyed,  subject  to,  84 

GIFTS  irUer  vivos 

what  are,  306. 

HOMESTEAD. 

when  it  attaches:  effect  on  prior  judgment  lien,  107. 

not  lost  by  loss  of  wife  and  children.  429 
fraudulent  conveyance  of,  not  assailable  by  creditor:],  480. 
on  U.  S.  lands,  not  subject  to  debts  contracted  before  patent,  451. 

HUSBAND  AND  WIFE. 

how  far  disqualified  as  witnesses,  307. 

curtesy:    husband's  deed  of  wife's  land  carries  his,  427. 

I. 

INDICTMENT. 

is  not  amendable,  91. 

for  assault  with  a  deadly  weapon  need  not  specify  the  weapon, 71. 

concealing  death  of  a  bastard  child^  necessary  all^;ations  in,  93. 

selling  Uquor  need  not  name  the  purchaser,  150. 

nor  negative  the  defendauta  druggist,  150. 
exception  in  criminal  statute,  when  need  not  l)e  noticed  in,  150. 
need  not  charge  offence  ''unlawfully"  done,  unles,  «lc.,  17S. 
for  burglary,  what  sufficient,  345. 
meaning  of  "maliciously"  in  the  statute,  315. 
specifications  of  intent,  345, 

when  crime  is  same  by  statute  and  common  law,  how  framed,  345. 
for  selling  liquor  in  three  mile  limit  si  nee  act  of  1883,  861. 

supported  by  sale  ot  alcohol  since  act  of  1883,  372 
for  selling  mortgaged  property,  necessary  allegations,  378. 

INJUNCTION. 

none  to  restrain  counting  votes  in  county  seat  election  68. 

issued  by  court  without  jurisdiction,  void,  68. 

against  jadgmebte:    diligence  of  plaintiff,  107. 

fraudulent  corporations  enjoined  from  exercising  powers,  112. 
INNOCENT  PURCHASER. 

purchaser  affooted  with  notice  of  recitals  in  vendor's  title  deeds,  464. 
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INSTRUCTIONS. 

in  eflWot  the  Mme,  shoald  not  ber«p«at«d,  184. 

erroiMoas  deeUratloot  of  law  in  OMes  tried  by  the  court,  3M. 

INTEREST. 

on  oontrtets  for  labor  payable  in  inaiallmenta,  275. 

INFANTS. 

coonter-olainM  againat,  not  taken  for  confewed  for  want  of  reply,  437. 
praoUoe  in  luita  against;  no  jadgment  by  default,  522. 


JVDGE, 

when  objeoiions  for  disqu&liilcaUoiiB,  to  bo  taken,  14 

diaqiuJtficatlons  of  Oounty  Judge  on  petition  to  fuinex  toritoiy  to  towns, 

S26. 
nature  of  diaqualifying  interest,  825 

JUDGMENTS. 

Revivor  of  :    errors  or  irregularities  In  original,  no  defense  to  sc$/m,  288. 
petilion  to  reyire,  unn^  ce8«>ary,  2^. 
assignee  of  jadgment  may  revlTe,  238. 

JURISDICTION.     . 

of  Cono  ty  Court  over  eoUector  of  sobool  taxes,  88. 

in  connty  seat  election  cases,  63. 

jadgment  without,  is  void  and  Ircnrabl^,  107. 

none  in  Circuit  Court  over  forfeited  bail  boodn  in  mayors  court,  128. 

for  exacting  excessive  fees,  Is  in  Circuit  Court,  875. 

JUSTICE  OF  THE  PEACE. 

their  judgments  beyond  juri*diction,  void  and  incurabl(>,  107. 

recitals  in  their  judgments,  disprove  «ble,  280. 

complaint  on  their  judgments :  necessary  allegation,  280. 

Ij. 

LABORER'S  LIEN. 

OTerseer  of  form  Is  not  laborer,  16S. 

LAND  COMMISSIONER. 

recitals  in  his  deeds  not  neoeFsary,548. 

LANDLORD  AND  TENANT. 

tenant  can  not  disclaim  landlord's  title  without  surrendering  poseeaaion,  29. 
nor  collude  with  and  attorn  to  another,  29. 

LEGISLATURE.    See  Statutes. 

may  pass  ouriog  acta  not  violaUng  vested  rights,  <&c,  421. 
LEVEE  BONDS. 

as  payment  for  state  lands,  180. 

rights  of  the  sute  and  purchaser  of  lands  for  levee  bonds,  180. 

LICENSE.    See  Liquok.    Municipal  Corporations. 
no  one  can  sell  liquor  without,  861. 
none  to  sell  liquor  in  local  option  limits,  861. 
liquor  dealer  may  recover  of  county  excels  exacted  for,  865. 
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LIEN. 


Laborer's  :    over«6<»r  of  farm  is  not  laborer,  168. 
Junior  mortgagee  ha*,  for  taxes  paid  on  mortgaged  land,  469. 
Vbndor's  :    its  natare,  inception  and  extent,  464. 
ffgeoVs,  for  taxes  paid  on  lands,  621 , 

can  not  Include  taxes  paid  on  per8onaIty>  521. 

LIQUOB. 

on  refusal  of  license,  appeal  may  betaken  to  Oircnit  Court,  42. 
discretion  of  County  Court  as  to  granting  license  to  sell,  42. 
evidence  of  sale— p>  cnliar  facts,  75. 

"  blind  tiger  " :    Government  liquor  license,  96. 
indict  ment  for  selling  need  dot  name  the  purchaser,  160. 

nor  negative  the  defendant  a  druggist,  Ac.,  150. 
prohibitory  order  under  three  mile  law  can  designate  but  one  center,  160. 
when  sale  of  alcohol  wiil  support  indictment  for  selling  liquor,  151. 
saloon  orders  from  another  place :  place  of  sale,  863. 
neither  druggist,  nor  any  other  can  sell  without  license,  891. 
sale  of,  can't  be  licensed  in  local  option  limits,  161. 
indictment  for  selling,  since  act  of  March  26, 1883,  861. 
iraffic  In,  is  under  control  of  legislature,  364. . 

caa't  bj  Uxed  by  counties  or  corporations,  withaat  authority,  364. 
excess  of  tax  for  license  recoverable  from  county,  865. 
f ale  of,  proved  by  sale  of  alcohol,  since  act  of  1888, 872. 
laws  against  selling  not  to  be  evaded,  389. 
selling  or  giving  on  election  day  ;  no  application  to  school  elections,  413. 

LOCAL  OPTION.    See  Liquor. 

prohibitory  order  can  designate  but  one  center,  160. 
no  license  to  sell  liquor  in  three  mile  limit,  861. 

im:. 

MANDAMU^. 

when  proper  remedy,  62. 

none  against  corporations  to  pay  debts  until  after  judgment  140. 

to  compel  Land  Commissioner  to  patent  lands  sold  for  levee  bonds,  180. 

MAREIED  WOMAN. 

since  constitution  of  1S74,  may  convey  separate  property  as  a  man,  29, 160. 

effect  of  her  joint  deed  with  husband,  29. 
unacknowledged  deed  of,  prior  to  oonstitution  of  1874,  roid,  166. 
may  be  partner  in  trade,  and  liable  for  contracts,  under  act  of  1878,  212. 
her  capacity  to  contract  under  act  of  1878,  Ac.,  164, 

MORTGAGE.    See  Statute  Limitations. 

estate  of  mortgagee:    right  to  possession ,  504. 

what  sufBcient  filing  of,  for  record,  144. 

neglect  of  recorder  to  record,  Ac,  no  pr^udice  to  mortgagee,  146 

interest  ef  cropper  on  shares,  is  subject  of,  284. 

description  of  property,  what  defective,  860. 

junior  mortgagee  has  Hen  on  land  for  taxes  paid,  469. 

release  of  part  of  mortgaged  premises;  effect  on  balance,  606. 

MOTION  FOR  NEW  TRIAL.    SeePaACriOE. 


Digitized  by  VjOOQ IC 


«10  INDEX. 

MUNICIPAL  OORPOBATIONS. 

bare  power  under  statute  to  lieeoM  wagoni.  Ac,  82. 
but  not  to  •XMt  fee  for»  to  raise  reyenue,  82. 
power  of  mayor  to  arrest  and  Uke  ball  bonds,  128.  ^ 
requisites  of  petition  to  qaasb  annexations  of  terrlterj  to,  219. 
their  organisation:  jurisdiction  of  County  Court,  834. 
annexations  of  territory:    petition  for,  how  far  amendable,  825. 
disqaalificatlon  of  County  Judge,  826. 

IT. 

^'ECLI6BNCG. 

of  railroad  in  kii  1  ing  stock,  226. 

NOTES  AND  BILLS. 

accommodation  endorser:    want  of  consideration:    fraud,  21. 
conditional  aooepUnce :    both  parties  bound  by,  221. 


OFFICERS.    See  Officiax.  Acts 
OFFICIAL  Afrrs. 

Judges  and  justices  of  peaoe  not  liaVe  for,  17. 

PARTIES. 

several  creditors  may  join  against  fraudulent  oonveyaoce  of  debtor,  142. 
to  suit,  bound  by  the  decree  and  finding  of  fkcts,  489. 

and  can't  deny  the  finding  in  a  subsequent  suit.  489. 

PLEADING. 

requisites  of  petition  to  quash  annexation  of  territory  to  town,  219. 
^     answer  in  ejectment,  pleading  conclusion  of  law,  demurrable,  296. 

to  enforce  agent's  lien  for  taxes;  necessary  aver  menu,  521. 

demurrer  abandoned  by  pleading  oTer,  280. 

to  action  on  a  Judgment.  230. 

complaint  on  J.  P.  judgment:  necessary  allegation,  280. 

deeds  exhibited  with  complaint  no  part  of,  643. 

defective  no  cause  for  demurrer,  6a. 

when  pleading  amended  to  conform  to  proof,  451. 

in  suits  against  infanta  no  judgment  by  default,  522. 

demurrer  abandoned  by  pleading  over,  280 

service  of  summons:    appearance:    judgment,  545. 
PRACnCE. 

objections  to  plaintiflPs  capacity  to  sue,  how  taken,  84. 
to  qualifications  of  judge,  when  taken,  84 

advice  of  Judge  to  prosecuting  attorney,  what  improper,  78. 

Circuit  Judge  may  suspend  trial  for  further  evidence,  158. 

instructions,  in  effect  the  same,  should  not  be  repeated.  184 

ascertaining  separate  value  of  articles  replevied,  ^. 

court  cannot  convert  certiorari  into  bill  for  iojunetion,  224. 

motion  for  new  trial  waires  previous  exceptions,  891. 

when  need  not  be  in  bill  of  exception?,  891. 
when  not  necessary,  898. 

when  facts  are  agreed  on  a  lury  trial  is  unnf'cessary,  893. 

counter-claim  against  Infants  not  taken  as  confessed  for  want  of  reply,  427. 
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BAILBOADS. 

when  enjoined  from  taking  land  for  truck.  111. 

in  prooeedings  to  cbndem  right  of  vay  the  right  to  condem  not  In  iaene,  112. 

negligence  In  killing  stock,  225. 

limited  tickets :  obligations  of  carrier  and  passenger,  529. 

no  train  on  last  day,  good  the  next,  529. 

joarney  most  be  continaonson  each  ooupoD,  529. 
damage  for  wrongful  ejection  of  passenger,  629. 

RECORDING. 

what  is  saffideDt  fillDg  fir  record,  144. 

REDEMPTION. 

of  forfeited  land  after  sale  by  State,  297. 

.  REPLEVIN. 

ascertaining  separate  value  of  artioles  repleried,  207. 

anneceesary  when  property  in  custody  of  court,  535. 

RES  GEST^.    See  Evidknck. 

REVIVOR  OF  JUDGMENTS. 

errors  or  Irregularities  in  original  judgment  no  defense  to,  238. 
petition  for  sci.fa,  nnneeessary,  288. 
assignee  of  judgment  may  rcTive,  288. 
requisites  of  *ci,/a.t  238. » 

REWARD. 

whatis,8t7. 

what  claimants  of,  must  prore,  887. 

ROADS  AND  HIGHWAYS. 

old  road  not  to  be  closed  on  opening  new  one,  until  vacated  hj  court,  198. 

s. 

SABBATH  BREAKING. 

keeping  store  open  on  Sunday  :  what  is,  06. 

SALES. 

delivery,  what  sufficient,  184. 

on  orders  from  another  place ;  place  of  sale,  858. 

^H00JL8-.CPM>I0N. 

i       act  of  .December  7-,  1875-,  is  substlt  nie  for  former  acts,  426. 

SCHOOL  DISTRICTS. 

may  sue  and  be  sncd^  140,    '     ' 

mandamus  again  t«  schooldi rectors  to  pay  debti,  140. 

SELLING  MORTGAGED  PROPERTY. 

Indictment  for— necessary  averment*,  875 
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SLANDER. 

ie  a  felony  under  aot  of  1869, 881. 

STATUTES. 

nnoonititutional,  elAct  •f,  180 

healing :  power  of  leglalature  to  pan,  431. 

aff  ci  pending  soiU  and  appealf ,  421 

STATUTE  LIMITATIONS. 

when  pleaded  by  a  oonnty,  proof  Decenary,  186. 

on  entire  eontract  payable  in  inatallments,  275. 

on  vendor's  lien  it  against  the  debt,  not  the  poeeeBsioD,  464. 

18  ten  years  on  sealed  instruments  executed  siooe  oonstitntlon  of  1868,  466. 

seven  years  adverse  possession  bars  mortgage,  469. 

what  is  adverse  possettion  against  mortgagee,  469,  B04. 

STOPPAGE  IN  TRANSITU. 

when  the  right  of  ends,  172. 

8UPREME  COURT. 

Will  not  reverse  for  uninjurions  errors,  221, 585. 

nor  for  erroneous  declarations  of  law  in  cases  tried  by  the  ooart,  29 
in  chancery  cases  will  review  the  evidence  and  correct  erroiieoiia  finding  < 

(acts,  808. 
when  bill  of  exceptions  need  not  contain  motion  for  new  trfal,  891. 
presumption  that  pleading  was  amended  to  ynform  to  proof,  461. 

TAXES. 

power  of  legislature  to  levj,  526. 

property  subject  to,  225. 

when  lands  purchased  from  the  U.  S.  subject  to.  208. 

want  of  oath  of  assessor  no  ground  for  quashing  assessment,  348 

what  sufficient  affidavit  to  assessment,  243. 

date  of  filing  assessment,  presumption,  244. 

when  time  not  essential,  244. 
fa'lureof  assessor  to  ezamiae  lands,  244. 

warrant  to  collect  may  be  directed  to  sheriff  if  he  is  collector,  396. 
agent's  lien  for  taxes  paid  on  lands,  521. 

TAX  SALES.    See  Taxks. 

certificate  of  purchase  by  the  State,  what  sufficient,  296. 

redemption  of  forfeited  lands  after  sale  by  the  Ssate  must  be  from  poreha  er.  Si 

donation  claim :  application  of  act  of  January  10, 1857,  to  quiet  land  Utlee,  899. 

TITLE. 

not  revested  in  grantor  by  return  of  his  deed  to  him,  204. 

of  purchaser  not  impeachable  by  declarations  of  vendor  after  sale,  880. 

TOLL  BRIDGE. 

avoiding  tolls  by  avoiding  toll  bridge,  193. 
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VKNDOB  AND  VENDEE. 

vendee  oui  not  buy  ap»  and  speculate  on,  debta  agalnat  his  vendor,  84. 
title  not  rOTMted  in  rendor  by  return  of  deed  to  him,  204. 
▼endor's  lien  for  purchase  money :  its  nature,  inception  and  extent,  464. 
rendee  charged  with  notice  of  recitals  in  ▼endor's  title  deeds,  464. 


linTNKSS. 


mere  tudUiment  for  felony  does  not  impeach,  99. 
husband  and  wife:  extent  of  disqnallfloation,  807. 
lor  and  against  administrator's  and  guardians,  807. 


i%.  k.  a.  a. 


Digitized  by  VjOOQ IC 


ERRATA. 


On  page  106,  fourth  line  from  bottom,  for  "sb."  read  **St.** 

On  page  184,  second  line  from  top,  for  "excesses**  read  excuses,'* 

On  pttge  147,  elerenth  line  from  bottom,  for  "lines**  read  "Hems.** 

On  page  164,  sixth  line  from  top,  for  "is**  read  "as.** 

On  page  808,  tenth  line  from  top,  for  ,*dooor*'  read  **doo«ir.** 

On  page  899,  fourth  I'ne  from  top  (in  syllabus),  for  "sued**  read  **said.** 

On  page  411,  nineteenth  line  from  bottom,  for  "denied**  read  "deretgiud,** 

On  page  508,  sixth  line  from  top,  for  "mortgager"  read  ''mortgager.*' 

If  the  reader  will,  at  once,  tnrn  to  the  proper  places,  and  with  pen  or  pencil  make 
the  proper  corrections,  it  may  saTo  him  confusion  afterwards. 
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